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ADVERTISEMENT 

TO  THB 

SECOND  EDITION. 


J.  HE  History  of  the  Principles  and  Practice  of  the 
Legal  Remedy  by  Ejectment,  being  out  of  print,  and 
Mr.  Serjeant  Rminington  having  communicated  to  the 
Editor  his  wishes  on  the  subject,  as  also  some  valuable 
notes  and  suggestions,  has  occasioned  the  present^ 
edition,  in  which  the  references  have  been  carefully 
examined,  and  the  decisions  brought  down  to  the  pre- 
sent time  and  incorporated  with  the  text :  A  new  in- 
dex has  also  been  framed,  which,  if  not  so  copious  as 
in  the  last  edition,  will  not  be  found  wanting  in  any 
title  properly  belonging  to  the  subject.  Inaccuracies 
have  doubtless  escaped  the  observation  of  the  Editor, 
but  he  trusts  they  are  not  of  great  magnitude,  or  of 
frequent  occurrence. 

Serjeattis-Itmf 
Michaelmas  Term,  1819. 
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PREFACE. 


•TTIHE  Action  op  Ejectment,  considered  as 
-*-  the  creature  of  Westminster-Hall,  for  the  trial 
of  titles  with  more  ease  and  less  expence,  than  by 
the  medium  of  a  real  action,  has,  for  some  time,  been 
gradually  moulding  into  a  course  of  practice,  to 
effectuate  the  end  for  which  it  was  created.*— It  has 
long  been  ^  an  object  of  considerable  importance  in  the 
administration  of  justice;  and  the  same  authority 
which  has  brought  it  to  its  present  state,  will,  no 
doubt,  "  carry-  it  to  a  higher  degree  of  perfection,  as 
^^^experience  happens  to  point  out  its  inconveniences 
"  or  defects."  With  the  view  of  illustrating,  if  4ny 
labouvs  of  mine  could  possibly  illustrate,  its  utility, 
i,  in  the  course  of  the  year  1780,  obtruded  on  the 
public,  a  treatise  on  the  subject.  That  treatise 
having  been  some  time  out  of  print,  the  late  Mr. 
Justice  GouLD^  cordially  and  repeatedly,  requested 
■me  to  revise  and  enlarge  it.  The  requert  qf  that 
venerable  character,  (a  character  which  will  not 
easily  be  deprived  of  the  esteem  of  posterity,  while 
learning  has  any  reverence,  or  integrity  any  respect, 
'  among  the  professors  of  the  law)  had  the  influence 
.  of  command  ;-^a  command  which,  at  every  interval 
of  leisure,  I  cheerfully  set  myself  about  to  obiey.  I 
am  free  to  confess,  that,  on  revising  the  former 
treatise,    I   fovmd  great  room  for  amendment  j  inso- 
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much,  that  though  the  disposition  of  the  present  work 
be  somewhat  similar  to  the  former,  yet,  enlarged  as 
it  is,  it  may,  without  the  imputation  of  vanity,  be 
considered  altogether  as  a  new  one. 

I  have  laboured  to  render  the  practice  clear  and 
familar  to  the  solicitor,  and  to  form  a  useful  Vade 
Mecum  for  the  Circuit.  Various .  as  the  books  are, 
npon  the  practice  of  the  profession,  few  have  consi- 
d^ed  the  principles  which  govern  it  j  of  course,  aft 
ford  but  little,  if  any,  itolid  information  on  the  sub- 
ject. One  of  them  however,  it  must  be  confessed,  is 
intltled  to  the  warmest  commendation  **;  inasmuch  as, 
on  the  one  hand,  it  not  only  connects  the  practice  with 
itB  principles,  in  a  mode  clear  and  coipprebensive, 
but  conveys  it  in  a  languap"^>  pointed,  appropriate, 
and  correct;  and  on  the  olher,  has  compressed  the 
numerous  casea  connected  with  it,  without,  in  any 
degree,  weakening  their  authority. 

To  prevent  mistake,  which  too  often  occurs,  and 
guard  against  imposition,  which  may  sometimes  b^e 
practised,  I  have  cited  many  of  the  modern  decisionSj^ 
somewhat  more  at  length  than  otherwise  I  should  have 
done ;  by  this  mean  also,  every  one  will  find  the  la- 
bour of  research  relieved,  and  the  authority,  on  which 
he  may,  with  confidence,  rely. 

The  evidence  necessary  to  sustain  and  to  defend  the 
fiction,  embraces  a  considerable  portion  of  the  work ; 

♦  '*  The  practice  of  the  Court  of  King'is  Bench,"  by  Mr.  Tidd. 
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^hicby  though  it  cannot  be  expected  to  illustrate  the 
whole  system  of  evidence,  necessarily  oonnected  with 
8o  exteEisive  a  branch  of  jurisprudence,  yet  sufficient, 
I  flatter  myself,  -is  introduced,  for  the  ordinary  ci^urse 
of  legal  investigation.  Such  being  the  general  view 
of  the  work,  with  what  judgment  it  has  be^n  fojrmed, 
and  with  what  skill  it  has  bieen  executed,  the  profes- 
sion will  determine.  Whatever  may  be  my  hopes,  I 
have,  not  only  in  this,  but  in  other  instances,  literary 
and  professional,  with  some  diligence,  and,  I  trust, 
with  some  candour,  endeavoured  to  discharge  that 
debt,  which,  in  the  opinion  of  Lord  Bacon,  every 
man  owes  to  his  prpfession. 

May  1,  ^705. 
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LEGAL  REMEDY 


BY 


EJECTMENT. 


As  ejectment  has  beea  defined  to  be  a  minced  action, 
by  which  a  lessee  for  years,  when  ousted  of  his  pes** 
session,  may  recover  his  twm  and  damages:  it  is  vcai 
in  respect  of  the  landsi  but  pw^^nul  in  respect  of  the 
damages  (a)*  It  has  long  been  deemed  ^  po^sess^ry 
action,  gronndedon  a  rigkt  to  ihe  poist^fiion  of  the 
premises  in  dispute  betweep  tibe  parties ;  and  in  which 
almost  all  titles  to  lands  aire'  now  generally  tried,  and 
that  whether  the  title  be  to  an  ertate  in  fee,  fee^ail,  for 
life,  or  for  yiars^  In  short,  since  the  disuse  of  real 
actions,  this  mixed  or  posH94ary  proceeding  has  be« 
come  the  common  method  of  trying  the  title  to  lands  or 
tenements.  Whatever  be  the  title,  the  remedy  is,  in 
general,  by  this  mode  of  action,  which  has,  of  late, 
been  mnch  favoured  and  encouraged.  Lord  Mans^eld 
said,  in  the  case  of  Chester  v.  Alker  an4  Another  (b), 
*^  the  courts  will  go  to  the  utmost  extent  in  support  of 
'^  ejectments,  that  people  may  have  specific  remedies 
'^  for  their  rights;**  it  being  '<  an  action  to  try  titles 

(fl)B0rmickY.FfKwood,Comh,     raikm  of  Buckhigham,  10  Mod. 
250.  The  f^mm,  v.  The  Carpo-     177. 

(6)  CkeHer  Y.Alk€r,Burr.  134. 

B  «  with 
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**  with  more  ease  and  dispatch  and  less  expence  • 
**  the  creatnte  of  Westminster-Hall,  introduced  witfi- 
^*  in  time  of  memory,  and  moulded  gradually  into  a 
"  course  of  practice,  by  the  rules  of  the  courts.  The 
**  same  authority  which  brought  it  thus  far,  may 
^*  certainly  carry  it  to  an  higher  degree  o{  perfection,. 
^*  as  experience  happens  to  point  out  either  its  conve- 
**  niences  or  defects.— 'It  \u  an  ingenious  fiction  for  the 
**  trial  of  titles  to  the  possession  of  lands ;  and,  nv 
**  form,  it  appears  as  a  trie]]:  between  two  to  dispos- 
'^  sess  a  third,  by  a  sham  suit  and  judgement:  an  arti-^ 
**  fice  which  would  be  highly  criminal,  unless  the 

r 

**  court  converted  it  into  a  fair  trial  between  the  pro- 
per parties.  The  great  advantage  of  this  fictitious* 
mode  is,  that  being  mider  the  controul  of  Ihe  court, 
it  may  be  so  modelled  as  to  soiswer,  in  the  best  man- 
ner, every  end  of  justice  asid  convenience.  Public 
utility  hats  adopted  it  in  lieu  of  almost  att  reai 
^  actions,  which  were  embarrassed  and  entangled 
'^  with  a  thou&and  niceties.  But  as  there  was  good 
''  and  bad  in  the  method  of  real  actions,  the  good 
**  ought  to  be  grafted  into  ejectments  in  such  manner 
*<  as  to  avoid  the  bad  («)."  Such  being  the  general 
object  of  the  remedy  by  ejectment,  it  is  of  importance 
to  consider,. 

I.  The  history  of  the  action^ 

IL  For  whom;  and  in  what  cases^  it  lies ;  and' of 
the  right  of  entry: 

III.  For  what  things  it  will  He;  and  how  they  are 
to  be  described. 

{a^CoktmgkAmyr.KimgrBxat.     v.  Shamiiile,  Burr.  1292.    A^^ 
029.  Fatrclaim^  ex  dem*  Fowkr     lin  v.  Parkin^  Burr.  608. 

IV.  Tltje 


BY  fiJBCTIf£MT.  «. 

IV.  The  writ  andprdce^g. 

V.  The  ancient  practice  ;  and  in  what  cases  it  must 
6e  adhered  to. 

ft 

Vli  The  modern  practice  ;  and  declaration. 
VII.  The  plea  and  general  issue. 
VIIL  The  'verdict J  and  new  trial. 

IX.  The  judgment^  and  its  incidents ;  and,  herein, 
of  the  costs. 

t 

X,  The  writ  of  error; 
Xi.  The  execution. 

XII.  The  action  for  mesne  proiits% 


I.  The  historif  of  the  action^ 

In  tracing  the  history  of  the  action  of  ejectnient^  it 
may  not  be  unimportant  to  advert  to  the  ancient  doc- 
trine of  disseisin,  and  the  remedy  by  aissize : — ^All  the* 
law  concerning  disseisins  existed  and  wSw  in  prac-* 
tice  before  the  assize  of  novel  disseisin.  The  assize 
was  introduced  probably  from  the  usage  of  Nor-' 
mandy ;  for  the  Grand  Const umier  treats  of  assizes  in ' 
or  before  the  reign  of  Henry  the  Second.  Caanvillej" 
who  wrote  in  that  reign,  calls  the  great  assize  a  be- 
nefit, «  clementiam  principis  de  consilio  procerum.  po* 
^'pulis  indultam'\   And  the  Myrrour  says  «  Glanville 
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<'  introduced  it  (a)/*    Seisin  is  a  technical  tehn,  to 
denote  the  completion  of  that  investiture  by  which  the 
tenant  was  admitted  into  the  tenure ;  and .  withcTut 
which,  no  freehold  could  be  constituted,  or  jjass.    Sci^ 
endum  ^tfeudum^  sine  investitura^  nullo  modo  consti" 
tui  posse.    Disseisin  therefore  must  mean,  sonoie  way  or 
other,  turning  the  tenant  out  of  his  tenure,  and  usurp- 
ing his  place  and  feudal  relation^    At  this  tiine  nd  te- 
nant could  alien  without  licence  of  the  lord^    When 
the  lord  consented,  the  only  form  of  eouTey^xuse  was 
by  feoffment,  publicly  made,  coram  paribus  euria^ 
with  the  lord's  concurrence*    Hdmage  ot  fealty  was^ 
solemnly  sworn,  suit  of  court  and  services  ulrere  fre- 
quently done.    The  freeholder  represented  the  whole 
fee,  did  the  duty  to  the  lord,  and  defended  the  whole 
fee  against  strangers.    The  freehold  never  could  be  in 
abeyance,  because  the  lord  could  never  be  at  a  loss  ta 
know  upon  whom  to  call  as  His  tenant,  nor  a  stranger 
to  know  against  whom  to  bring  his  praecipe.    From 
the  necessity  of  there  being  always  a  visible  tenant  of 
the  freehold,  and  the  notorwty  who  acted,  and  did  suit 
and  service  as  such,  many  privileges  were  allowed  to 
innocent  persons  deriving  title  from  the  freeholder  de 
Jkcto.  If  the  disseisor  died  after  one  year's  non-claiift^ 
the  descent  to  his  heir  gave  him  the  right  of  possession, 
and  took  away  the  true  owner's  entry.    The  feoffee  of 
HI,  disseisor  aoqpired  title  of  possession  at  this  time^ 
by  one  year's  non-cla|n^ ;  but  the  subseq^uent  statute 
9%H.  8..C.  33.  requires  five  years  non-claim.    The  de- 
ace^it  to  his  heir  however  remains  privileged,  as  it  waa 
at  comniion  law ;  for  that  statute  extends  not  to  any 

•  «  *     «  *  • 

fei^ee  of  the  disseisor,  immediate  or  mediate.    The 


(a)  C.  2.  8. 05.  p.  152.  ed.  1642. 
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feoffee  of  a  difiseisor  Was  favoured,  because  he  came 
innocently  into  the  tenure,  by  solemn  public^  investiture, 
with  the  lord^s  concurrence  (a).  But  the  statute'^  Quia 
emptor e$  ttrrdrum^^  18  E.  1.  (which  took  away  sub- 
infeudations,  and  gave  free  liberty  of  alienation  to  thb 
tepahts  of  subjects,,  and  to  tiiose  who  held  of  the  kiilg 
as  of  an  honour  or  manor),  and  other  statutes,  which 
extended  the  power  of  alienation  to  the  king*s  tenant 
in  capite;  the  frequent  releases  of  feudal  services ;  the 
statutes  of  Uses  and  of  Wills  (6) ;  and,  at  last,  the  total 
abolition  of  all  military  tenures  (c),  have  left  us  little 
but  the  names  of  feoffinent,  seisin,  tenure,  and  freeholder, 
without  any  precise  knowledge  of  the  thing  originally 
signified  by  those  sounds.    The  idea  which  modern 
times  annex  to  freehold,  or  freeholder,  is  taken  merely 
from  the  duration  of  the  estate.     Copyholds,  and  the 
customary  freeholds  in  the  North,  retain  some  faint 
traces  in  imitation  of  the  old  system  of  feudal  tenureif. 
It  is  obvious  how  a  man  may  visibly  be  the  copyholder 
or  customary  freeholder,  de  factOy  in  prejudice  of  the 
rightful  tenant.     It  is  obvious  too,  that  usurping  such 
a  tenure,  is  a  different  fact  from  the  naked  possession 
or  occupation  of  the  land.     But  whoever  will  look 
into  the  practice  of  other  countries,  where  tenures  sub- 
sist, with  all  the  solemnities  of  feoffments  and  seisins, 
upon  every  change  of  a  tenant,  by  descent  or  alien- 
ation, and  upon  every  usurpflLtion  of  the  real  right, 
will  easily  comprehend,  that,  at  the  time  alluded  to, 
it  might  be  as  notorious  who  was  the  feudall  tenant  dt 
facto  J  as  who  is  now  dt  facto  incumbent  of  a  living, 
or  mayor  of  a  corporation.     Disseisin  was  a  compli- 
cated fact,  and  differed  from  dispossessing.    The  free>. 

'  .  .'  "  II  W  — ^— — — — l»l  I    111    ■!     I  II  I  II  I     I       ■■    I  .1,     I,    I,     !>■        I     I    II    M. 

(a)  Co.  Litt.  266  a.  (c)  12  C,  2.  c.  24. 13  C.  2.  c.  7. 

(6)  12  C.  2.  c.  23.  13  C.  2.  c.  7. 
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holder  by  disseisin,  differed  from  a  possessor  by  wrong. 
.Bracton,  de  Assisa  Novas  DisseysintB^  puts  many  cases 
.of  possession  wrongfully  taken,  which  he  calls  intru- 
sion, because  there  is  no  disseisin.    '^  Possemo  quie 
**  nuda  est  omnino^  et  sine  aliquo  vestimento ;  qme 
"  dicitur  intrusiQ.**    VKSTiajENTO  is  seisin,  inves- 
titure (from  whence  the  Saxon  term  vest) ;  a  me- 
taphor which  the  feudists  took  from  clothing,  and 
by  which  they  meant  to  intimate,  *^  that  the  naked 
'^  possession  was   clothed  with  the    solemnities  of 
^'  the  feudal  tenure/'    A  particular  tenant,  according 
to  feudal  notions,  was  in,   as   of  the  seisin  of'  the 
fee,   of  which  his  estate  was  part.      If  he  alil^ned 
the  fee  (which  he  could  only  do   by  solemn  feoff- 
ment, with  the  concurrence  of  the  lord  of  whom  the, 
.fee  was  held),  he  forfeited  his  particular  estate,  for 
having  betrayed  the  seisin  with  which  he  was  entrust- 
ed :  but  on  account  of  the  privity  and  confidence  be- 
tween him  and  the  reversioner,  and  the  notorious  so-> 
iemnity  of  the  act  of  investiture,  his  feoffment  dis- 
seised the  reversioner.     Bracton,  who  wrote  i|i  the 
reign  of  Henry  3.  before  tenants  could  alien  with- 
out licence,  mentions  the  disseisin,  in  this  case,  as  a 
necessary  consequence,  and  as  a  thing  which  could 
not  possibly  be  otherwise.    **  Itemjacit  quis  disseysir* 
/'  namp  cum  quis  in  seysinAfucrit  ut  de  libera  tene^ 
*^  mento  et  advitamj  vel  ad  terminum  annoruniy  tiel 
^'  nomine  custodian  vel  aliquo  alio  modo  ;  aliumfeofoh 
*'  wenV,  in  prajudicium  veri  domini,  etjecerit  alteri 
^^  liberum  tenementum;  cum  duo  simul  et  semel,  de 
/'  eodem  tenement o  et  in  solidum^  esse  non  possurit  in 
*'  seysinA{a).^^    He  considers  it  as  impossible  for  thp 
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(<f)  Bract,  c,  3, 161.  hf 
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trae  tenaht  not  ta  be  put  out^  when  another  actually 
came  into  his  place.  So  late  as  the  32d  of  Eliz.  in 
the  case  of  Alatheson  v.  Trot  (a)f  the-distinction  upon 
which  the  judgment  turns  is,  ^*  that  Henry  Denny 
*'  gained  a  wrongful  possession  in  fee ;  but  did  not 
gain  any  seisin;  so  no  disseisor;  therefore  the  de- 
scent to  his  heir  is  not  privileged."  Nobody  can 
.disseise  the  king ;  neither  ycan  any  one  be  disseised  to 
the  use  of  the  king.  The  king  may  be  wrongfully 
dLsposses3ed ;  but  the  intruder's  injurious  possession  is 
^ine  aliquo  vestimento^  and  called  intrusion.  The 
king  cannot  be  made  a  disseisor;  not  because  it  is 
wrong,  (for  he  may,  in  fact,  withhold  the  possession  of 
land  from  a  subject,  contrary  to  right ;)  but  the  rea- 
son seems,  according  to  the  feudal  system,  to  be  this : 
a  subject  never  could  stand  in  the  king's  seisin  or  te- 
nure ;  and  the  king  never  could  be  in  the  feudal  rela- 
tion of  a  subject.  By  that  policy  all  real  property  was 
held,  mediately  or  immediately,  of  the  king :  in  the 
king  himself,  all  real  property  was  allodial.  The  pre- 
i^ise  definition  of  what  constituted  a  </m6i>iii,which  made 
the  disseisor  tenant  to  the  demandant's  prcecipCj  though 
the  right  owner's  entry  was  not  taken  away,  was  once 
well  known,  but  is  not  now  to  be  found.  The  more 
we  read,  unless  we  are  very  careful  to  distinguish,  the 
more  we  are  confounded.  For  after  the  assize  of  no- 
vel  disseisin  was  introduced,  the  legislature,  by  many 
acts  of  parliament,  and  the  courts  of  law>  by  liberal 
constructions,  in  furtherance  of  justii^e^  extended  this 
remedy,  for  the  sake  of  the  owner,  to  every  tres- 
pass or  injury  done  to  his  real  property,  if,  by  bring- 
ing his  assize,  he  thought  fit  to  admit  himself  dis^ 
seised.     It  lay  against   advisers,  aiders,  or  abettors, 

'  («r)  1  Leom  209. 
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who  trere  not  tenants  (n)*  It  lay  against  the  tenant 
^ho  Dtras  no  disseisor,  as  the  heir  of  a  disseisor  or  his 
feoffee  (i).  For  the  owner,  against  the  disseisor  of 
the  disseisor.  The  tenant's  not  being  ready  to  pay' 
rent  seek,  when  demanded,  was,  for  the  benefit  of  the 
owtier*s  remedy,  a  disseisin  (c).  It  lay  for  outrage- 
ous distress  (d).  Against  guardian,  or  particular  tenant, 
\rho  made  a  feoffment,  as  well  as  against  their  feof- 
fees. The  Stat,  of  fFestm.  2.  c.  35.  extends  it  to  a 
man's  depasturing  the  grouhd  of  another,  or  taking 
fish  in  his  fishe^.  If  one  receives  my  rent  without  my 
conitont,  I  may  elect  to  make  him  a  disseisor  (e).  If  a 
guardian  assigns  dower  to  a  woman  not  dowable,  the 
owner  may  elect  to  make  her  a  disseisoress  (f).  In  a 
word,  for  the  sake  of  the  remedy,  as  between  the  true 
owner  and  the  wrong-doer,  to  punish  the  wrong ;  and, 
as  between  the  true  owner  and  the  naked  possessor, 
to  try  the  title ;  the  assize  was  extended  to  almost 
every  case  of  obstruction  to  an  owner's  full  enjoyment 
of  lands,  tenements,  or  hereditaments.  The  reports 
of  assise  can  only  relate  to  cases  where  the  owner  ad- 
mits himself  disseised.  The  Law-books  treat  of  dis- 
seisin* with  a  view  to  the  assize ;  which  was  the  com* 
mon  method  of  trying  titles  till  ejectment  came  in  use. 
Littleton,  who  wrote  long  after  the  remedy  by  assize 
was  enlarged  by  statutes  and  by  equitable  construe* 
tion,  speaks  of  disseisins  principally  as  between  the 
owner  and  trespasser  or  possessor,  with  an  eye  to  the 
remedy  by  assize.  These  are  the  conunon  authorities 
from  whence  descriptions  have  been  cited  of  a  dissei* 
sin^    The  definitions  in  the  books,  though  very  im- 


>«w^ 


(a)  Co.  Litt.  180  b.  (e)  Porter  v.  Swetnam^  Stj* 

(ft)  Stat.  6loi|c.  A06. 

<c)  litt  sect  223.  (/>  24  £dw.  8.  43. 

(ifj  2  Inst  412, 413. 
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perfect,  savour  often  of  that  which  originally  was  an 
actual  disseisin  in  spite  of  the  owner.     Littleton,  in 
sect.  279,  defines  disseisin  with  an  8cc.    <'  Where  a 
*^  man  enters  into  lands  or  tenements,   wher6  his 
^*  entry  is  not  congeable,  and  ousteth  him  which 
<*  hath  the   freehold,    &c.".      The    comment    says, 
*^  every  entty  is  no  disseisin,  unless  there  be  an  ous^ 
"  ter  of  the  freehold  :**  and  Go.  Litt.  153  b.   says, 
'^  disseisin  is  putting  a  man  out  of  seisin,  and  ever 
implies  a  wrong ;  but  dispossession,  or  ejectment, 
is  putting  out  of  possession,  and  may  be  by  right 
or  wrong.    Disseisin  est  un  personal  trespass  de 
tortious   ouster  del  seisin.^*     Though  the    term 
^^  disseisin^'^  used,  happens  to  be  the  same,  the  thing 
signified  by  that  word,  as  applied  to  the  two  cases  of 
actual  disseisin,  or  disseisin  by  election^  is  very  dif- 
ferent.   The  distinction  of  disseisin  at  islection,  is 
made  in  the  case  of  Blunden  v.  Baugh  (a).  The  three 
judges^  with  whom  agreed  the  four  judges  of  the 
Common  Pleas,  argued  and  held,  **  that  the  lessee  for 
^  years  of  tenant  at  will,  was  a  disseisor  at  the  elec- 
tion of  the  original  lessor,  for  the  sake  of  his  re« 
medy;  .  but  never  could  be    looked  upon    as   a 
**  freeholder,  or  a  disseisor  in  spite  of  the  owner,  or 
^*  with  regard  Xo  third  persons."     If  a  j&r^dpc  was 
brought  against  him,  he  might  say,  *^  I  am  not  tenant 
^*  to  the  freehold."    When  the  easy  specific  remedy 
was  by  assize,  where  the  entry  was  not  taken  away, 
the  injured  owner  might,  for  his  benefit,  elect  to  con- 
sider the  wrong  as  a  disseisin.    So  since  an  ejectment 
is  become  the  easy  specific  remedy,  he  may  elect  to 
call  the  wrong  a  dispossession.     Where  an  ejectment 
IS  brought,  there  can  be   no  disseisin ;  because  the 
plaintiff  may  lay  his  demise  when  his   title  accrued, 

(a)  Cro.  Car.  303. 
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and  recover  the  profits  from  the  time  of  the  demise* 
The  entry  confessed  is  previous  to  making  the  lease ; 
but  there  is  no  real  or  supposed  re-entry  after  the 
.ejectment  complained  of.  If  it  was  considered  as  a 
disseisin,  no  mesne  profits  could  be  recovered  without 
an  actual  re-entry.  If  the  lessee  for  life  or  years 
makes  a  f eoffment,  the  lessor  may  still  distrain  for  the 
rent^  or  .charge  the  person  to  whom  it  is  paid  as  a  re* 
4^eiyer,  or  bring  an  ejectment,  and  choose  whether 
he  will  be  considered  as  disseised.  Met  calf  on  the 
demise  of  Kynaston  v.  Parry  and  others j  a  case  re-» 
served  at  Salop  assizes,  2^th  March,  1742,  for  the 
opinion  of  the  Court  of  Exchequ^er  (who  g^ye  judg- 
ment in  it  on  the  24th  November,  1743),  was  this: 
Tenant  in  tail  of  lands  leased  by  his  faiher  to  a  second 
son  for  Uvjss,  (undisr  a  power)  upon  his  father's  death 
received  the  rent  from  the  occupier,  as  owner,  and  as 
if  no  such  lease  had  been  made,  during  his  whole  life. 
He  suffered  a  conmion  recovery.  It  was  holden,.'^  that 
^^  this  was  only  a  disseisin  of  the  freehold,  at  election ; 
^<  that  therefore  he  could  not  make  a  good  tenant  to 
"  the  prmcipe  ;^^  and  the  recovery  was  adjudged  bad. 
ExcjBpt  the  special  case  of  fines  with  proclamations, 
which  stands  entirely  upon  distinct  grounds  (the  con-^ 
fraction  of  the  stat.  of  4  H^  7.  c.  24.),  one  can  scarcely 
suggest  a  case  where  the  true  owner,  whose  entry  is 
not  taken  away,  may  not  elect f  by  pursuing  a  posses-r 
sory  remedy,  to  be  deemed  as  not  having  been  dis- 
seised^ The  consequences  of  actuai-  dUseisinSj  con- 
sidered as  such,  continue  law  to  this  day.  The  dis- 
seised cannot  dispose  or  devise;  the  descent  takes 
away  his  entry.  There  are  two  cases  cited  in  the  case 
of  Blunden  v.  Baugh  (a),  material  to  this  point.     The 

(fl)  Cro.  Car.  303, 
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one,  Pously  v.  Blackman  {a)^  which,  in  effect  and 
j  operation,  was  this :  Tenant  at  will  made  a  lease  for 

years ;  the  original  lessor  devised.  Though  the  lease 
by  tenant  at  will,  at  the  election  of  the  original 
lessor,  was  a  disseisin,  yet  they  adjudged  his  devise 
good;  because  he  had  not  elected  to  admit  him- 
jself  disseised^  and^  by  making  a  will,  intimated  the 
contrary.  Another  case  was  in  the  14  Eliz.  Sir  Am>- 
brose  Cone^  of  his  own  head«  entered  into  lands  of 
Sir  William  HoUis,  and  paid  Sir  William,  afterwards, 
a  certain  rent,  claiming  to  hold  as  tenant  at  will,  and 
died.  His  heir  entered ;  upon  whom  Sir  William  en- 
tered. It  was  adjudged,  '*  that,  at  the  election  of 
**  Sir  William,  Sir  Ambrose  was  a  disseisor  j  but  as 
**  Sir  William  had  not  detenninied  his  election  before 
'^  the  death  of  Sir  Ambro3e9  and  entered  upon  his 
^^  heir,  it  was  no  disseisin,  consequently  the  descent 
^*  no  bar  to  his  entry.'*  In  the  case  of  Pously 
V.  Blackman  it  is  said,  ^'  if  a  devisee  deyise,  and 
^*  afterwards  enter,  the  devise  is  good/'  This/)o(/r 
deridge  denied^  and  said  there  must  be  a  republir- 
pation ;  which  seems  right,  if  there  ever  was  a  dis.^ 
msin;  for  where  an  izc/ti^/ entry  is  necessary,  it  will 
not  make  good  a  conveyance  made  before :  as  was 
Jbtplden  i^  B.  iJ.  and  Dom.  Proc.  (b)  in  the  pase  of 
Berrington  v.  Parkhurst.  The  actual  entry  could  not 
support  the  lease  made  before.  Yet  i»  Sfilkf  237  (c), 
it  is  agreed,  "  the  devise  is  good,  becau3e  he  wa^ 
^*  sei^A  ab  initio y  so  as  he  might  bring  trespass:" 
i.  e.  he  never  was  disseised  at  all  by  his  election ;  and 
he  might  make  that  election  without  an  entry ;  he 
might  bring  his  ejectment,  he  might  bring  tresp;^s 
without  re-entry.     If  it  was  not  for  this  doctrine  of 

ia)  P^,  2oi^  (Jf)  A.  D,  1.738.  (c)  BuiUer  v.  Coke. 
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election,  what  a  condition  would  men  be  in!  In  the 
case  of  Pously  ▼.  Blackmany  there  was  no  entry ;  and, 
after  much  argument,  it  was  resolved,  by  the  whole 
court,  from  the  inconyeniences  which  would  be  intro- 
duced, if  a  lessee,  by  a  secret  contract  with  a  stranger, 
could  defeat  the  will  of  his  lessor,  "  that  the  devise 
**  was  good,*'  and  that  the  owner,  by  making  a  devise, 
^shewed  his  election  not  to  be  disseised.  Taking  pos- 
session under  a  judgment  in  ejectment,  never  can  be 
a  disseisin  of  the  freehold.  Suppose  it  a  real  pro- 
ceeding, the  termor  of  a  disseisee  might,  at  the  old 
law,  recover  against  the  disseisor.     He  might  recover 

against  the  feoffee  of  his  lessor ;   but  he  never  could 

■  •         .  •  » 

theteby  become  a  disseisor  of  the  freehold ;  he  never 
could  be  other  than  a  termor,  enjoying,  in  the  nature 
of  a  bailiff,  by  virtue  of  a  real  covenant.  In  respect 
of  the  freehold,  his  possession  enured  always  by  right, 
and  never  by  wrong.  If  the  lessor  had  enfeoffed,  it 
enured  to  the  alienee ;  if  the  lessor  was  disseised,  and 
might  enter,  it  enured  to  the  disseisee ;  if  his  entry 
was  taken  away,  }t  enured  to  the  heir  or  feoffee  of 
the  disseisor,  who  in  that  case  had  a  right  of  posses- 
sion (fl?)." 

By  the  ancient  common  law  (i),  neither  lands  nor 
tenements  were  recoverable  in  any  personal  action,  the 
writs  of  entry  and  assize  being  the  mean»  usually  pur- 
sued to  recover  the  possession,  those,  however,  it 
should  seem  lay  only  against  iliejreeholderf  the  estate 
for  years  being  heretofore  considered  only  a  precarious 
possession.  To  commence  actions  against  such  per- 
sons was  to  no  purpose,  the  term  being  generally 
defeated,   or   determined,   before   any  intricate   title 

(a)  Taylor,  ex  dem.  Atkins  v.         (&)  1  H.  C.  L.  286,  7. 
Horde  aid  another ^  Burr.  60. 

COttld 
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could  be  decided :  added  to  which  (the  possession  be-> 
iDg  sovery  precarious^i  the  possessors  .were  not  intrust* 
ed  with  defending  the  interest  of  the  land ;  if^  there^ 
fore,  they  were  ousted  l>y  strangers^  they  could  only 
rteoTer  damagesr  for  the  loss  of  their  possessions;  if 
ousted  by  their  lessors f  they  could  only  seek  a  remedy 
irani  their  covenants  (a). 

It  was  at  length  thought  reasonable  that  they  should 
hare  some  specific  remedy  even  against  their  own. 
lessors ;  for,  during  the  term,  they  were  bound  to  pay 
th^  rent,  and  if  they  did  not,  the  law  afforded  to  the 
leasor  an  action  for  withholding  it.  As  this  was  a  be* 
nefit  extended  to  him  by  a  liberal  conrtmction  of  the 
words  (yielding  and  paying)^  which  .  in  themselves 
were  no  express  covenant,  it  was^  reasonable  that  a 
similar  construction  should  jHrevail  for  the  possessor^ 
upon  the  term  demise  \  by  these  means,  equal  justice 
Was  done  to  both  parties. 

Formerly,  it  has  been  said,  two  writs  of  ejectment 
were  in  use,  the  writ  oi.  eject  tone  Jirmes  9  and  that 
of  quare  ejecit  infra  terminum  (b).  In  the  former^ 
judgment  was  given  to  recover  damages  only ;  but  in 
the  litter,  it  was  extended  to  a  recovery  of  the  t^rm 
itself.  Be  that  as  it  may,  I  believe,  by  the  old  law 
and  practice  in  ejectment,  the  plaintiff  recovered  only 
damages,  the  true  measure  of  which  was  the  mesne 
profits ;  the  term  was  not  recovered.  When  however 
it  became  established  that  the  term  should  bo  reco-^ 
Vered,  then  the  ejectment  had  the  effect  (though  by 
no  Means  the  form)  of  a  real  action  j  the  proceeding 

(fi)  a  Black.  Com.  156, 200.       olA«rf,  1  Black.  360.  Fatrelatsi, 
(6)C?0MMrfev.7b<im&9,dWil8.     ex  dem.   Foto/er   v.  ShaamiiXht 

120.  Fairdaim^  Lessee  of  Fowler     Knr.  1296. 

mBd  othen  r.  Earl  Cower  and 

was 
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wad  in  rem ;  the  thin^  itself,  the  term,  only  wais^ 
cecoveredy  with  nominal  damages,  but  not  the  mesnct 
profits. 

Seine  contend,  that  in  14  Hen.  7.  the  experiment 
\»ras  first  tried,  to  recover  the  term  itself  in  ejec^' 
tione  firmer  J  in  the  King's  Bench ;  which  afteiHi^ards 
(17  H«  8<)  took  place  also  in  the  Common  Pleas :  and 
thougli  from  this  time  it  became  the  form  >  of  trying 
controverted  titles,  yet  many  of  the  judges  preferred  * 
the  common  action  of  trespass,  conceiving  that  by 
the  medium  of  pleading,  the  title  was  more  precisely 
stated,  and  all  surprise  effectually  prevented.  Whe- 
ther the  experiment  originated  in  the  time  of  Henry 
the  Seventh  {a)  or  that  of  his  successor,  certain  it  is^ 
that  the  reign  of  Henry  the  Seventh  gave  birth  -  to 
terms  of  long  duration ;  and  as  the  lessee  could  not 
then  legally  recover  the  land  itself,  he  used,  when 
molested,  to  prosecute  a  suit  in  equity  against  the 
lessor  for  a  specific  performance  j  and  against  strang- 
ers, for  perpetual  injunctions^  to'  qiiiet  the  posses- 
sion. Litigations  so  tedious  and  expensive,  probably^ 
induced  the  courts  of  law  to  extend  the  effect  of  thC) 
ejeetione  firmer.  The  mere  recovery  of  pecuniaary 
damages  was  inadequate  to  the  injury ;  but  by  a  re- 
covery of  the  term,  and  consequently  of  the  possession^ . 
the  lessee  obtained  as  specific  a  remedy  as  the  justice 
of  his  case  required. 

It  is  however  a  question  which  has  been  much  agi- 
tated, whether  the  term  was  recoverable  in  ejectment- 
anterior  to  the  reign  of  Henry  the  Seventh^i  The 

((t)6eeRa8t.£nt.252b.253a«"  posed  to  be  the  first  jud^ent 
ed.  1070,  for  the  ^Record,  East,     for  recovery  of  the  term. 
Term,  14  H,  7.  rot.  303,  sup- 

authorities 


THE  ACTION  OF  EJECTMENT.  l6 

ftiiihorities  oo  either  side  are  so  humeroos  and  respect- 
able,  that  it  may  be  deemed  impertinent  to  obtrude  an 
dpinion  on  the  subject.  Mr.  Justice  Blackstone  con-- 
^eived  (a),  that  the  method  of  recovering  the  term  iil 
f  jectaftent,  was  settled  as  early  as  the  reign  of  Edward 
the  Fourth ;  and  in  support  of  this  opinion  has  adduced 
an  authority,  precisely  in  point*.     To  this  may  be 

ft 

added,  that  the  ejectment  was  nbysr  laid  with  a: 
continuando ;  consequently,  the  plaintiff  could  not  re* 
cover  damages  for  the  mesne  profits.  Hence  it  may 
be  inferred,  that  the  term  was  recoverable  in  eject-^ 
ment,  even  prior  to  the  reign  of  Henry  the  Seventh ; 
otherwise,  the  plaintiff  not  recovering  damages,  the 
action  must  have  been  nugatory  (6) :  and  as  long  terms 
have,  for  a  considerable  time,  been  attended  with  be- 
neficial purposes,  the  most  liberal  construction  should 
be  interposed  to  support,  and  every  possible,  assist- 
ance afforded  to,  the  intention  of  the  parties  creatmg 
liiem* 

The  old  cases,  indeed,  held,  '<  that  there  could  be  no 
'^  remainder  or  substitution  of  a  term  after  an  estate 
"for  life,  by  deed  or  Will.'*  It  was  considered  as^  a 
m^e  possibility.  It  was  Void  from  the  uncertainty  of 
commencement.  There  was  no  particular  estate.  The 
gift  of  a  term  (like  any  other  chattel)  for  an  hour, 
was  good  for  ever ;  these  objections  were  subtle  and 
artificiaL  But  when  long  and  beneficial  terms^  catme 
in  use,  the  convenience  of  families  required,  that  they 

^  7  £  4.  6.  Per  Fairfacx :  n  home  pert  ejectionejirma,  le  plaintiff^ 
reeooera  son  ierme  qui  est  arrere,  H  bieti  came  in  quare  efecit  iufira 
ierminumi  et,  gi  nul  toii  arrere,  donques  tout  in  damages,  (tiro. 
Abr.  %uirt  gecit  infra  terminum,  6.) 

(a)  B  Black.  Com.  201.  but  see  (b)  Co.  Litt  45  ad  Fonbw  14$. 
GoodHtk  y.  Toombe^  S  WOs.  130. 

might 
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might  be  settled  upon  a  .child  niler  the  death  of  a  pa** 
rent*  Such  limitations  were  $oon  allowed  to  be  cre^ 
ated  by  will ;.  wd  the  old  objecticms  were  removed  by 
changing  the  name  from  **  remainder^"'  to  *'  executory 
**  devises***  The  same  reason  required  that  such  limita-* 
tions  might  be  created  by  deed ;  as  for  instance,  mar-* 
riage  settlements^  io  answer  the  agree&ent  of  parties^ 
and  the  exigencies  of  families.  Therefore  to  avoid  thQ 
literal  ajutl|ori^  of  x^d  f^wes, ;  an  ingenious  djistinctiQE 
was  invented;  namely,  that  a  remainder  might  bo 
limited  for  the  residue  of  the  years,  but  not  for  the 
residue  of  the  ierm,  *  Deeds,  especially  such  m  '^  ex« 
<<  ecute  mutual  agj^e^^aent^  for  yaAwUa  consideratimy 
'<  should  be  construed  liberally,  ut^  rumagia  valcaU 
**  according  to  the  intefkt ;"  n^hich  <>nght  always  to 
prevail,  unless  it  be  contrary  to  law. 

The  passage  from  Sir  Edward  Coke,  defines  the 
word  "  term**  to  signify  "  not  o^ly  the  limits  and 
'<  limitation  of  time,  but  also  the  estate  and  interest 
''  which  passes  for  that  time.'' ^ 

Limitation  of  terms  are  now  of  general  use.  Their 
bounds  are  settled.  The  rules  concerning  them  are 
certain  and  established.  When  they  came  to  be  al- 
lowed by  will,  or  declaration,  of  tniat^  Ihe  iidbstantial 
reason  was  the  same  for  allowing'  them  by  deed  f  and 
a  strained  construction  should  not  be  made  to  overturn ' 
the  lawful  intent  of  the  partiiss ;  hence  a  term  may  be 
devj|f$4  for  life,  by  construction  of  the  intent  of  th«i 
testat(^^  '    '^    ■     .. 


'«•» 


The  remedy  by  ejectment  being  thus  introduced,  the 
first  improvement  made  in  it  was  that  of  setting  v^  a 

casual 
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tq^ual  ejector;  an  improyement  which  Mir.  Justice 
Keeling  conceived  coBun^nced  about  the  time  of  the 
Troubles^  though  in  truth  it  was  a  much  older  prac-* 
tiee«  Hence  it  became  usual  for  those  who  had  a 
right  of  entry  into  landst  to  seal  leases  thweon ;  after 
which  the  person  who  next  entered  on  the  freehold 
was  deemed  an  ejector  (a)  4 

The  convenietice  which  arMe  ^m  this  method  wasi 
that  the  title  could  be  tried  toties  quoties;  whereas 
if  the  plaintiff  was  barred  in  an  assize^  he  was  put 
to  his  writ  of  rights  The  remedy  being  grossly 
abused,  applications  were  freqtaently  made  to  the  Court 
of  Chancery  (after  three  or  four  ejectments)  to  esta« 
blish  the  prevailing  title,  by  a  bill  of  peace  ;  yet  that 
court  denied  its  interposition,  because  every  termor 
may  have  an  ejectment,  and  every  new  ejectment 
supposes  a  new  demise ;  and  the  costs  were  supposed 
to  be  an  adequate  recompence  for  the  trouble  and  ex<^ 
pence  to  which  the  possessor  had  been  put  (6).  But 
where  the  suit  begins  in  Chancery  for  relief,  touching 
pretended  incumbrances  on  the  title  of  lands,  and  that 
court  has  ordered  the  defendant  to  pursue  an  eject-^ 
ment  at  Iftw;,  there,  after  one  or  two  ejectments  triedi 
and.  the  light  settled,  to  the  satisfaction  of  the  court, 
it  will  order  a  perpetual  injunction  against  the  de* 
f endant ;  because  the  suit  was  first  attached  in  that 
courts  and  neyer  began  at  law ;  and  when  such  prece*> 
deut .  incumbf ances  appear  to  be  fraudulent  and  in* 
equitable  jgytinsft  the  possessor,  it  is  within  the  powe^ 
of  the  coiitt  to  relieve  against  them. 


■■»[>■»»■     I    I  I  ■  I  I  ■!■    ■  .  I  ■■    ■■■  m» 


(a)  KeyeB  r.   Bredon,  1  Keb.         (b)  Ferrer't  case,  6  Jlep<  7* 
705.  Fairctaim^  ex  dem.  Fowler     JBarlofBath  y«  Shenbin,  10  Mod* 
^  al.  y.  ShamtUk,  3  Burr.  1297.     1, 
1  Black.  360* 

c  The 
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The  method  of  proceeding  however  against  a  casual 
ejector,  became  the  mean  of  turning  any  one  out  of 
possession ;  because  such  a  plaintiff  could  recover  hi» 
term  without  any  notice  to  the  tenant  in  possession ; 
for  in  iisjhrm  an  ejectme&t  has,  not  inaptly,  been  con- 
sidered as  a  trick  between  two  to  dispossess  a  thirds 
by  a  sham  suit  and  a  sham  judgment.    An  artifice,  aft 
before  observed,  of  such  a  description  would  be  highly 
criminal,  unless  the  court  converted  it  into  a  fair  trial 
with  the  proper  party.    The  controul  therefore  which 
the  court  had  over  the  judgment  against  the  casual 
ejector,  enabled  theon  to  impose  any  terms  upon  the 
plaintiff  which  were  just.    They  could  not  permit  men 
to  be  deprived  of  their  possessions  without  having  an 
opportunity  of  defending  them.    To  effect  which  pur- 
pose they  interposed  their  authority,  by  establishing  a 
rule,  that  no  plaintiff  should  proceed  m  ejectment 
againrt  such  a  casual  and  titular  ejector,  without  dc^- 
livering  a  declaration  to  the  tenant  in  possession,  and 
making  him.  an  ejector  and  proper  defendant,  if  he 
pleased  (a).    As  the  power  of  the  court  to  interpose 
such  a  resolution  cannot  be  doubted,  the  justice  which 
dictated  it  cannot  be  denied;  indeed  without  it  the 
court  might  have  been  ihade  instrumental  in  d^ng  an 
injury  to  a  third  person.    A  declaration  might  have 
b^en  delivered  to  a  stranger,  a  feint  defence  made ; 
verdict,  judgment,  and  execution  obtained,  without 
the  tenant  having  any  notice  of  either.    And  though 
actions  of  ejectment  were  originally  brought  against 
the  real  ejectors,  who  were  actually  in  possession,  yet 
because  any  person  who  came  upon  the  land,  anitno 


(a)  AUen  t.  Robimm,  Slyl.     v.S&amnYfe,BiUT.1294.lBlack. 
308.    Sid.  24.    Lil.  A^r.  497.     360. 


l^airdaiin,  ex  flem.  Fijwleir  ^  at. 


possidendi. 
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pos9idendif  was  equally  aii  ejectof  with  bim  who  wai 
th6  real  oiieupant,  the  action;  iA  fitrictttess  of  law, 
might  have  been  brought  against  fnm ;  but  because 
tiikf  as  has  been  said,  turned  to  the  injury  o^  the 
occupier^  the  rule  was  niade,  that  he  should  have  no-* 
iice  of  it :  the  courts,  therefore,  would  not  give  judg- 
ment in  ejectment,  unless  an  affidavit  was  made  that 
the  tenant  in  possession  had  been  previously  served 
with  a  copy  of  the  declaration. 


ancient  practice  was,  that  leases,  to  try  th^ 
title,  should  actually  be  scaled  and  delivered ;  other-* 
wis&  tiie  plaintiff  could  maintain  no  title  to  the  term. 
The  leases  were  also  to  be  sealed  on  the  land,  it 
being  maintenance  in  any  one  who  was  out  of  posses- 
sion to  Convey  to  another.  Therefore,  though  in  re^ 
lati<m  to  the  qtuckhess  of  the  remiedy,  the  assize  had 
the  advantage,  because  in  that  action  none  of  this 
prepaitktion  was  required  (for  the  writ  of  assize 
came  down  to  the  mAtes^  the  jury  was  there  warned, 
the'  csiufi^  'tried,  and  judgment  given) ;  yet  the  me- 
thod of  pMceeding  in  ejectment,  from  the  cdnvenienc6 
of  repeated  trial,  notwithstanding  the  previous  forma- 

liti«,  was  generally  preferred. 

-  • 

Hhis  the  law  stood  till  the  time  of  Chief  Justice 
RoUe,  who  invented  the  rule  now  in  use  j  which  is, 
that  if  the  defendant  appears  in  the  room  of  the  casAal 
ejector,  he  shall  enter  into  a  rute  to  confess  leasff 
entry f  and  ouster,  and  insist  upon  the  title  only.  For 
when  the  tenant  in  possession  requested  to  be  admitted 
defendant,  the  court  was  enabled  to  Subjoin  equitable 
conditions  to  its  consent ;  and  therefore  obliged  him 
to  admit  the  fiction,  and  try  the  cause  upon  its  me- 

c  2  rits. 
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fits*  The  rule  waa  *^  wisely  established  for  attain^* 
^'  ing  justice  with  ease^  certainty ,  and  dispatch  ;**  be-' 
cause,  when  the  plaintiff  had  made  his  lease  upon  the 
land,  any  third  person  who  came  thereon,  animo  pos^ 
sidendif  was  in  strictness  of  law  an  ejector :  when  any 
other  ejector^  therefore,  was  placed  in  his  steady  it 
was  but  reasonable  that  the  court  should  impose  terms 
upon  him ;  namely,  that  he  should  not  «tand  on  the 
proof  of  the  demise^  the  actual  entry 9  or  the  ouster ; 
which  were  no  other  than  mere  forms,  to  bring  the 
title  in  question ;' and  it  was  not  fit  that  the  plointiC 
should  be  nonsuited  for  want  of  proving  the  formal 
Remise  set  forth  in  the  declaration,  when  the  casual 
ejector  might  have  let  judgment  pass  by  default.  In 
truth,  the  meaning  of  confessing  ItasCf  entry  9  and 
ouster^  is  to  bring  the  matter  to  the  mere  question 
of  the  plaintiff  *s  possessory  title :  and  as  the  obvious 
end  of  the  rule  is  to  '*  do  justiccr^  the  court  is  astute, 
to  see  that  end  substantially  attained  (a)  :  though 
previous  to  stat.  11  Geo.  2.  c.  19*  it  would  not  compel 
the  tenant  to  defend^  notwithstanding  his  landlord  had 
offered  to  indemnify  him :  but  under  particular  cir-* 
cumstances,  as  between  joint-tenants,  tenants  in  com*^ 
mon,  and  coparceners,  or  persons  holding  under  them, 
the  confession  of  ouster  is  sometimes^  dispensed  with^ 
on  special  application  ta  the  court  for  that  purpose. 


(fl)  Atten  V.  RobiMMon,  8tyh  1  Black.  300.  Rex  v.  PhiO^ 
968.  Sid.  24.  FairclaiM^  ex  dem.  Burr.  301.  Oates,  ex  dem.  f%- 
Fawkr  r.  ShamtUk,  Bm^  1204.    fM  y.  Sryden  ^  ah  Burr.  1896^ 
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II.  For  whom^  and  in  what  cases,  an  ejectment  lies; 

and  of  the  right  of  entry. 

Though  it  be  true  that  the  action  of  ejectment  has 
,been  long  considered  with  the  greatest  liberality,  and 
with  the  utmost  latitude,  ^*  so  as  to  answer  in  the  best 
**  manner  every  end  of  justice  and  convenience,'*  yet 
there  is  one  principle  which  must  nniformly  be  at- 
tendjed  to ;  namely,  that  ^'  the  plaintiff  cannot  recover 
"  but  upon  the  strength  of  his  own  title,**  and  can- 
hot,  of  course,  found  his  claim  .upon  the  weakness  of 
the  defendant's.  For  possession  gives  the  defendant  a 
right  ag^ainst  every  man  who  cannot  shew  a  legal  title : 
the  party  therefore  who  would  change  the  possession, 
jxmsifrst  establish  a  legal  title  to  it  (d). 

In  short,  tbe  plaintiff  must  recover  on  a  legal  title: 
a  principle  which  has  received  additional  authority 
from  the  determination  of  the  case  of  Hodsden  v. 
Staple  (b).  In  that  case  the  declaration  consisted  of 
three  counts,  on  three  different  demises.  On  the  trial 
a  special  verdict  was  found,  stating  (among  other  facts), 
that  on  23d  August,  1768,  Richard  Staple f  deceased, 
was  seised  of  the  premises'in  tail  general,  subject  to  a 
term  of  ninety-nine  years,  outstanding  in  A.  Culver^ 
in  trust  for  securing  four  several  life-annuities  to  Sarah 
Dm>,  Joseph  Coxe^  Mary  Curwen,  and  Mary  Day; 
which  term  was  determinable  on  the  death  of  the  sur- 


(a)  The  Queenr.  The  Corpora-  (b)  2  T.  K,  684.  See  also  Good- 

tion  of  Buckingham,    10  Mod.  Htlefd.Jonesv,  Jones,  7  T.R\  47, 

177.  iloe,txde^.UaldaneSfal.  JDoe,  d.  J}a  Co$ia  y.   Wharton, 

V.  Harvey,  Burr.  '2487.    Roe^  d.  8  T.  R.  2. 
draw  T.  Baldwere,  8  T.  R.  110. 

vivor 
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vivor  of  the  annuitants,  and,  subject  to  the  annuities, 
was  limited,  in  trust,  to  attend  the  inheritance ;  the  re- 
version being  vested  in  Catherine  Culver,  who  after- 
wards married  James  Hibbins,  and  on  7th  April,  1759, 
died,  without  issue,  in  the  life-time  of  her  husband  and 
of  the  said  Richard  Staple,  leaving  Mary  Brazier 
(who  afterwards  died  in  the  life-time  of  Richard 
Staple)  and  Richard  Hodsden,  the  lessor  of  the  plain-* 
tiff,  her  co-heirs.  On  the  9th  of  October,  1768,  Richard 
Staple  died  without  issue,  leaving  only  one  of  the  an-* 
nmt^xxi^f  Sarah  i?me,,survivi^g  him.  Qn  his  death 
James  Hibbins  entered,  claiming  the  premises  under 
an  agreement  and  will  of  his  wife,  subject  to  the  an- 
nuity to  Sarah  Dixie*  On  the  7th  of  October,  1777, 
James  Hibbins  died,  having  devised  the  premises  to 
James  Lloyd.  Afl;er  his  death  Lloyd  entered,  claiming 
title,  subject  to  the  annuity.  On  the  14th  of  Novem- 
ber, 1786,  Sarah  Dixie  died,  and  the  term  of  ninety- 
nine  years  determined.  Richard,  Staple,  James  Hib- 
£m^,.and  James  Lloyd,  regularly  paid  the  annuity;  and 
the  trust  of  the  term  was  satisfied  avt  the  time  of  the 
death  of  Sarah  Dixie.  The  special  verdict  then  stated^ 
that  Richard  Hodsden,  after  the  death  of  Richard 
Staple,  to  wit,  on  the  9th  of  October,  1768,  as  heir  of 
Catherine  Culver,  claiming  title  to  the  premises,  sub- 
ject to  the  annuity  payable  to  Sarah  Dixie,  entered 
and  ejected  James  Hibbins,  aud  was  seised  of  the  pre- 
mises ;  and  being  so  seised,  demised,  to  the  plaintiff 
as  mentioned  in  the  first  count ;  by  virtue  whereof  the 
plaintiff  entered,  and  was  possessed,  till  the  defendant, 
as  servant  oi  James  Hibbins,  ejected  him.  That  the 
said  Richard  Hodsden,  after  the  deaths  of  Staple  m^ 
Hibbins,  to  wit,  on  the  5th  of  November,  1777,  mention^f 
ed  in  the  second  count,  entered  and  ejected  Zfloyd,  waf 

seised 
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seised  subject  to  the  annuity ,  and  demised  to  the  plain- 
tiff, who  entered,  and  was  possessed  till  the  defendfi^nt, 
as  servant  of  Lloyd f  ejected  him.  That  Hodidtn^  after 
the  death  of  Staple  and  Hibbimf  and  after  the  deter- 
mination of  the  trust  term,  to  wit,  on  the  12th  of  No<* 
Tember,  1787,  entered  and  ejected  Lloyds  was  seised  and 
demised  to  the  plaintiff,  who  entered  and  was  possessed^ 
till  the  defendant,  as  servant  to  Lloydj.  ejected  him. 

Though  the  plaintiff  was  legally  entitled  to  recover, 
yet  a  material  question  arose,  namely,  on  which  of  the 
counts  judgment  should  be  given  in  his  favour.     It 
became  important  therefore  to  attend  to  the  different 
dates  of  the  demises,  as  stated  in  the  different  counts 
of  the  declaration.    The  first  demise  was  laid  On  th^ 
10th  of  October,  1768,  being  the  day  after  th^  death 
of  Richard  Staple^  the  tenant  in  tail ;  upon  whose 
death  the  reversion  which  had  been  verted  in  Mrs. 
Culver  the  testatrix,  vested  in  possession,  subject  to 
the  remaining  annuity  to  Mrs.  Dixie.    The  second 
was  on  the  16th  November,  1777,  a  short  time  after 
the  death  of  Hibbins,  adapted  to  the  title  of  the  lessor 
of  the  plaintiff,  in  case  Jff.  should  be  thought  entitled 
to  an  estate  for  life,  and  the  term  for  securing  the  an- 
nuities hot  to  be  deemed'  a  bar.     The  third  was  on  12th 
November,  1787,  subsequent  to  the  death  of  Ae  last 
annuitant,  and  the  determination  of  the  term.— «Lord 
Kenyon,  as  to  this  question,  said— We  must  Temember 
that  we  are  in  a  court  of  law.     I  extremely  approve 
of  what  was  said  by  Lord  Mansfield  in  the  cgise  of 
Lade  v.  Holford(a)f  that  he  would  not  suffer  a  plaintiff 
in  ejectment  to  be  nonsuited,  by  a  term  outstanding 


(a)  Burr.  1416.    2  Black.  428.    Bull.  Ki.  Pri.  110. 
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ia  his  own  trustee ;  or  a  satisfied  term  set  up  by  a 
mortgagor  against  a  mortgagee,  but  would  direct  the 
jury  to  presume  a  surrender :  and  when  a  surrender  is 
presumed,  there  is  ah  end  of  the  legal  title  created  by 
the  term.  But  here  the  facts  of  the  case  preclude  any . 
such  presmnption.  There  was  an  existing  term  at  the 
several  times  of  the  two  first  demises  laid  in  this  de*^ 
iclaration,  and  a  considerable  benefit  was  to  be  derived 
out  of  it.  The  last  annuitant  did  not  die  till  after  the 
time  of  the  second  demise ;  therefore  there  is  no  rea« 
son  to  presume  that  the  trustees  had  surrendered ;  and 
they  would  have  been  personally  liable  if  they  had* 
Supposing  two  ejectments  had  been  brought  at  the 
same  time,  before  the  death  of  the  last  annuitant^  the 
one  by  the  trustees  of  the  term,  and  the  other  by  the 
present  lessor  of  the  plaintiff;  the  judg^  could  not 
have  directed  the  jury  to  find  fpr  both ;  but  the  trus-r 
tees  must  have  recovered,  for  they  would  have  shewa 
a  legal  title.  The  jurisdiction  of  this  court,  in  ejectr 
pient,  is  confined  to  legal  titles,  taking  care  that 
they  do  not  intrude  on  the  rules  of  law,  nor  discuss 
equitable  titles.  |n  real  actions  there  is  no  doubt  but 
that  th^  party  must  state  a  legal  title  on  the  record ; 
then  it  would  be  absurd  that,  respecting^  the  manor  of 
Dale,  Qn  a  special  verdict  injormedon,  the  decisioa 
must  nece3sarily  be  given  according  to  the  strict  legal 
title ;  and  that  respecting  the  manor  of  Sale,  oi)  a 
j^pecial  verdict  in  ejectment,  there  must  be  a  contrary 
judgment.  In  this  case  it  is  imposi^ible  to  suppose 
there  iijras  a  surrender  of  the  tern|,  or  that  it  was  satisr 
fied,  because  the  verdict  finds  the  cpntrary  fact.  There- 
fore the  Court,  (dissentiente  Bultcr^  Justice,)  was.  of 
opinion  that  judgement  s)iould  be  given  only  on  the 
last  count  in  the  declaration,  after  thp  d.eatii  of  the 
last  annuitant. 

So 
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'  '  So  the  trustee  of  a  term,  for  the  benefit  of  creditors, 
«iot  having  notice  of  an  agreement  for  a  lease  made 
previous  to  the  grant  of  the  tenn,  has  been  penmtted 
to  maintain  an  ejectment  against  the  tenant  in  posses- 
aion,  under  the  -agreement.  This  seems  to  have  been 
determined  in  Estxvick  v.  IVay  (a)^  on  the  ground  that 
the  title  of  the  tenant,  being  only  a  doubtful  equity, 
could  not  be  set  up  against  the  legal  title  of  the  tru9^ 
lee, 

60  in  the  case  of  Ebtrall  v.  Lwve  (b),  it  seems  to 
liave  been  determined,  that  if  an  equitable  tenant 
in  tail  grant  a  lease  for  a  long  term,  under  suspi-r 
cious  circumstances,  it  will  not  prevent  trustees^ 
in  whom  the  legal  estate  is  vested,  from  recovering 
In  ejectment  against  the  lessee.  And  in  conformity 
with  the  principle  laid  down,  the  tenant  against  whom 
his  landlord  had  brought  an  ejectment,  was  deemed 
competent  to  shew  that  the  title  of  the  latter  had  ex- 
pired; consequently,  that  he  had  no  legal  right  to 
tmm  him  out  of  possession  (c).  And  where  the  lessor 
of  the  plaintiff  claimed  under  an  elegit,  subsequent  to 
a  lease  granted  to  the  tenant  in  possession,  he  could 
not  recover  though  he  gave  the  tenant  notice  that  he 
did  not  mean  to  disturb  his  possession,  only  wishing 
to  get  into  the  receipt  of  the  rents  and  profits  of  the 
estate  {d)^ 

By  the  modem  practice  the  defendant  is  obliged, 
by  rule  of  court,  to  confess  lease,  entry,  and  ouster, 
yet  that  rule  was  only  designed  to  expedite  the  trial 

^^— ^■»'^—        ■!  r..»ii«»  11  ■■■■  ■■»  ■!!■  ■■■■  ■  »■ 

(«)  1  T.  R.  736.  (rf)  Doe,  d.  Da  Couia  v.  Mhar^ 

\b)  1  Hen.  Black.  447.  ton,  8  T.  R.  2. 

(c)  Sybum  V.  Slade,  4  T.  R. 

of 


»         FOB  WHOM.  &c;  AN  EJECTBiENT  UESt       . 

of  the  plaintiff's  right,  and  not  to  give  him  a  right 
which  he  had  not  before.     Hence,  in  some  casis,  it 
must  appear  that  the  plaintiff  had  actually  the  poi;^ 
session,  and  was  ousted  thereof  by  the  defendant ;  fot 
the  ejectment  is  an  action  of  trespass  in  its  nature, 
and  is  said  to  have  been  committed  vi  et  armis ;  if 
must  therefore  be  done  to  the  person  himself  com- 
plaining,  and  not  to  another  who  had  the  plaintiff's 
possesfidon,  though  his  title  may  be  affected  by  the 
ouster.    For  it  would  be  absurd  to  state  that  the  de» 
fendant,  vi  et  armis,  ejected  the  plaintiff,  when  it  ap- 
pears, by  his  own  shewing,  that  he  had  not  the  actual 
possession,  but  that  it  was,  at  the  time  of  the  ouster, 
in  another.    Therefore,  if  A.  llessee  for  years,  make  at 
lease  to -JS.  at  will,  and  B.  is  ejected,  A.  cannot  sustain 
this  acticm  upon  that  ouster ;  because,  though  the  pos* 
session  o(B.  was,  in  /atv,  the  possession  of  A.  yet  the 
trespass,  w  et  armis,  which  is  complained  of,  must  be 
against  the  actual  possession ;  which  was  in  JB.     But 
it-seems  in  this  case,  that  B.  (though  only  tenant  at 
will)  may  make  a  lease  to  punish  the  trespass  and 
ejectment ;  otherwise  there  would  be  an  injury  done, 
^  and  no  one  competent  to  redress  it  (a). 

If  A.  be  lessee  for  yeurs,  remainder  to  B.  for  years ; 
A^  is  ejected,  and  then  his  term  expires.  B.  shall 
not  have  an  ejectment  on  the  ouster  of  A.  because  the 
possession  was  not  actually  in  him,  and  he  cannot  com* 
plain  of  a  trespass  done  to  another  (b). 

So  if  the  heir  bring  an  ejectment,  and,  pending 

,  the  suit,  his  ancestor  dies,  yet  he  shall  not  recover : 

a  plaintiff  must  recover  according  to  the  right  which 

(a)  Stme  v.  Grubham,  1  Roll  3.        (b)  Ibid. 

he 
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fa^  hmd  at  the  time  of  the  action  brought  i  aad^  during 
the  life  of  the  ancestor,  the  onrter  was^  done  to  him 
only,  who  alone  was  competent  to  commence  the  ac^ 
tion.  One  maii  cannot  be  permitted  to  sue  for  aift 
injury  doae  to  another.  So  the  plaintiff  camuoi  ve^ 
cover  against  his  own  covenant :  and  a  licence  to  is-t 
habit  amounts  to  a  lease  (a).  But  in  general  casesg 
the  question  only  is,  whether  or  not  the  lessor  of  the 
plaintiff  be  legally  intitled  to  or  clothed' with  the  right 
of.  the  possession;  not  whether  he  have  actually  had 
th^.  possession,  and  been  ousted  by:  the  defendant »  For 
to  use  the  wordaof  Lilly  {b)f  **  an  ejectment  or  an  out* 
^'  ter  is  either  an  actual  ejectment,  as  when  the  lessor 
^<  is  actually  put  out  of  .the  land  let  unto  him;  or  elsa 
<<  it  is  an  ejectment  by  implication  of  law,  viz.  where 
^*  such  an  act  is  dc^ne  by  one  which  doth  amount  to  an 
^*  ejectment,  although  he  do  not  really  enter  upon  the 
^'  land  lett  and  oust  the  lessor." 

Where  a  notice  to  quit,  given  by  a  rector  to  the  te- 
nant oi  his  glebe  land,  expired  on  the  25th  of  Decern* 
ber,  and,  on  the  17th  of  January  foUowiug,  aseques-i 
tration  was  read  in  the  church,  and  the  rector  after- 
wards,.  by  order  of  the  sequestrator,  received  from 
the  tenant,  who  held  over,  a  weekly  allowance,  which 
]t|e  described  in  a  receipt^. as  issuing  out  of  the  tithe 
and  glebe;  it  was.  held,  that  the  rector  might  still 
maintain  an  ejectment,  laying  the  demise  on  the  1st 
of  January,  as  between  the  2dth  of  December  and  the 
17th  of  January  the  tenant  was  a  trespasser  (c). 

'  '  *  mm^im^^i  nil   11  ■  I,     I  ■  .1        I  I  ■  ■!   11  It  111   Pi—— 

(a)  Wedgwoody. Bailey, Hnym.         (b)  1  Lil.  Abr.  673  D. 
4ea.    Tajfkr,  d.  Atkim  r.  Morde         (c)  Doe,  d.  Morgan^  clerk,  f. 
and  another.  Burr.  119.  Right,     Bhch,  3  Camp.  447. 
d.  Green  v.  Proctor,  Burr.  2206. 
JOaU  V.  Seabrighi,  I  MmJL  14. 

In 
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In  construing  agreements  which  affect  the  right  of 
possession,  the  court  takes  the  whole  case  into  consi- 
deration J  and,  if  possible,  so  expound  the  contract, 
as  to  give  effect  to  the  intention  of  the  parties ;  for  in- 
tention alone,  in  the  construction  of  a  demise,  should 
determine  who  is  legally  intitled  to  the  possession  (a). 
In  the  case  of  Fry  v.  Philips  (i),  one  Jones  granted 
a  lease  for  ninety-nine  years,  if  three  persons  should 
80  long  live.  The  executrix  of  the  grantee  assigned 
to  one  Penintofif  by  indorsement  on  the  lease,  in  these 
words :  *'  I  assign  all  my  title,  &c.  to  Mr.  TliOtnas 
*'  Peninton^  for  six  guinea*:'*  which  writing  was  nei- 
ther sealed,  delivered,  nor  stamped.  Peninton  enter- 
ed, and,,  exactly  in  the  same  manner,  assigned  to  one 
Fry  J  who  entered  and  was  possessed;  but  in  1756  gave 
up  the  possession.  The  executrix  of  the  grantee  was 
then  dead.  Her  executor  had  ntoer  entered^  or  done 
any  act  of  ownership;  but  in  1770  he  regularly  as- 
signed to  Fry ;  at  that  time^  however.  Philips  was  in 
possession,  under  a  g^ant  from  Jones j  madehy  him  on 
JPry,  giving  up  the  possession*  The  question  for  the 
opinion  of  the  court  was,  "  whether  any  thing  passed  to 
"  Fry  by  the  last  assignment  made  to  him  by  the  exe- 
^*  cutor  of  the  executrix  of  the  grantee  j  which  exe- 
"  cutor  himself  neoer  was  in  possession  V^  which 
question  the  court  did  not  determine ;  because,  upon 
^he  whole  of  the  case.  Fry  had  a  right.  Lord  Mans- 
jfield  told  the  counsel,  that  a  point  had  occurred  to  the 
court  which  had  not  been  mentioned  in  the  argument. 
If  the  indorsement  by  the  executrix  carried  a  legal 
interest  in  the  term,  to  Peninton^  from  Elizabeth 
French f  and  Peninton^s  indorsement  to  Fry  had  a  like 

~^ ; -  I  -      -      um  11111  n        M ^ _— ^,^— ^m^ 

«  ■ 

(a)  3  B^c.  Abr.  419.  (b)-^  Burr.  282. 

effect| 
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effect^  thea  Fry  had  the  whole  lease  in  him.  And  by 
the  statute  of  Frauds^  29  Car.  2,  c.  3,  8«  3.  it  may  be 
assigned  by  a  noU  in  writing.  And  such  a  note  in 
writing  need  not  be  either  sealed^  delivered^  or 
stamped,  as  a  deed  must.  And  his  Lordship  mentioned 
a  case  in  the  Common  Pleas,  Trinity  Term  17^5^  be- 
tween Farmer  v.  Rogers  (a),  in  which  it  was  resolved, 
that  by  the  statute,  of  Frauds  and  Perjuries,  a  leas^ 
for  any  term  of  years  may  be  created  by  writing 
''  without  deedf  and  that  the  same  may  be  surrendered 
by  deedj^  or  note  in  writing.  And  the  court  held, 
there  was  no  occasion  for  any  stamp*duty  upon  the 
note  or  indorsement,  it  not  being  a  deed  */*  So  in 
the  present  case,  the  legal  interest  in  this  term  might 
be  assigned  by  a  note  in  writing. 

Mr.  Justice  Aston  was  of  the  same  opinion.  Eli^^ 
zabeth  French^  by  writing  under  hand,  indorsed  on 
the  back  of  the  indenture,  assigned  to  Peninton.  This 
writing  was  neither  sealed,  delivered,  nor  stamped. 
Feninion  entered,  and  then  assigned  in  the  siune  man- 
ner to  Fry.  The  executor  of  Elizabeth  French  had 
nothing  to  convey. 

Lord  Mansfield.— -The  court  must  take  the  whole 
of  what  is  stated  in  the  case :  and  upon  the  whole  of 
the  case  the  plaintiff  has  a  right. 

In  Baxter  v.  Browne  (b)  the  plaintiff  had  a  verdict, 

-       -    ■  ■    ■  I  I    f  I         I     ■..-II—        ' —  '  ~"" 

*  But  qu.  if  it  should  not  now  be  stamped  under  23  6eo^  3«  c.  dS. 

(a)  2  Wils.  20  and  49.  S.  P.  WruUey,  d.    Yea  v.  Bucknell, 

(&)  2  Black.  973.     See  also  Cowp.  473.    Doe,  d.  Jachon  v. 

Farmer,  d.  Earl  v.  Rogers,  2  Wfls.  AsMmmer,  Assignee,  &c.  6  T.  B. 

26,     Villen  y.  Hanky,  ih.  4».  ie3, 

subject 
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ffibject  to  thb  folloiving^  case  r*--On  the  2dth  Novem- 
ber, 1760,  Jahn  Abrahall  and  P.  £/dy^  entered  int6 
an  a^^n^nt  (stamped  with  a  two  i^iilings  and  six- 
penny stamp)  with  the  defendant  BrownCj  wherety 
they  agreed,  <'  with  all  cbnvenient  speed,  to  grant 
**  a.lease  to  him  of,  and  they  did  thereby  set  and  let 
"  to  him,'*  the  premises  in  question;  to  hold   for 
twenty-one  years,  at  the  rent  of  ^290  per  ann.  pay- 
able half-^yearly  "  to  tfie  lessors :"  the  lease  to  contain 
the  usual  corenants,  and  certain  special  ones,  in  one 
of  which  the  words  "  this  demise^^  occurred.    The 
ifefendant  entered  in  pursuance  of  the  agreement,  and 
paid  rent  up  to  1st  March,  1774*    For  the  plaintiff  it 
wad  tilled,  that  this*  was  only  an  ea^ecutory  contract 
in  the  intent  of  the  parties;  and  if  such  intent  appears, 
then,  though  proper  leasing  words  be  made  use  of, 
yet  the  law  will  rather  do  violence  to  the  words  than 
%a  the  intent;  and  3  New  Abr.  tit.  Leases,  421.  Noy. 
128.   3  Burr.  1556.  were  cited.    For  the  defendant 
-were  cited,  Cro.  Eliz.  486. 1  Rol.  Abr.  847.  Moor.  45^. 
Noy;  57.  where  a  coyenant  that  A^  doth  let 9  and  thdt 
&  hBBe  shall  be  made  accordingly,  was  held  to  be  a 
good  lease  immediately.    What  follows  is' only  for 
further  assurance.    Cro.  Eliz.  33.  Hob.  34.  Dali8on,7. 
And  here  it  was  manifestly  the  intent  of  the  parties 
to  make  a  present  lease.    The  court  held,  that  thisr 
was  a  good  lease  m  pr^^e^^j,  with  an  agreement  to 
execute  a  more  formal  and  perfect  lease  in  futuro. 
The  op€frative  words  {let  and  set^  are  in  the  present 
tense.    A  reference  is  also  made  to  "  this  demise.^* 
There  have  been  fourteen  years  uninterrupted  occu- 
pation under  this  instrument,  and  five  or  six  of  tlvem 
since  the  title  of  the  lessor  of  the  plaintiff  accrued. 
He  has  accepted  rent,  and  thereby  given  the  defend- 
•  ant 


ft...x.v. 
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Wt  every  reasonable  hope  of  abquiescence.  Under 
such  circumstances,  if  the  words  of  the  lease  can  im- 
port an  immediate  legal  demise,  the  court  will  sup- 
port it,  as  such ;  and  that  it  will  is  evident  from  the 
cases  cited.-^udgment  for  the  defendant. 


In  Estwick  v.  Way  (a),  the  court  governed  itself  by 
the  same  principle,  in  determining  one  point  in  that 
case ;  but  as  it  Am  apparently  decided  another,  namely, 
that  the  trustee  of  a  term  for  the  benefit  of  creditors  (not 
having  notice  of  an  agreement  for  a  lease  made  pre-' 
vious  to  the  grant  of  the  term)  may  mhintain  an  eject- 
ment, against  the  tenant  in  possession  i^der  the  agree- 
ment, I  have  stated  the  decision  at  lengtib  AshhurstfS* 
delivered  the  opinion  of  the  comrt  as  follows  >«»Thi« 
was  an  ejectment  brot^ht  by  the  lessor  of  the  plain- 
tiff, claiming  under  a  demise  made  by  Lord  Abingdon 
to  him,  by  deed  dated  in  1784,  where  the  trust  of  the 
term  was  for  the  benefit  of  creditors.    The  defendant 
claimed  under  a  leasey  as  it  was  opened  by  the  de- 
fmdamts  conosel,  daded  1779,  priov,  in  point  of  time, 
to  the  demise  to  the  lessw  of  ihe  plaintiff.    The  agree- 
ment, when  prcNhieed  in  evidence,  appeared  to  be  on 
paper,  unstamped,  ajid  not  under  seal,    it  imported 
to  be  articles  of  agreement  between  Lord  Abingdon 
and  the  defendant's  father,  by  which  the  former,  in 
censi^ratien  of  a  sum  of  aaoney  to  be  paid  by  IVay^ 
sold  him  tiie  goodft  in  his  bouse  at  Rycot.    The  sub- 
sequent part  of  the  agreement  was  as  follows :— *^^  And 
fmrther  the  said  Earl  of  Abingdon  doth  hereby  agree 
to  let,  and  the  said  Richard  JVay  agrees  to  rent  and 
^  take,  for  the  tenn  of  seven,  fourteen,  or  twenty-one 


(fl)  1  T.  R.  735. 

"  years, 
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^^  years,  in  case  the  said  Earl  shall  so  long  lire,  at  and 
•^  for  the  rent  of  jg  1,400  a  year,  to  be  paid  half-yearly 
'^  (the  said  Earl  to  pay  or  allow  all  manner  of  tithes 
^^  and  taxes,  both  ordinary  and  extraordinary),  all  his 
'^  estate,  &c*  at  Ryc^ot.     It  is  agreed,  the  said  Richard 
'^  fFatf  shall  enter  npon  all  the  said  premises  immedi^ 
*^  ateljff  but  not  commence  payment  of  rent  until 
f^  Lady^'day  next*    It  is  further  agreed/  that  leases 
'^  with  the  usual  covenants  shall  be  made  and  executed 
^^  by  the  parties  on  or  before  Michaelmas  next/'*''-«-On 
the  production  of  thi3,  it  ^a«  contended,  that  this  be- 
ing  produced  as  a  lease,  and  not  being  stamped,  i^ 
could  not  be  read  in  evidence ;  and  the  judge  being 
iif  that  opinion,  the  cause  was  not  further  gone  into, 
and  the  plaintiff"  had  a  verdict.    A  motion  has  been 
made  for  a  new  trial,  on  the  ground,  that  this  in  fact 
was  not  a  lease  (though  so  opened  by  the  defendant'^ 
Goun&fel),  but  only  an  agreement.     On  the  part  of  th^ 
plaintiff  it  was  contended,  that  this  is  a  lease,  being 
by  words  depntsenti ;  or,  taking  it  not  to  be  a  lease, 
but  only  an  agreement  for  a  lease,  then  it  gave  the 
defendant  only  an  equitable  title,  which  cannot  be  set 
up  in  a  court  of  law  against  the  plaintiff,  who  has  a 
legal  title :  so  that  either  way  the  verdict  was  right* 
On  the  part  of  the  defendant  it  was  contended,  that 
though  in  common  parlance  this  may  be  termed  a 
lease,  it  is  in  law  only  evidence  of  a  parol  demise,  not 
being  under  seal ;  and  that  being  only  matter  of  evi- 
dence, need  not  be  stamped.     And  as  to  the  other  ob- 
jection, they  answer,  that  the  defendant's  agreement 
is  prior  to  the  demise  to  the  plaintiff,  and  that  they 
could  have  proved  that  the  plaintiff,  at  the  time  of  the 
defendant's  title,  knew  of  the  demise  to  him ;  and  that 
the  conveyance  to  hijn  being  a  voluntary  conveyance, 

he 
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he  stands  in  the  place  of  Lord  Ahingdouy  and  must  be 
considered  as  a  trustee  for  the  defendant;  and  the 
court  will  not  permit  him  to  bring  an  ejectment  against 
his  cestui  que  trust.  As  to  the  question,  whether  this 
is  or  is  not  a  lease?  we  are  all  of  opinion^  that  this 
is  not  a  lease.  The  case  in  Noy.  128,  of  Sturgeon  v. 
PayntcTy  is  in  point.  In  the  present  case  there  is  also 
an  express  stipulation  that  leases  should  be  drawn  be- 
fore Michaelmas ;  therefore  it  plainly  was  not  the  in- 
tention of  the  parties  that  such  agreement  should 
operate  as  a  lease^  but  only  that  it  should  give  the 
defendant  a  right  to  the  immediate  possession,  till  a 
lease  could  be  drawn.  Hietd  it  been  a  lease,  (and  as 
such  it  was  offered  in  evidence,)  we  think  the  determi- 
nation was  right,  that  it  ought  to  be  stamped ;  for  as 
to  the  argfument,  that  the  word  lease  is  inserted  in  the 
stamp  act  amongst  other  instruments  which  are  all 
specialties,  and  therefore  that  it  shall  not  be  intended 
that  the  legislature  meant  to  include  leases  not  by  deed, 
we  do  not  think  any  such  intention  can  be  inferred. 
The  only  object  of  the  legislature  was  to  raise  a  re- 
venue from  certain  things  enumerated:  there  is  no 
reason  why  one  of  the  things  should  be  charged  rather 
than  another :  it  is  a  matter  of  mere  positive  institu- 
tion ;  and  as  it  falls  within  the  words,  there  is  nothing 
in  the  nature  of  the  thing  to  take  it  out  of  them.  But 
if  we  thought  that  this  had  been  a  surprize  upon  the 
defendant,  and  that  by  granting  a  new  trial  we  could 
enable  him  to  make  use  of  this  paper  as  an  equitable 
agreement,  and  to  set  it  up  as  a  valid  objection  to  pre- 
clude the  plaintiff  from'  bringing  his  ejectment,  we 
perhaps  should  not  refuse  it.  The  ground  on  which 
the  defendant  rests  his  title  is  this :— It  is  said,  that  the 

B  lessor 
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lessor  of  the  plaintiff  only  represents  Lord  Abing* 
don  it  being  a  Toluntary  conveyance,  and  is  to  be 
considered  as  trustee  for  the  defendant,  and  as  such 
shall  not  bring  an  ejectment  against  his  own  cestui 
que  trust, ,  If  we  were  to  decide  that^  it  would  be 
going  a  great  deal  farther  than  has  ever  yet  been  done. 
The  only  cases  where  this  principle  has  been  adopted^ 
are  where  the  lessor  pf  the  plaintiff  has  been  clearly 
and  unequivocally  a  trustee  for  the  defendant,  and  it 
would  have  been  of  course  for  the  Court  of  Chwcery 
to  have  decreed  a  conveyance  to  him.  It  is  not  ne« 
cessary  for  us  to  say  what  a  Court  of  Chancery  might 
do  in  the  present  case ;  but  thus  much  we  may  say, 
that  it  is  not  a  mere  voluntary  conveyance  to  the  lessor 
of  the  plaintiff.  It  is  made  to  him,  as  a  trustee,  for 
the  benefit  of  creditors;  and  it  is  the  same  as  if  a 
mortgage  had  been  made  to  any  individual  creditor, 
and  he  had  brought  the  ejectment.  In  that  case  it 
niight  pierhaps  be  contended,  that  as  each  party  had 
an  equitable  claim  on  Lord  Abingdon^  whoever -first 
got  the  l^al  title  to  the  estate,  ought  not  to  be  divest- 
ed of  it  by  a  court  of  equity.  But  we  do  not  mean 
to  give  any  opinion  as  to  this :  it  is  enough  for  us  to 
say,  that  this  being,  at  least,  a  doubtful  equity,  which 
t}>e  defendant  sets  up  against  ^  legal  title,  this  court, 
or  a  judge  at  nisi  priusj  would  not,  and  ought  not  to 
interpose ;  and  therefore  it  would  be  nugatory  to  send 
it  down  to  a  new  trial.-^Rujio  discharged. 

But  in  the  case  of  a  copyhold^  where  the  instrameni 
contained  terms  of  an  immediate  demise,  subject  to  a 
licence  for  that  purpose  from  the  lord,  it  was  deemed 
an  executory  agreement  only,  and  not  a  lease,  and  that 

within 
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witlim  tile  intention  of  the  parties.  Sach  VM  the 
esse  of  CooTtf  y.  Clare  (a).  In  that  caae  the  lessor  of 
the  plaintiff  proTed  paynent  of  rent  by  %he  defendant, 
and  notice  to  quit,  and  there  rested  his  case.  The 
defendant  proAiced  a  paper-writing,  written  npon  an 
agreement  stamp,  under  the  hand  and  seal  of  T»  Tiddf 
of  whom  the  lessor  of  the  plaintiff  purchased,  dated 
4A  October,  17«6,  and  made  between  Thomas  Tidd 
and  Thomas  Ctarej  reciting,  that  Mary  Statham^  wi* 
dew,  was  seised  of,  8cc.  [describing  the  premises,  which 
were  copyhold]  for  her  life ;  and  that  Tidd  had  agreed 
Willi  Clarcj  that  in  case  he  should  be  seised  of  the  prC'^ 
mises  on  the  death  of  Mary  St  at  ham,  he  would  imme* 
diately,  on  her  death,  demise  and  let  them  to  Clarei 
on  the  tenns  Mid  conditions  m^itioned :  *'  liow,  there- 
'<  fore  the  said  Udd  doth  hereby  agree  to  demise  and 
^  let  unto  the  said  Clare  all,  &c.  and  all  such  c<^y- 
^  hold  premises  as  he  shall  or  may  be  entitled  to  on 
the  death  of  the  said  Mary  Statham,  to  hold  from 
and  immediately  after  the  death  of  Mart  Sta- 
^  THAM,  for  the  term  of  twenty-^ne  years,  at  the 
**  yeariy  rent*  of  j6:i2.  12s.  And  the  said  Tidd  doth 
^  hereby  promke  and  agree  to  uid  with  the  said 
^  Clare,  diat  he  the  said  Tidd,  on  the  death  of  the 
^  said  Mary  Statham,  and  on  his  becoming  entitled 
^^  to  the  said  praaooses,  shall  and  will  procure  a  licence 
^*  to  let  the  said  premises,  S^c/* 

Lord  Kenton  was  of  opinion,  at  the  trial,  that  the 
instrument  amounted  to  a  lease,  there  being  words  of 
preseirt  demise  contained  therein,  and  therefore  non- 
fttited  1^  pla:intiff. 


44 
it 


(«)  2  T.  B«p.  789. 

d2  On 


M  POR  WHOif,  Ac.  AN  EJECTMENT  LIES; 

On  the  motioa  for  a  new  trials  it  was  contended^ 
that  the  writing  was  only  an  agreement  for  a  lease, 
not  a  lease  itself,  and  consequently  no  legal  bar  to  the 
ejectment.     The  case  of  Estwick  v.  Way  (a)  was  cited 
and  relied  on ;  and  that  the  intention  was  executory, 
was,  among  other  circumstances,  manifest  from  the 
stainp  being  only  such  as  was  required  for  agreements, 
which  was  not  proper  for  a  lease.     For  the  defendant 
it  was  insisted,  that,  from  authorities,  ancient  as  well 
as  modem,  the  objection  was  warranted;  that  the  in- 
strument was  a  lease,  and  not  merely  an  agreement ; 
that  it  was  a  present  demise,  though  possession  was 
to  take  place  at  a  future  time.     In  support  of  the  po- 
sition, the  case  of  Barrier  v.  Brown  wss  cited  (b);  also 
Hob.  34.   W.  Jo.  231.    Cro.  Car.  207.    1  Rol.  Abr. 
847.  X.  1.    Cro.  El.  33.    Moor,  31.    Dy.  125,  pi.  44. 
2  Mod.  79.    And  allowing  it  to  be  only  an  i^eement 
under  which  the  defendant  had  actually  taken  posses- 
sion, according  to  the  case  of  Yea  v.  Bucknell  (c), 
the  plaintiff,  who  claimed  title  under  the  same  person 
who  made  it,  could  not  recover  the  possejssion  from 
the  defendant.     Lord  Kenyon  said,  that  having  con-* 
suited  with  the  other  judges,  he  was  dearly  convinced 
he  was  mistaken  in  the  opinion  which  he  had  held  at 
the  trial ;  and,  that  they  were  all  of  opinion,  that  the 
instrument  in  question  was  an  executory  agreement 
only,  and  not  a  lease  ;  for  two  reasons :  first,  because, 
if  this  were  held  to  be  a  lease,  a  forfeiture  would  be 
incurred ;  whereas  that  would  be  contrary  to  the  'in-» 
tent  of  the  parties,  who  had  cautiously  guarded  against 
it  by  the  insertion  of  a  covenant  that  a  licence  to  lease 
should  be  procured  from  the  lord :  and,  secondly,  the 

■  ■       ■  |-  I  .       __^__^.^J_i_|J__HJ_l»--L        -1.1       I  ■  ■  _- 

(a)  Aate,  31.  (6)  Ante,  29.  (c)  Cowp.  473. 
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stamp  is  conformable  to  the  nature  of  an  agreement 
for  a  lease,  and  not  adapted  to  an  absolute  lease.-^ 
Rule  absolute. 

So,  in  Jackson  v.  Ashbumer  and  others  (a)^  assignees 
of  Scarisbrickf  a  bankrupt,  a  verdict  was  taken  fair 
the  plaintiff,  with  liberty  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  the  instrument  by 
which  the  lessor  of  the  plaintiff  claimed  title^  was 
only  an  agreement  for  a  lease,  and  not  an  actuai. 
lease.  The  articles  were  as  follow :  **  March  4th,  1783. 
^*  Articles  of  agreement  between  Thomas  Scarishrick 
'*  and  D.  Jackson,  entered  into  in  regard  to  his  fulling 
**  mills^  dry-salting  mills,  and  other  conveniences  for 
*^  carrying  on  said  trades :  that  the  mills  and  conve- 
**  niences,  with  the  islands  and  acre  of  land  Mints^ 
'*  feety  called  Askacre,  he  shall  enjoy,  and  I  engage 
"  to  give  him  a  lease  in,  for  the  term  of  thirty-one 
"  years  from  Whitsuntide  1784,  at  the  rent  of  jfllO j 
and  that  I  will  purchase  one  yard  in  breadth,  to  be 
laid  to  the  Race  from  the  High  Clews,  the  length 
"  of  Charles  Close  ;  and  if  it  be  bought,  and  the  pur- 
''  chase  is  more  than  £200  per  acre,  he  the  said 
**  D.  Jackson  to  pay  more  than  it  costs  beyond  that 
**  rate :  and  that  the  old  counting-house  be  brought 
*'  out  as  far  as  the  engine-house ;  and  that  towards 
*^  the  alteration  J,  Scarishrick  is  to  furnish  timber 
*^  and  slating  for  the  roof :  that  2>.  Jackson,  on  his 
"  part,  engages  to  keep  the  mills,  weir,  and  every 
"  other  inatter,  in  repair,  he  having  at  8,11  times  the 
^^  privilege  of  the  roads  to  make  what  repairs  may  be 
"  wanted/' 

(a)  6  T.  Rep.  163. 

Lord 
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Lord  KbnyoM.  It  is  of  importance  to  th^  pnblitf 
that  some  certain  mle  should  be  laid  down,  and  that 
the  question  should  not  be  floating,  whethw  a  parti- 
cular a^eement  should  be  considered  as  a  leascy  or 
merely  as  An  agreement  for  a  lease ;  and  this  must 
depend  on  the  intention  of  the  parties^  to  be  collected 

from  the  whole  of  the  agreement.  The  case  of  Drake 
r.  Munday  {a)  was  properly  decided ;  there  the  words 
were,  ''  thi  defendant  shai^l  havis  and  eryoy^^  ^c« 
without  any  others^  to  qualify  the  expression.  Those 
ii^ords  were  sufficient  to  g^re  the  legal  interest ;  they 
would  be  operative  in  a  bargain  and  sale,  or  in  a  co*- 
vendHt  to  stand  seised  to  uses.  But  in  this  case  there 
are  other  words  to  qualify  those,  ''  shall  ef^oyi^  and 
to  restrain  thbir  operation,  so  as  to  make  the  agree^ 
ment  merely  executory.  In  Coore  v.  Clare  (A),  I 
wished,  as  far  as  I  could,  to  Consider  it  as  a  leas^ ;  but 
the  court  was  of  a  different  opinion.  In  the  case  of 
Barry  v.  Nugent  (c)  the  words  were  express  and  un- 
equiroeal,  and  could  have  no  other  meaning  than  that 
given  to  them,  namely,  that  they  should  operate  a# 
words  of  present  demise i  they  were,  **hath  set  and 
^*  doth  demise.'*^    There  too  the  question  was,  whether 

.  6r  not  they  should  operate  against  the  party  making 
the  agreement  ?  But  they  were  positive  in  themselves, 

'and  there  \ras  nothing  to  abridge  their  meaning. 
Here  the  words  are,  "  he  shall  enjoy ^  and  I  engage 
^  4*0  GiYi:  him  a  lease,^^  Sgc.  and  the  single  question 
is,  what  was  the  intention  of  the  parties  using  those 
expressions  ?  Was  it  that  the  agreement  should  confer 
the  legal  interest  ?  or,  was  it  not  in  their  contempla- 
tion that  there  should  be  another  instrument  to  give 
that  legal,  interest?  The  latter  words  clearly  shew  it 


ia)  Cro.  Car.  207.        (ft)  Ante,  36.        (c)  6  T.  Rep.  165. 
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was  the  intenlion  of  the  parties,  that  there  should  be 
^ome  further  assurance.  It  was  insert  at  that  time; 
and  if  a  bill  had  1been  filed  in  a  ^oiirt  of  equity  for  a 
specific  performance  of  the  ^agreement,  that  court 
would  not  have  turned  the  pkintitf  round,  and  told 
him  that  he  already  had  a  legal  and  executed 
contract,  but  would  have  decreed  a  lease  according  to 
the  agreement.  If  the  former  words  in  this  contract 
had  not  been  restrained  by  Ihe  engagranent,  to  give  a 
lease  in  future,  they  would  have  operated  as  a  perfect 
lease ;  but  as  the  parties  agreed,  the  one  to  give,  and 
the  other  to  receive,  ^future  lease,  I  cannot  conceive 
that  thU  was  intended  to  be  a  present  lease.  Besides^ 
by  another  part  of  the  agreement,  the  landlord  was  to 
acquire  an  additional  piece  of  ground  to  be  laid  to  the 
mill,  without  which  the  lease  was  not  to  be  granted ; 
this  also  is  of  importance  to  shew  that  there  was  to  be 
make  future  instrument  to  give  title  to  the  plaintiff. 
All  the  cases  cited  may  be  answered  by  one  observa* 
tion,  namely,  they  were  either  express  words  of  pre- 
sent demise,  or  equivocal  words  accompanied  with 
others,  to  shew  the  intention  of  the  parties  that  there 
should  not  be  a  future  lease  ;  but  in  this  case,  M^iere 
the  context,  in  which  I  find  the  words  "  shall  enjoy ^^ 
imports  that  the  parties  do  not  mean  that  they  should 
operate  as  a  present  demise,  I  think  we  should  decide ; 
contrary  to  the  intention  of  the  parties,  if  we  were  to 
determine  they  should  have  that  effect. 

AsHHURST,  J.  \  entirely  agree  to  the  position,  that 
whether  an  agreement  of  this  kind  shall  or  shall  not  be 
considered  as  a  lease,  ought  to  depend  on  the  intention 
of  the  parties^  which  must  be  collected  from  the  words 
of  the  agreement  -and  from  collateral  circumstances. 
Where  the  words  are,  "  deprcesenti  I  demise,"  &c.  or 

an 
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an  agreement  that  the  party  '<  shall  hold  and  enjoy 
and  the  party  is  immediatelj/  put  into  possession,  the 
landlord  shall  not  afterwards  turn  him  out,  and  say  it 
was  not  a  present  demise ;  for  permitting  the  party  to 
enter,  is  strong  evidence  to  shew  that  the  landlord  in- 
tended to  give  a  present  interest.  But  where  the  words 
themselves  do  not  necessarily  imply  it,  inhere  posses- 
sion  is  not  given,  and  there  is  no  other  act  to  manifest 
such  an  intention,  then  it  is  merely  an  executory  contract* 
Now  here  the  words  themselves  import  an  executory 
agreement ;  for  the  words  "  shall  enjoy^'  are  followed 
by  '^  I  ENGAGE  TO  GIVE  him  a  lease,  and  I  will  pur- 
"  chase,  &c.  to  be  laid"  to  the  rest,  &c.  The  small- 
ness  of  the  quantity  of  land  to  be  purchased  and  added 
to  the  rest,  cannot  vary  the  case ;  because  the  whole 
depends,  not  on  what  was  granted  at  the  time,  but  on 
what  was  to  be  granted  afterwards.  Besides,  the  rent 
is  agreed  upon  at  all  events ;  and  if  this  were  construed 
to  be  a  lease,  the  landlord  would  have  a  right  to  dis- 
train for  the  whole  rent,  although  the  addition  were 
not  afterwaidbs  made  by.  the  purchase ;  and  the  only 
remedy  left  to  the  tenant  would  be  an  action  at  law, 
or  a  bill  in  equity.  It  is  observable  also,  that  the 
agreement  was  made  in  March  1783,  and  was  not  to 
take  effect  until  Whitsuntide  1784.  The  meaning  of 
the  parties  therefore  clearly  was,  that  some  further 
act  was  to  be  done  to  give  the  plaintiff  a  legal  title ; 
and  even  that  was  to  depend  on  another  act  at  that 
time  uncertain,  namely,  the  purchase  of  the  additional 
ground  by  the  landlord. 

4 

Grose,  J.    The  question  arises  on  the  intention  of  , 
the  parties,  whether  this  agreement,  was. or  was  not  to 
convey  a  present  interest  to  the  plaintiff ;  and  on  that 

intention 
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intention  I  ground  my  opinion*  Now^  considering  the 
parties,  the  place,  as  it  existed  at  the  time  of  the  agree- 
ment,  and  as  it  was  to  exist  afterwards,  the  dates,  and 
quantum  of  "the  rent,  I  do  not  think  it  was  intended  to 
give  a  present  interest.  In  March  1783  the  parties 
met,  and  agreed  that  a  year  afterwards  the  plaintiff 
should  have  a  lease  of  certain  premises,  therein  speci- 
fied, at  the  rent  of  «£110,  and  another  piece  of  land, 
if  the  landlord  could  purchase  it;  and  other  things 
were  to  be  done  between  that  time  and  the  time  the 
lease  was  to  be  granted ;  for  though  it  is  not  expressly, 
mentioned,  that  those  things  were  to  be  done  before 
the  lease  was  to  be  granted,  I  conceive  that  is  the 
true  construction  of  the  agreement ;  for  until  that  time 
the  premises  to  be  occupied,  and  the  sums  to  be  paid 
by  th^  plaintiff,  were  uncertain.  The  whole  was  then 
conditional,  and  the  lease  was  afterwards  to  be  drawn 
in  this  or  that  form,  according  Ui  future  circumstances. 
The  true  exposition  of  the  agreement,  and  of  the  in- 
tention of  the  parties,  seems  to  be,  that  this  should  not 
operate  as  a  present  demise,  but  that  there  should  be  a 
lease  in  future.-^udg^ent  of  nonsuit  to  be  entered. 

m 

So  where  A.  agreed  to  let  her  house  to  B.  during  her 
life,  a  clause  to  be  added  in  the  lease  to  give  her  sK>n 
an  option  to  possess  the  house  when  of  age.  This  was 
held  to  be  an  agpreement  for  a  lease,  and  pot  a  per- 
fect lease,  that  clause  shewing  it  to  be  executory  {a). 
And  when  strong  circumjstances  of  inconvenience  ap- 
parent on  an  instrument,  if  it  should  be  construed 
as  a  lease,  indicate  the  intention  of  the  parties  that  it 
jshould  be  an  agreement  only,  such  as  a  stipulation, 
-■■-■■■"■* ■       ■    II  ■■- ■  *. 

(a)  Boe,  cL  pnmjMdand  Wife  y.  SmUk,  6  But,  630.' 

that 
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that  oat  of  the  rent  mentioned^  a  prc^rtionate  abaie-^- 
ment  should  be  made  in  respect  of  certain  excepted 
premises ;  for  until  that  was  apportioned,  the  lessor 
could  not  distrain ;  and  a  stipulation  that  the  tenant 
should  hold  at  and  under  all  usual  covenants,  as  be-» 
tween  landlord  and  tenant  where  the  premises  are 
situated ;  for  it  may  be  disputable  what  are  usual  co* 
venants(^l)•  So  an  instrument  containing  words  of 
present  demise  will  operate  as  a  lease,  if  such  appear 
to  be  the  intention  of  the  parties,  though  it  contain  a 
clause  for  a  future  lease  or  leases,  as  where  one  agreed 
to  let  and  the  other  agreed  to  take  land  for  sixty-one 
years,  at  a  certain  rent,  for  building,  and  the  tenant 
agreed  to  lay  out  jSiOOO  in  four  years,  in  building  fiye 
or  more  houses,  and  when  five  hcmses  were  covered  in, 
the  landlord  agreed  to  grant  s,  lease  or  leases,  this 
agreement  to  be  considered  binding,  till  one  fully 
prepared  can  be  produced  (^b).  And  an  agreement  to  let 
and  also  upon  demand  to  execute  to  the  tenant  a  lease 
of  a  farm  from  5th  April,  1708,  for  fifteen  years,  under 
a  certain  yearly  refit,  which  «aid  lease  was  to  contain 
the  mual  covenants,  and  an  agi^ment  for  re^try  in 
case  of  non-payment  of  rent,  and  also  the  further  co- 
venants, &c.  which  agreement  was  to  be  binding  until 
flie  lease  was  made  and  executed.  The  tenant  entered 
on  the  5th  April,  1798,  under  the  agreement,  which 
was  held  to  be  a  present  demise,  and  therefore  requir- 
mg  a  lease  stamp  j  the  agreement  for  a  future  lease 
with  further  covenants  being  for  the  better  security 
of  the  parties  (c). 


(a) Morgan,  d.Dowditig.y.Bii'         (c)  Doe,  d.  Walker  t.  Groves, 
sell,  3  Taunt.  ^.  15  East,  244. 

(6)  Poole  V,  Bentky,  12  East, 
168. 

And 
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And  eyen  in  the  case  of  a  lease  for  years ;  if  the  do* 
ration  of  the  term  be  doubtful,  the  court  will  so'con^ 
strae  the  instrument,  as  to  give  effect,  if  poasi|)le,  to 
the  intention  of  the  parties,  provided  it  be  not  contrary 
to  law  (a) ;  in  short,  in  all  cases  where  the  couit  must 
decide  on  the  intention  of  parties,  it  will  do  all  that 
is  possible  to  give  effect  to  that  intention;  whether 
it  arises  on  a  will  or  on  a  deed,  from  a  surrender^  w 
any  other  instrument ;  and  .where  sense  requires  it^ 
will  construe  the  word  or  into  and,  and  and  into  oVf  to 
eff^tuate  th^  intent  of  the  parties  (b^. 

Hie  c^nusee  of  a  statute^merchant^  or  stafufe^ta* 
pkp  and  t^iant  by  elegit 9  may  maintain  an  ejectuient ; 
for  though  those  tenants  have  but  a  chattel  interest, 
and  that  for  a  period  of  uncertain  duration,  mz.  till 
their  debts  are  satisfied,  yet  that  being  «  perma* 
nent  interest,  the  law  has  provided  for  its  security  by 
this  actiofi  (c).  And  tenant  by  elegit  may  enter  by  vir« 
tue  of  tiiie  writ  without  an  ejectaieiit((/) ;  but  the  party 
who  claims  uuder  such  writ,  subsequent  to  a  lease 
granted  to  the  tenant  in  possession,  cannot  recover, 
though  he  gives  notice  to  the  tenant  that  he  does  not 
intend  to  disturb  the  possession,  and  only  means  feb 
obtain  the  receipt  of  the  rents  and  profits  of  the 
estate  (e). 

An  executor  may  sustain  iAxh  uction,  eo  .aa  es}ect* 
meat  done  to  the  testator:  lor  though  at  the  coai* 


•*«P«ia*«a>aMW««WWfMV^^** 


(a)  Hall  y.  Richardson,  3  T.  R.  3  Wils.  144.  Barkm'  r.  Suretees^ 
461.  Stra.  1274. 

(b)  Wrisfhif  d.  Burrilly.  Ktmp^  (c)  Co.  Lit  42.               i 
3T.   R.  470.    Pomery  y.  Par-  (d)  Rcgers  r.  Pitdier,6T2LJait. 
4mgt4m^%T.  R.  065.  GiwdHile,  d.  206. 

Janesv.Jcnes^lT.  R. 42.  7%iroff-  (e)  Bee,  d.  Da  Oaiay.  IFftai^ 

mmrton,  d.  Robinton  v.  Wharry,  ten,  8  T.  R.  2. 

mon 
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man  law  it  was  held,  that  personal  wrongs  died  witb 
the  person,  yet  when  the  statute  gave  the  action  for 
goods  taken  out  of  the  possession  of  the  testator,  it 
seemed  but  an  equitable  construction  of  the  act,  to 
extend  the  remedy  to  telrms  for  years,  and  punish  the 
trespass  on  that  species  of  property ;  and  as  leases  for 
years  were  looked  upon  as  goods  and  chattels,  it  was 
but  reasonable  to  bring  them  all  under  the  same  regcb* 
lation  (a). 

An  ejectment  being  a  possessory  remedy,  the  lessor 
of  the  plaintiff  must  have  a  right  of  entry  (which 
is  a  right  not  assi^able  nor  grantable  to  a  stranger), 
when  this  action  is  brought ;  for  if  his  entry  be  taken 
away,  he  cannot  legally  enter  to  make  a  lease  to  try 
the  title ;  and  he  cannot  be  allowed  to  prosecute  hi» 
right  by  an  unlawful  act ;  therefore,  in  the  case  of  a 
special  verdict,  it  ought  to  appear  that  the  lessor  of 
the  plaintiff  might  enter  at  the  time  he  brought  the 
ejectment.  The  old  method  of  proceeding  in  eject- 
ment required,  and  the  modem  practice  supposes^  an 
actual  entry ;  and  though  that  practice  obliges  the  de- 
fendant to  confess  lease^  entry ^  and  ouster ,  in  ease  of 
the  parties,  and  to  expedite  the  trial,  yet  this  has  made 
no  alteration  in  the  law,  nor  was  ever  intended  to  bet- 
ter the  plaintiff's  title,  or  to  give  him  a  new  right  of 
entry ;  for  that  were,  by  rule  of  court,  to  oblige  the 
defendant  to  admit  a  better  title  in  the  plaintiff  than 
he  really  hath,  which  would  be  an  act  of  injustice : 
therefore,  where  tenant  in  tail  makes  a  discontinuance 
the  issue  in  tail  is  put  to  his  formedonj  and  cannot 

(a)  MoretofCs  ease,  1  Vent.  30.     Zouche,  d. Fane  v.  Forte,! Bvat, 
7H.4.  6b.  4Ed.3.c.6.29C.2.     186. 
c.  3.  8. 12.    14  6.  2.  c.  20.  8.  9. 

have 
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kave  an  ejectment^  because  his  entry,  by  the  discon- 
tinnancey  is  taken  away  (a). 

The  injury  of  discontinuance  happens,  when  he 
who  hath  an  estate  tail  maketh  a  larger  estate  of  the 
land  than  by  law  he  is  entitled  to  do  :  in  which  case 
the  estate  is  good,  so  far  as  his  power  extends  Vfho 
made  it,  but  no  farther.  As,  if  tenant  in  tail  makes  a 
feoffment  in  fee-simple,  or  for  the  life  of  the  feoffee, 
or  in  tail ;  all  which  are  beyond  his  power  to  make, 
for  that  by  the  common  law  extends  no  farther  than  to 
make  a  lease  for  his  own  life :  here  the  entry  of  th^ 
feoffee  is  lawful  during  the  life  of  the  feoffor  ;  but  if 
he  retains  the  possession  after  the  death  of  the  feoffor, 
it  is  an  injury  which  is  termed  a  discontinuance ;  the 
antient  legal  estate,  which  ought  to  have  survived  to 
the  heir  in  tail,  being,  if  not  gone,  at  least  suspend- 
ed, and  for  a  while  discontinued*  For  in  this  case, 
on  the  death  of  the  alienors,  neither  the  heir  in  tail, 
aor  they  in  remainder  or  reversion  expectant  on  tbe 
determination  of  the  estate  tail,  can  enter  i>n  und 
possess  the  lands  so  alienated.  The  owner  of  tSie 
estate  cannot  enter,  but  is  driven  to  his  real  action : 
for  herein  the  original  entry  being  lawful,  and  there* 
by  an  apparent  right  of  possession  being  gained,  the 
law  will  not  suffer  that  right  to  be  overthrown  by  IJhe 
mere  act  or  entry  of  the  claimant  (b).  ^  No  sooner,** 
in  the  opinion  of  Lord  Mansfield,  ^<  had  the  statcfte 
'^  de  Donis  repeated  what  the  law  of  tenures  had  said 

"  before,   that    the    tenor  of  the   grant  should  l>e 

'I  ■  II.— 

(a)  Taylor,  d.  Atkins  v.  Horde,  Sannd.  261.  notis.    Doe,  d.  Mor-  > 

Burr.  119.  Beck,  d.  Fry  v.  PhU-  gan  v.  Bluck,  3  Camp.  448. 1  Cnu 

Up$,  Burr.  2830.   Co.  lit.  214.  Dig.  56. 

Benton  y.  Lawrence,  Com.  Pleas,         (6)  3  Bla.  Cpm.  HI,  &•  Fiack 

Trin.  61  6.  3;  Took  v.  Glascock,  L.  190. 

^*  observedt 


46         FOR  WHOM,  Ac.  AN  EJECTMENT  LIES ; 

^<  observed,  than  the  same  beat  permitted  tenant  in 
^  tail  of  the  freehold  and  inheritance  to  xjUBke  an 
'^  alienation,  voidable  only  under  the  name  of  a  diS" 
'^  continuance*  But  this  was  a  small  relief/'  A  dis- 
continuance does  not  however  give  a  right  (q). 

Tenant  in  tail  male,  with  remainder  over  in  fee, 
in  consideration  of  a  marriage,  conveyed  his  estate 
tail,  by  lease  and  release^  to  tnAitees  and  their  heirs^i 
to  several  uses,  and  in  the  release  covenanted  to  levy 
a  fine  to  the  same  uses.    The  marriage  took  effect,  and 
tenant  in  tail  levied  a  jine^  pursuant  to  his  covenant. 
On  the  death  of  tenant  in  tail  without  issue,  the  ce- 
mainder-man  in  fee  made  an  actual  entry,  to  avoid  the 
fine,  and  then  brought  his  ejectment.    The  question 
was,  whether  the  ejectment  could  be  sustained  P  For  tiie 
plaintiff,  Seymour\  case  {h)  was  cited  and  relied  upon^ 
as  an  authority  in  point ;  from  whence  it  was  inferred 
that  the  plaintiff  might  maintain  the  ejectment  (an 
actual  entry  having  been  made  to  avoid  the  fine),  unless 
a  discontinuance  could  foe  proved.    To  shew  that  no 
discontinuance  had  taken  place,  and  consequently  that 
the  remainder  of  the  lessor  was  not  divest ed^  the  opera- 
tion of  the  lease  and  release,  and  of  the  ^ne,  were 
considered,  forming  (as  it  was  argued)  quite  Mstinct 
conveyances.     It  was  admitted,  that  z.  feoffment y  a 
fine  which  passes  a  freehold,  or  a  conmion  recovery, 
will  discontinue  an  estate  tail ;  becaase  a  fee-sunple 
passes  by  them,  which  is  a  greater  estate  than  the 
tenimt  in  tail  <?an  lawfully  convey  :  but  it  was  insisted 
in  this  case,  that  the  Jine  passed  not  any  freehold  j 


(a)  Taghr,  d.  Atkins  v.  Hwde,  Burr.        (h)  10  Rep.  9$. 
116,     Witkam  v.  Lewis,  1  Wik.  48. 


that 
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that  haViiig  been^  previous  to  levying  the  fine^  con- 
veyed by  the  lease  and  release.  That  the  fine,  levied 
after  the  marriage,  being  a  distinct  conveyance^ 
executed  subsequent  to  the  lease  and  release,  all  that 
it  did,  or  possibly  could  do^  was  only  to  confirm  and 
corroborate  the  buse  Jet  (which  passed  by  the  lease 
luiid  release),  and  make  it  more  durable.  But  the 
court  vras  of  opinion^  that  the  lease,  release,  and  £ne^ 
were  all  but  one  assurance^  and  operated  as  such :  that 
the  retetsioli  in  fee  was  therefore  discontinued,  and 
the  remainder  in  tail  divested,  so  as  to  take  away  the 
right  of  entry  in  ejectment,  and  pat  the  remainder* 
man  to  \ik%Jormeion.  That  the-operation  of  the  deeds 
and  fine  ought  not  to  be  distinctly  considered,  as  thsEt 
would  defeat  the  intention  of  the  parties,  and,  instead 
of  supporting  kmful  estates,  Woukl  tend  to  overtuni 
all  the  family  settlements  in  the  kingdom.  Thai  the 
deeds  could  only  be  considered  as  a  covenant  to  levy  a 
Jine,  and  were  incomplete  until  the  fine  was  levied^  and 
only  operated  as  a  declaration  of  its  uses,  so  that  the 
estate  tail  passed  by  the  fine.  That  Seymour's  case 
was  decided  oa  different  grounds,  and  materially  va** 
tried  from  the  {ureselit  case ;  inasmuch  as  in  that  case^ 
the  fine  waos  not  levied  until  a  year  after  the  bargaia 
and  sale  was  inroUed ;  and  it  was  expressly  found  by 
the  verdict,  that  the  bargainee  entered,  and  was  seised 
by  force  of  the  bargain  and  sale  only ;  so  thsit  the 
bargain  and  sale  was  totally  unc<mnected  with  the 
fine :  nor  did  it  appear  that  any  fine  was  intended  to 
be  levied  at  the  time  when  the  bargain  and  sale  was 
executed  {a). 


MM 


(a)  Oifianie-r.  WkUtk^d,  Burr.  704. 

And 
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,  And  in  the  case  of  Moore  v.  Blake  (a),  which  was  ad 
ejectment  tried  before  the  late  Mr.  Jostice  Gould,  the 
title  of  the  lessor  of  the  plaintiff  was  under  a  mar* 
riage  settlement ;  by  which  certain  premises  were 
settled  on  the  husband  and  wife,  for  their  lives  and  the 
life  of  the  survivor ;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  (after  a  power  of 
appointment,  which  had  never  been  executed)  to  all 
and  every  the  children  of  the  marriage,  as  tenants  in 
common,  in  tail ;  with  cross  remainders,  in  default  of 
issue  of  any  child,  to  the  survivors  in  tail;  with  re-* 
inlander  to  the  survivor  of  husband  and  wife  in  fee* 
Three  daughters  were  the  issue  of  the  marriage ;  one 
died  without  issue;  the  second  married  the  lessor  of 
the  plaintiff;  the  third  married  the  defendant  Blake j 
and  died  in  October  1787,  without  issue :  previous 
ta  her  death  however,  she  and  her  husband  had 
levied  ajine^  with  proclamations,  of  her  moiety,  to  re- 
cover which  the  ejectment  was  brought.  The  counsel 
for  the  defendant  proved  the  fine  levied,  with  procla- 
mations; upon  which  the  plaintiff  was  nonsuited;  the 
learned  judge  declaring,  that,  in  his  opinion,  the  levy- 
ing of  the  fine  had  discontinued  the  estate  tail,  taken 
away  the  plaintiff  ^s  right  of  entry  and  driven  him 
to  his  writ  oi  formedon. 


It  is  however  a  settled  rule,  that  to  work  the  discon^ 
tinuance  of  an  estate  tail,  the  party  discontinuing 
nhould  heactually  seised,  by  force  of  the  intail  (&). 


(a)  Lent  Assize  at  Maidstone, 
1789. 

(6)  Lit.  8.  637.  1  Roll.  Abr. 
634.  GUb.  Ten.117.  2  Danv.  Abr. 


of  CUmrichard^B  case.  Hob.  278. 
Sltevens  y.  Brittridge,  T.  Raym. 
36.  lSid.83.  S.C.  1  Lev.  36. 
S.  C.   Driver fjd.  Burton  ▼.  jBks- 


577.  Bredon's  case,  1  Co.  76.  Earl    tey,  1  Hen.  Bla.  269. 
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By  the  common  law,  the  alienation  pf  an  hnshand 
who  was  seised  in  right  of  his  wife,  worked  a  discon- 
tinuance of  her  estate.  But  now,  by  32  H.  8.  c.  28,  it 
is  provided,  ^^  that  no  act  of  the  husband  only  shall 
'^  work  a  discontinuance  of,  or  prejudice,  the  inherit* 
<'  ance  or  freehold  of  the  wife ;  but  that,  after  his 
''  death,  she  or  her  heirs  may  enter  on  the  lands  in 
**  question/' 

Formerly  if  an  alienation  was  made  by  a  sole  cor- 
poration, as  a  bishop  or  a  dean,  without  consent  of 
the  chapter,  this  was  a  discontinuance.  But  by  the 
disabling  statutes,  this  is  now  antiquated ;  those  acts 
declaring  all  such  alienations  absolutely  void  ah 
initio ;  of  course,  at  present,-  no  discontinuance  can  by 
such  means  be  effected  (a). 

Another  way  of  tolling,  or  taking  away  the  right  of 
entry,  is  by  bescbnt  ;  for  the  law  presumes  that  the 
possession,  which  is  transmitted  from.ancestor  to  heir, 
is  a  rightful  possession,  until  the  contraiy  be  shewn  ; 
therefore  the  mere  entry  of  him  who  has  right,  is  not 
allpwed  to  evict  the  heir. 

Descents  which  take  away  entries  are  when  any  one^ 
seised  by  any  means  whatsoever  of  the  inheritance 
of  a  corporeal  hereditament,  dies,  whereby  the  same 
descends  to  his  heir :  in  this  case,  however  feeble  the 
light  of  the  ancestor  might  be,  the  tntry  of  any  other 
person  who  claims  title  to  the  freehold,  is  taken  away ; 
and  he  cannot  recover  possession  agahist  the  heir  by 

(a)  F.  N.  6.  IM.    1  £1.  c.  19.    13  £1.  clO. 

B  thi9 
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this  summary  method,  but  is  driven  fo  his  action  to 
gain  a  legal  seisin  of  the  estate.  And  thib,  firnt,  be- 
cause the  heir  comes  to  the  estate  by  act  of  law,  not 
by  his  own  act ;  the  law  therefore  protects  his  title, 
and  will  not  sutfer  his  possession  to  be  deve(sAed>  till  th6 
claimant  hath  proved  a  better  right.  Secondly,  be- 
cause the  heir  may  not  suddenly  know  the  true  state 
of  his  title  :  therefore  the  law  which  is  ever  indulgent 
to  heirs,  takes  away  the  entry  of  such  claimant  as  ne- 
glected to  enter  on  the  ancestor,  whd  was  Well  aible  to 
defend  his  title,  aiid  leaVes  the  claimant  only  the  re- 
medy of  a  formal  action  against  th6  heir.  1%irdly^ 
this  was  admirably  adapted  to  the  iliilitary  spirit  of  the 
feodal  tenures,  ahd  tended  to  make  the  feudatory  bold 
in  war;  mnce  his  children  could  not,  by  aAy  mere 
entry  of  another,  be  dispossessed  of  the  lands  whei^eof 
he  died  seised.  And,  lastly,  it  is  said  to  be  agreeable 
to  the  dictates  of  reason,  and  the  general  prildcipl^  of 
law  (a). 

For  in  every  complete  title  to  lands,  49i^e  are  two 
things  necessary ;  the  possessrion  or  seisin,  ^nd  t^ 
right  or  property  therein;  or,  as  it  is  expressed  in 
Fleta  (i).  Juris  et  seisins  conjunctia.  Now,  if  the 
possession  be  "seTered  from  the  pro|>erty,  as  if  i^.  lias 
the  JUS  proprietdtisy  and  B.  fay  some  unlawftd  liieims 
has  gained  possession  of  the  Imid,  thib  is  an  tl^Hry  to 
i^.  for  which  the  law  gives  a  remedy,  by  pifttiiigf  hiln 
jn  possession ;  but  does  it  by  different  meoSis,  acdord^ 
ing  to  the  circumstances  of  fhe  case.  Thus  as  B.  who 
was  himself  the  ^wrong-doer,  aiid  hath  obtakiod  IAm^ 


(a)  Lit.  sect.  385.  413.  Black.         {b)  L.3.  c.l5.  s.5. 
Com.  170.    Co.Litt.237. 


possession 
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pMsesskm  iyy  either  fraud  or  fcroe,  hath  only  a  h&re  or 
Bstked  poisewion,  without  aay  shadow  of  right ;  A^ 
thctefbre,  who  hath  both  the  right  at  property  and  th^ 
right  of  pasMCSsiotif  may  pot  an  end  to  hk  title  at 
onee,  by  tiie  sammary  method  of  €ntry.  But  if  J?. 
the  wrong-doer,  dies  seised  of  tbe  lands,  then  £•*« 
heir  advances  one  step  farther  towards  a  good  title ; 
he  hatfi  not  only  a  bare  posaeMoiit  but  also  an  appa- 
waAjus  posHisianiSf  or  ri^it  of  poisession.  For  the 
kw  presumes,  that  the  posBessian,  whioh  is  triMas- 
BKittcd  from  tlie  anpestor  to  tiie  hob,  is  a  rightfiil  pos*- 
sessicm,  nntfl  tbe  o<Mi*rary  be  ehovra :  therefore  tiie 
mere  entry  of  >f«  is  not  aUowed  te  eviet  the  heir  of  B. 
hot  A.  is  Mi^n  to  his  actiovi  at  htw,  to  remoTO  the 
possession  of  the  heir  $  ^ough  his  tntry  alone  wonUL 
have  dispossessed  tbe  aneestor.  fio  that,  in  general^ 
it  appears  dint  no  nan  can  recover  possession  by  mere 
Mtry  on  lands  which  another  hath,  by  descent.  Yet 
titts  rule  hath  some  exceptions  wherein  the  reasona 
cease  upoft  whi<^  the  general  doctrine  is  groanded  $ 
especially  if  the  claimant  were  under  any  legal  dis- 
abilitiee,  during  the  life  of  the  aneestor,  either  of 
infiBmcy,  eovextare,  imprisonment^  insanity,  or  being 
eat  of  the  reafan :  in  all  wliieh  oases  there  is  no  ne^ 
gleet  or  ladbes  in  tlie  daiimant,  and  l^refore  no 
descent  4diell  bar  or  take  away  his  entry  (4).  Pos^ 
session,  and  a  right  of  entry,  are  convertible:  but 
by  ^  H.  S.  c.  83.  ^  if  a  di$sei$0r  die  wi«hin  five 
^<  years  after  the  disseisin  done,  and  <^e  lands  descend 
**  to  his  heir,  such  descent  shall  not  take  away  the  en- 

Bttt  if  tiieee  be  4tve  years  quiet  possessien  in  the  dis- 


"■»  '       .11 


(a)  lit  1.  3.  c.  e.     Tatftor,  d.  Atkint  y.  Hm'de,  Biut.  89. 
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seisor,  continual  claim  is  still  as  necessary  as  it  was 

« 

before  the  statute.  Lord  Mansfibld  compressed  a 
great  part  of  the  history,  the  whole  of  the  principles, 
and  most,  if  not  all  of  the  cases  on  the  subject  of  dis- 
seisin, in  the  judgment  which  he  gave  in  the  case  of 
Taylor  V.  Horde  (a). 

Abaters  and  intruders  are  not  within  the  statute 
of  32  H.  .8.  c.  33.  for  the  statute,  being  penal,  was 
only  extended  to  cases  where  there  was  an  actual  ous- 
ler  of  the  tenant,  which  is  a  consequence  of  all  dissei- 
:sins,  whether  done  with  or  without  violence.  An 
.abater  or  intruder  ou&teth  no  one ;  they  therefore  re- 
main as  at  common  law.  But  disseisors  and  their 
heirs  are  within  the  express  meaning  and  intent  of  'the 
statute,  which  gives  .  the  remedy  to  the  disseisee  ; 
and  though  the  preamble  of  the  statute  only  speaks  of 
"  disseisins  with  Jorce,''  and  the  body  of  the  statute 
of  **  such  disseisins f^^  yet  it  was  extended  to  all  dis- 
seisins, as  being  within, the  same  mischief  (i). 

m 

Neither  the  feoffee  nor  donee  of  the  disseisor,  me- 
diate or  immediate,  is  within  the  statute,  because  he 
Jias  not  ousted  any  one ;  and  therefore  if  such  feoffee 
die,  and  the  land  descend  to  his  heir,  this  descent  will 
jtake  away  the  entry  of  the  disseisee  or  his  heirs  (c). 

.  But  bo4ies  politic  and  corporate,  so  you  hold  your- 
jself  to  a  disseisin,  are  within  the  remedy  of  the  sta- 
tute. 


.    (c)  1  Burr.  60.  127.    Cowp.  Powlter^s  case,  11  Co.  33.  Porter 

689.  and  Itochester*8  case,  13  Co.  6. 
■^    (ttj  Co.  Lit.  238.  Plowd.  Com.         (c)  Co.  Lit.  238  a.  256. 
47. 

If 


AND  OF  TtitE  lUGHT  OF  ENTRY.  5S 

If  tbere  be  tenant  for  life,  the  reTersion  in  fee/and 
tenant  for  life  is  jdisseised  and  dies,  and  the  disseisor 
-afterwards  dies  within  five  years ;  the  reversioner  is 
within  the  benefit  of  the  statute,  and  his  entry  is  not 
taken  away ;  for,  after  the  death  of  the  tenant  for  life; 
it  is  a  continuation  of  the  same  disseisin  to  the  rever- 
sioner (a).  But  if  the  disseisor  had  died  seised,  and 
^e  tenant  for  life  had  died,  there  the  descent  would 
have  taken  away  the  entry  of  the  reversioner,  because 
there  was  no  continuation  of  the  same  disseisin  upon 
.the  reversioner.  The  act  only  continues  a  right  of 
entiy  in  the  disseisee,  where  a  right  of  entry  was  o^ice 
in  him  ;  but  in  the  last^  case  there  was  no  right  of 
entry  in  the  reversioner,  nor  could  he  have  an  assize 
or  TDrit  of  entry  in  the  first  degree :  and  never  having 
had  the  right  of  possession,  he  is  not  a  disseisee  within 
the  statute,  to  punish  this  as  an  actual  ouster ;  since  it 
was  no  actual  ouster  of  the  reversioner,  by  the  heir  of 
the  disseisor  or  his  ancestor.  ^^  Where  you  have  the 
right  of  possession,  you  are  not  disseised;  but  if 
reduced  to  a  mere  right  of  action^  that  is  another 
thing  {b)y  Highly  inconvenient  as  it  was,  that  a 
descent,  immediately  after  a  disseisin,  should  take  away 
the  entry  of  the  person  disseised,  and  which  continued 
till  the  legislature  (32  H.  8. .  c.  33.)  in  some  measure 
interposed  its  relief,  the  courts  however  never  depart- 
ed from  the  law ;  conceiving,  no  doubt,  that  where  the 
law  is  clear,  the  argument  from  inconvenience  is  not 
admissible,  tending,  as  it  does,  to  undermine  and  over- 
throw the  law  itself.  But  though  the  right  of  entry 
be  taken  away  in  the  cases  stated,  yet  the  policy  of 


(a)  Co.  litt  238  a.    Plowd.         (h)Beck,  d.  Fry  v.  PhUUps, 
£qiq.  47.  Burr.  2831. 
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them  (c^r  e^in  the  want  of  an  actual  ^Btry  in 
the  e9ab  whidh  now  teqmen  it)  to  hate  a^y  Operation 
prejndieial  to  the  remedy  by  ejectinaEit^  caimot^  at  pre- 
tent  be  ihttch  tcnnmended  t  a  tediedyy  which  haa  been 
<<  adopted  in  lien  of  real  actions^  betause  they  tae 
<^  embavrassed  with  a  thonsaad  niceties  ;—^wfaich  haa 
*<  been  modelled  td  answer^  in  the  beat  tnanlier,  every 
^<  end  of  JQfltice  and  conveniemde/'  As  the  legidatare, 
so  far  back  as  the  reign  of  Henry  the  Eighth  (a),  in- 
terposed its  authorilgr  to  prerent  any  act  of  the  hus- 
band from  working  a  discontinuance  to  the  prejudice 
ef  the  wife  j  and  the  same  reign  afforded  relief  to  the 
disseisee  (b)  ;  it  would  surely  now^  at  the  close  of  the 
eighteenth  century,  equ^y  become  its  wisdom  to  re- 
moye  erery  obstade  (ari^Ag  from  the  mere  right  oi 
entry)  to  the  remedy  by  ejectment.  Where  is  the  jus- 
tice of  defeiiting  a  remedy  of  the  plaintiff  by  a  mere 
technical  atientiea  to  the  faha  of  the  action ;  which, 
in  erery  other  resp«ict,  is  best  calculated  to  try  the 
real  iherits  in  controvnay  between  the  parties  P 


But  if  tenftnt  for  life  leny  a  fitie  atad  aftei^ards  de>- 
Tise  the  premises,  and  die  seised,  the  entry  and  conti- 
huing  possession  of  the  devisee  is  no  disseisin  of  the 
reversioner;  disseisin  iiiiiportiing  aa  ouster  of  the 
rightful  tenant  from  the  possesion,  and  an  tisurpation 
of  the  freehold  tennte^ 

Now,  by  one  of  the  statutiiB  of  Idiiiitatiotili  (c),  (a 
beneficial  ^yst^n  of  the  greatest  importiince  to  the 
public,  inal«ntich  fas  they  are  **  statutes  of  repesif'') 
^^  none  shall  make  an  entry  into  land,  but  within 
^'  twenty  years  after  their  right  er  title  shall  first  de- 


,£tt. 


Cb)  hi  ■.8.  c.  28.      (fi)  32  H.  8.  c,  33.      (c)  21  Jac.  1.  c.  16. 

"  scend 
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'^  scend  or  accrue.'*  But  the  act  hath  the  usual 
savings  for  infants,  ftmt  coverts,  &c.  Therefore 
where  there  hath  been  no  possession  for  twenty  years, 
eidier  in  the  lessor,  or  the  plaintiff,  or  his  ancestors, 
the  plaintiff  in  this  action  will  be  nonsuited ;  unless  he 
can  account  for  the  want  of  it,  under  some  of  the  ex- 
ceptions allowed  by  die  statute. 

And  twenty  years  adverse  possession  is  not  only  a 
negative  bar  to  the  acticm  or  remedy  of  the  plain- 
tiff, but  takes  away  his  right  of  possession,  and  gives 
a  positive  title  to  the  defendant :  for  the  plaintiff 
must  shew  a  right  of  possession,  as  well  as  of  property  -, 
and  therefore  the  defendant  need  not  plead  the  statute 
of  limitations,  as  in  other  cases.  In  the  case  of  Tay» 
loTf  e%  dem.  Atkyns  v.  Horde  (a),  the  court  of  King's 
Bench  determined  for  the  plaintiff  upon  tlie  i^ght ; 

* 

but  against  him  upon  the  remedy,  being  of  opinion  that 
he  was  barred  of  that  by  the  statute  of  Limitations. 
On  which  judgment  he  brought  a  writ  of  error  in  the 
house  of  lords ;  who  determined  the  latter  point  first 
and  separately ;  and,  holding  the  plaintiff  to  be  barred 
of  his  remedy  by  ejectment,  affirmed  the  judgment, 
without  entering  into  the  other  point  upon  the  right. 
But  no  length  of  time  short  of  twenty  years,  would 
have  that  effect ;  for  there  is  no  instance  of  setting  up 
any  period  within  the  limitation  fixed  by  the  statute, 
either  as  a  bar  to  l3ie  plaintiff,  or  a  title  to  the  de- 
fendant (5).  Hoi-T,  Ch.  J.  heretofore  said,  "  a  pos- 
session for  twenty  years  is  like  a  descent  which 
tolis  entry,  and  gives  a  right  of  possession  which  is 
sufficient  to  maintain  an  ejectment  :*'  as  where  A. 


££ 
4i 


(a)  Burr.  126.  (b)  Fisher  ▼.  Prosur^  Cbwp.  217. 

had 
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had  the  possession  of  lands  for  twenty  y ears^  without 
interruption;  B.  then  acquired  the  possession,  on 
which  A.  was  put  to  his  ejectment :  here,  though  A. 
was  plaintiff,  yet  his  possession  for  twenty  years  was 
deemed  a  good  title,  and  he  recovered  accordingly. 
In  truth,  if  no  other  title  appears,  a  clear  undisturbed 
possession  for  twenty  years,  is  evidence  of  a  fee.  Of 
reviving  antiquated  claims  there  would  be  no  end  j  a 
long  possession  therefore  may  be  considered  a  better 
title  than  can  commonly  be  produced.  It  supposes, 
independent  of  positive  law,  an  acquiescence  in  other 
claimants ;  and  that  acquiescence  supposes  also  some 
reason,  though  perhaps  unknown,  for  which  the  claim 
ha3  been  forborne  (a). 

But,  by  the  common  law,  the  king  was  not  affect- 
ed by  the  statute  of  Limitations  ;  and  that  privilege 
was  extended  to  his  lessee.  As  where  A.  had  a  lease 
for  ninety-^nine  years  from  the  crown,  and  was  out  of 
possession  for  more  than  twenty  years,  yet  he  recover- 
ed in  ejectment ;  for  his  possession  was  that  of  the 
king,  against  whom,  according  to  the  maxim,  quod 
fiullum  tempus  occurrit  regi,  the  want  of  possession 
could  not  legally  be  objected.  This  maxim,  which 
constituted  a  part  of  the  prerogative,  obtained  univer- 
sally at  the  common  law,  and  with  good  reason ;  for 
the  law  intended  the  king  to  be  always  busied  for  the 
public  good,  and  therefore  that  he  had  not  leisure  to 
asifert  his  right  ifrithin  the  time  limited  to  his  subjects, 
but  now,  by  the  9  Geo.  3.  c.  16.  s^  time  of  limitation 
is  extended  to  the  case  of  the  king  himself,  who  is 
thereby  disabled  to  make  title,  except  to  liberties  and 

(a)  Stakes  v.  Berry,  Salk.  421.  Baxwell  v.  CknsHe,  Cowp.  397. 

franchises. 
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frftnchisesy  beyond  the  space  of  sixty  years,  to  be  reck- 
oned backwards  from  the  time  of  commencing  any 
suit  or  proceeding,  to  recover  the  thing  in  question : 
so  that  now  a  possession  for  sixty  years,  will  even  be 
a  bar  to  the  king's  prerogative,  in  derogation  to  the 
ancient  maxim  before-mentioned.  But  if  the  crown 
had  granted  the  reversion,  the  privilege  did  not  follow 
it  in  the  hands  of  the  grantee  (a). 

Nor  is  a  common  person  affected  by  the  statute  of 
Limitations,  where  the  possession  is  in  the  hands  of  his 
tenant,  who  has  paid  him  rent  within  the  time  of 
limitation;  for  the  possession  of  a  lessee  for  years 
is  the  possession  of  his  lessor,  and  payment  of  rent 
is  an  acknowledgment  of  the  possession :  so  that 
during  the  continuance  of  the  lease  and  payment  of 
rent,  the  lessor  is  in  no  sort  of  default,  for  he  cannot 
enter  and  take  the  actual  possession,  till  the  lease  be 
expired ;  but  then  it  seems  he  should,  because  his 
right  of  entry  then  Jirst  accrues  (b). 

Ejectment  for  lands  at  Deptjord  in  JTenf.— The 
lessor  of  the  plaintiff  claimed  the  estate,  as  heir  at  law 
of  John  JValthew  and  Edmund  fValthew^  who  had 
granted  long  leases  of  the  premises  in  question.  John 
Walt  hew y  together  with  Edmund  IValthew  (nephew  to 
John)  were  seised  in  fee,  as  parceners  in  gavelkind  of 
the  lands  in  question;  and,  on  11th  June,  1678,  leased 
the  premises  to  John  Hall  for  seventy-one  years,  at 
£Q.  Ids.  rent;  and  on  22d  April,  1692,  again  leased 

(a)  PayreM  ca8ep2  Leon.  205.  Neiomany,  iVewman,  3  Wils.  521. 
Lee  v.  Norris,  Cro.  EL  331.  Doe^  d.  Cooke  v.  Dangers,  7  East^ 

(b)  Denuy  d.  Warren  v.  Feum-  299.  Keene,  d.  Byron  v.  Dear- 
{dfk,  1  Wib.  176.    Goodtitle,  d.  don,  8  East,  248. 

the 
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the  premises  to  Ann  Hallf  who  had  succeeded  the 
original  lessee^  for  forty  years,  to  coiiuaence  from 
1749,  at  the  same  rent.  The  lease  was  traoed  dowu 
by  several  assignments  to  the  4th  March,  1749,  when 
it  was  assigned  by  the  then  assigpaee  of  the  lease,  to 
one  Robert  Tcroj  from  whom  the  ancestor  pf  Mr.. 
Maddcuv  had  obtained  possession*  These  leases  ex-* 
pired  11th  June,  1789,  on  which  one  Elhabeth  ElUr-^ 
beck  had  entered,  in  the  name  of  herself  and  the  lessor 
of  the  plaintiff;  and  Mr.  Maddox  the  defendant  had 
brought  an  ejectment,  claiming  not  o^ly  wider  the 
assignment  of  Tcw^  but  also  under  a  conveyance  of  the 
reversion  by  lease  and  release  from  the  heirs  of  Daiooe 
JEliz.  Siundells  who  he  stated  was  the  heir  of  John  and 
Edmund  JValthew.  Elizabeth  Elierbeck  having  no 
evidence,  called  no  witnesses,  and  MaddoJ^  recovered 
the  premises  on  a  trial  before  Goulb,  J.  at  Maid^tone^ 
Lent  1791.  Mrs,  Elierbeck^  being  thrown  into  gaol 
for  the  costs,  died  there,  and  the  present  lessor  of  the 
plaintiff,  her  sister,  having  obtained  friends,  made  an 
entry  J  and  brought  the  present  ejectment,  which  came 
on  to.be  tried  before  HoTQAM,  B.  at  Maidstone^  Lent 
Assizes,  1794,  The  lessor  of  the  plaintiff,  having  given 
evidence  of  the  above  leases,  proved  a  descent  by  par 
rish  registers  and  Fleet  marriages,  from  Elizabeth 
Walthew'{oi  Kidbroke^  a  hamlet  in  Deptford  parish)  j 
and  by  the  baptism  of  the  said  Elizabeth  it  appeared 
she  was  daughter  of  Mr.  Walt  hew;  and  it  was  shewn, 
that  Henry  Walthem^  of  Deptfordy  was  eldest  brother 
oijohn  fFaltheWf  and  uncle  of  Edmund  fValthezv^  thp 
lessors  of  the  two  original  leases.  And  this  Henry 
WaltfteWy  having  lived  at  Deptford^  wa«  insisted  to  be 
the  father  of  the  said  JB/i>flie/A,  of  Kidbroke.  J?ot 
defendant  it  was  objected,  that  supposing  the  pedigree 

sufficiently 
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sufickAtly  proved,  as  there  was  a  rent  of  £&.  10s. 
reserved  On  the  two  original  leases,  the  lessor  of  the 
plaintiff  must  shew  that  she  herself,  or  some  of  the 
sey^ral  ancestors  from  whom  she  derived  her  title  and 
de6<ient>  fr<an  Elibazctbf  oi  KidbrokSf  had  received 
that  rent  within  twenty  yeurs^  previous  to  the  com^ 
meacranent  of  the  action.  And  Hoth  am,  B.  thinking 
that  was  necessary  to  prove  a  possessory  title,  the  rent 
being  in  lieu  of  the  land>  thought  the  objection  was 
fktal,  and  np<m  it  nonsuited  the  plaintiff.  Easter  Term, 
1794,  K.  B»  it  was  moved  by  Bond,  serjeant,  to  set 
aside  the  nonsuit*  H^  said,  it  was  a  general  question, 
whether  a  person,  seised  of  a  reversiout  expectant  on 
a  t^rm  for  years,  is  bound  (in  order  to  entitle  himself 
to  recover  in  ejectment)  to  shew,  as  part  of  his  case, 
that  he  has  actually  been  possessed,  witiiin  any  parti- 
cidar  limits,  of  the  rents  reserved  upon  the  leases. 
He  said,  it  would  be  admitted,  if  nothing  was  reserved, 
he  could  not  be  expected  to  shew  any  thing  was  re- 
ceived. But  as  fealty  was  at  least  the  implied  service 
in  all  tenancies,  if  no  rent,  the  party  must  shew  be 
had  received  fealty  i  or  if  a  pepper-corn  was  only  re- 
served, bo  must  prove  seisin  of  it.  He  said  nothing 
of  this  was  to  be  found  in  the  statute  of  Limitations, 
whioh  alone  could  have  given  birth  to  this  supposed 
ruk.  That  tl  Jac.  1 .  c.  16.  s.  1 .  only  directed,  that  the 
entry  knMst  be  made  within  twenty  years  after  the  titk 
accruwi*  And  as  ejectment  otdy  lay  where  the  title 
of  entry  was;fe«nd,  the  ejectment  only  could  be  brought 
within  twenty  years.  That  here  the  leases  expired  in 
June  1789,  consequently  tibe  ejectment  being  brought 
within  twenty  years  after  the  title  accrued,  the  statute 
was  satisfied.  He  concluded,  that  all  reference  or 
jGinalogy  to  t^  statute  was  fake,  and  there  was  no  rule 

^:  of 
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of  law  which  authorized  the  defendant's  objection* 
He  said,  if  the  rent  had  not  been  received,  the  same 
statute  had  *taken  away  the  remedy  by  action  of  debt, 
after  six  years,  but  not  the  right*  The  right  remained 
to  the  rent ;  and  according  to  Sir  W.  Foster,  in  8  Co. 
64.  the  older  statute  of  Limitations  did  not  apply  to  a 
rent  reserved  by  deed.  S.  P.  2  Vem.  235.  The  proof 
of  payment  was  not  a  requisite  or  direct  point  to  be 
prepared  to  prove  in  this  action :  he  don't  undertake 
to  make  out  he  is  intitled  to  the  rent ;  he  only  is  to 
shew  he  is  entitled  to  the  possession^  the  term  being 
elapsed*  In  real  actions  sometimes  espl^es  are  part  of 
demandant's  case,  as  in  a  writ  of  right ;  but  in  others, 
as  in  cessavit 9  or  escheat,  where  they  claim  a  seignory, 
or  reversion,  none  are  alleged.  Bro.  Expires  5.  Se- 
veral special  verdicts  in  ejectment  may  be  looked  at. 
Where  plaintiff's  whole  proof  set  out,  not  necessary  to 
shew  seisin  of  rent  reserved,  where  reversioner  claimed 
after  a  long  lease  rendering  rent.  Hart  v.  Brown, 
Salk.  339.  He  said  he  was  nonsuited.  That  probably 
on  the  whole  case  it  might  have  appeared,  «that  the 
plaintiffs  were  not  intitled ;  and  non-receipt  of  rent  in 
that  line  of  descent  plaintiff  claimed,  might  operate 
as  a  consideration  or  presumption  for  the  jury  to  go 
on,  and  lead  them  to  suppose  the  right  was  not  in  the 
plaintiff;  but  if  defendants  had  shewn  this,  the  plain- 
tiffs might  have  rebutted  such  a  presumption,  by  evi- 
dence in  reply;  and  that  at  all  events,  not  receiving 
the  rent  was  only  a  question  for  the  jury,  and  could 
not  warrant  a  nonsuit ;  as  if  it  was.  as  necessary  a  re- 
quisite as  proof  of  a  conversion  in  trover,  or  of  expires 
in  a  writ  of  right.  The  court  set  aside  the  nonsuit ; 
Lord  Kbnyon  going  very  much  on  Bond's  argument. 
The  cause  was  tried  before  Lord  Kenyon,  Sum.  1794, 

when 
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ai 


when  defendants  had  a  verdict,  on  the  defect  of  plain- 
tiffs pedigree,  and  a  fair  conclusion  from  all  the  cir- 
cumstances, that  Dame  Elizabeth  Blundell,  under 
whom  M^iddox  claimed,  was  heir  of  the  Walt  hews ^ 
and  not  Elizabeth^  of  Kidbroke  (a). 


The  possession  of  one  joint-tenant  is  the  possession 
of  the  other^  so  as  to  prevent  the  statute  from  being  a 
bar  in  ejectment  -,  for  each  joint-tenant  has  a  right  to 
the  whole,  and  therefore  the  entry  and  possession  of 
one  is  as  good  as  that  of  both :  and  so  it  is  of  copar- 
ceners^  and  tenants  in  common  (b).  There  must  be  an 
ABVURSK  possession,  in  order  to  enable  the  statute  to 
run.  In  short,  there  must  he  a  disseisin,  and  that 
strictly  proved ;  for  the  statute  never  runs  against  a 
man,  but  where  he  is  actually  ousted  or  disseised  (c). 
Perception  of  profits  does  not  amount  to  expulsion  (d). 
And  where  a  lessee  entered  and  enjoyed  premises  under 
B.void  lease,  and  paid  rent,  he  was  held  not  to  be  a 
disseisor,  but  a  mere  tenant  at  will;  and  that  his 
possession  was  the  possession  of  his  lessor ',  so  that  as 
the  estate  was  n^ver  out  of  the  family,  there  was  no 
occasion  to  make  any  claim  before  the  commissioners 
under  1  Geo.  1.  c.  50.  relative  to  the  forfeited  estates  of 
papists  (e).  So  being  bom  in  one  house,  and  receiving 
the  rent  of  three  others,  by  the  medium  of  a  mother 


(a)  Orrell  v.  Maddox,  Kent 
Slim.  Anme,  1794,  coram  Lord 
Kenjfoi^  Ch.  J. 

(b)  Ford  T.  Lord  Grey,  6  Mod. 
44.  Fairtlaim^A^EmpMny.  Shoe- 
hltUm^  Burr.  2605.  Reading  v. 
Bawttome,  Ld.  Raym.  830. 

(<^  Tayhr,  d.  Atkin»  t.  Horde, 
Burr.  60.  FatrdaiM^  d.  Empwit 
V.  SkacfJeUm,  Burr.  2604.  Beck, 


d.  PhiUips  y.  Fry,  Burr.  2831. 

(d)  Davetmort  y.  T\frrel,  BL 
Rep.  675.  Fatrc^tm,  d.  J5lKi|M0fi 
V.  Skaekleton,  Bl.  Rep.  690. 

(e)  Doe,  d.  Fi$har  and  Wife  v. 
Protter,  Ck>wp.  217.  JDoe,  d« 
Mildre  v.  Briyhtman,  10  East, 
688.  Doe,  d.  HeUinys  v.  Bird, 
11  East,  49.  Denn,  d.  Warren  v. 
Feamsi(k,  1  Wils.  176. 


and 
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and  ^ardian,  has  been  deemed  a  sufficient  actual  tstei-* 
sin  by  a  posthumous  son»  whe  died  at  five  weeks  old^ 
to  bar  the  descent  to  his  sisters  of  the  half  blood,  and 
convey  it  to  a  collateral  heir:  to  make  a  possemofra" 
triSf  that  the  land  might  descend  to  a  remote  heir  of 
the  whole f  in  preference  to  sisters  of  the  Aa^  blood. 
Such  was  the  case  of  Newman  v.  Newman  (a);  in 
which  the  rigid  rede  of  possesno  fratris  was  contend* 
ed  for,  and  investigated;  and  the  doctrine  relative 
to  actual  and  constructive  seisin  enquired  into  and 
illustrated.  In  the  case  of  estates  tail  the  half  blood 
coming  within  the  description  of  the  entail,  may  in- 
herit as  effectually  as  the  whole  blood.  There  the 
rule  of  possessiofratris  does  not  apply.  Neither  does 
it  in  the  case  of  peerages.  Nor  does  the  role  hold 
with  respect  to  inheritances  in  fee<-simple,  nidess  there 
be  an  actual  possession  of  the  brother,  or  that  which 
has  been  deemed  equivalent.  Por  in  that  respect  there 
is  a  difference  between  freehold  and  chattel  leases  out- 
standing. In  the  former  case,  unless  the  elder  bro- 
ker afterwards  obtain  possession  by  the  receipt  of 
rent,  or  other  acknowledgment,  the  descent  will  be 
to  the  younger  brother  of  the  half  blood,  in  preference 
to  the  sister  of  Ihe  whole  blood :  but  in  the  case  of  a 
chattel  lease  outstanding,  the  possession  of  the  tenant 
is  the  possession  of  the  landlord ;  and  the  rule  oipos^ 
sessio  fratris  attaches  (i). 

In  general,  as  to  the  operation  of  the  statutes  of 
Limitations,  it  should  be  remembered,  that  when  vof 
of  them  has  begun  to  operate,  no  ra^^e^t^m/  disability^ 


-mm^^mw^f'^*^^^!^^ 


(a)  3  Wils.  dl6.    Black.  838.     213.  Dw  v.  KeeM,  7  T. ».  300. 
S.  C.    Lit  8ec.  396,  7.  Co.  Lit.  16  a.    Jeak.  t42. 

(6)  Dw  V.  Whiehelo,  8  T.  R. 

namely, 
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Munely,  mmrriag€f  infancy f  insanity^  imprisonment^ 
Sgc.  (for  which  they  almost  unifomily  provide)  ynSL 
impede  its  progpress.  If  it  could  have  such  an  effect 
on  the  coBStmctHHi  of  any  one  of  them,  it  would 
eqaally  affect  the  otheis.  FWim  the  terms  of  the  sta* 
tote  of  Fines  (tf )»  the  nniform  constmction  of  all  tiie 
statutes  of  limitations,  and  innn  the  gmeraDy  received 
opinion  of  tiie  ptofesnon  on  the  subject,  the  prmciplo 
onght  not  to  be  disturbed.  It  would  be  mischtevoiis 
to  refine  on  the  subject,  or  to  make  any  dntinction 
^Hiatever  between  Tohmtary  and  invohmtary  disabili* 
ties.  In  both  cases,  when  die  disability  is  once  re* 
moved,  the  statutes  attach.  This  point,  though  of  no 
great  diffienlty,  yet  beii^  of  importance  to  questions 
arising  on  those  beneficial  statutes,  the  statutes  of 
liukaiimis,  Aie  court  of  King's  Bench  sdbnmly  de* 
termined  in  the  case  of  Comnt  Duroure  v.  Jones  (&). 
Ami,  it  has  since  been  settled  in  the  case  of  George  v. 
Jessvn  fc),  that  where  liie  ancestor  ^ed  seised  leav- 
ing a  son  nnd  daughter,  infants,  and  on  the  death  of 
liie  fetn«»estor  a  stranger  entered,  and  the  8<m  soon  after 
irorit  to  sea,  and  was  sof^posed  to  have  died  abroad 
witilin  1^,  the  daughter  was  not  entitled  to  twenty 
years  to  make  her  entry  after  tiie  death  of  her  brother, 
hut  only  to  ten  years ;  more  than  twenty  years  having 
in  the  whole  elapsed  since  the  death  of  the  person  last 
seised* 

If  a  mnn  of  nonsane  memory,  and  out  of  the  king- 
dom, comes  into  the  kingdom,  and  then  goes  out 
of  it  again,  his  nonsane  memory  continuing,  his 
privilege  as  to  bemg  out  of  the  kingdom  is  gone ;  and 

(a)  4  H.  H.  c.  24.  (6)  4  T,  Rep.  300.  (c)  6  East,  80. 

his 
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his  privilege,  as  to  npnsane,  will  begin  frcnn  the  time 
he  returns  to  his  senses  (^i). 

If  a  declaration  in  ejectment  be  delivered  within 
twenty  years,  and  a  trial  had,  in  which  there  was  a 
confession  of  lease,  &c.  yet  if  the  plaintiff,  being  nonf* 
suited  in  that  action,  bring  another,  after  the  end  of 
twenty  years,  the  confession  in  the  first  acticm  will  not 
be  proof  of  an  entry,  to  bring  the  case  out  of  the  sta- 
tute of  Limitations.  In  such  case,  it  seems  (though 
from  what  is  stated  hereafter  may  be  doubted)  there 
must  be  an  actual  entry  (b). 

• 

If  the  king  has  judgment  in  an  information  of  in- 
trusion, this  does  not  hinder  a  third  person,  a  mere 
stranger  to  the  suit,  from  entering  and  bringing  his 
ejectment  ;•  because  the  king  makes  no  title  by  the  re- 
cord of  this  judgment.  And  no  habere  Jacias  seisinam 
issues,  because  the  information  does  not  su{^ose  the 
king  to  be  out  of  possession,  but  the  contrary ;  and 
that  a  stranger  intruded  on  him :  therefore  on  this 
judgment  an  injunction  only  goes  to  the  party,  and  all 
claiming  under  him.  But  such  judgment  cannot  bind 
a  stranger,  so  as  to  take  away  his  right  of  entry;  to 
try  his  title  in  ejectment ;  because  the  king  does  not 
acquire  any  title  by  that  record  (c). 

Soif^.  be  outlawed,  and  his  lands  extended  upon 
an  inquisition,  the  outlawry  and  inquisition  do  not 
take  away  the  entry  of  a  third  person  who  claims 
title  to  the  lands  extended ;  but  leave  him  his  remedy, 

— ^ . 

(d)  Story  y.  Lord  Windsor,  (c)  Friend  v.  The  Duke  of 
2  Atk.  631.  Richmond,  Hard.  460. 

(&)Ca8.K.B.673. 

by 
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by  ejectment,  for  recovery  thereof.  For  the  king  ac- 
quires no  title  or  interest  in  the  land,  but  only  to  the 
PUOPiTS,  by  the  outlawry :  and  the  possession  of  the 
lands  still  being  in  ^.^  it  were  absurd  to  suffer  his  out- 
lawry to  privilege  it  against  the  entry  of  a  third  per- 
son, who  might  have  been  disseised  of  that  land.  But 
an  intruder  upon  the  king*s  possession  can  neither  have 
an  ejectment  himself,  nor  make  a  lease  to  another,  on 
which  his  lessee  can  maintain  an  ejectment ;  because 
no  .man  can  recover  in  this  action  who  hath  not  the 
possession,  and  a  right  of  entry  into  it :  the  former 
indeed  is  alleged  in  the  declaration,  and  must  be  proved 
by  the  confession  of  entry ;  but  the  rule  of  court  is 
not  so  imderstood,  as  to  make  any  part  of  the  plain- 
tiff's title,  or  to  better  it.  And  as  the  king  is  not  in, 
so  neither  can  he  be  turned  out  of,  possession,  but  by 
matter  of  record;  consequently  the  intruder  is  not 
understood,  in  law,  to  gain  any  possession  by  his  in- 
trusion, and  cannot  therefore  have  this  action,  in 
which  the  possession  is  recovered. 

But  where  the  pc^session  is  not  actually  in  the 
king,  but  in  lease  to  another,  there  if  a  stranger 
enter  on  the  lessee,  he  gains  the  possession,  without 
taking  the  reversion  out  of  the  crown ;  and  may  have 
his  ejectment  to  recover  that  possession,  if  he  be  af- 
terwards ousted.:  fox  there  is  a  possession  in  pais  and 
not  in  the  king ;  and  that  possession  is  not  privileged 
by  the  prerogative.  Hence  it  follows,  that  the  Jcing's 
lessee  may  likewise  have  an  ejectment  to  punish  the 
trespasser,  and  to  recover  the  possession  which  was 
taken  hoin.  him  (a). 

(fi)  Sutton's  case,  1  Leon,  200.    Lee  v.  Norris,  Cro.  Elias.  332. 

F  The 
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The  statutes  8  H.  ff.  c.  16.  and  18  H.  6.  c.  6.  prohi- 
biting the  granting  to  farm  of  lands  seised  into  the 
king's  hands,  upon  inquest  before  escheators,  until  such 
inquest  be  returned  in  the  chancery  or  the  exchequer, 
and  for  a  month  afterwards,  if  the  king's  title  in  the 
same  be  not  found  of  record,  unless  to  the  party 
griered,  who  shall  have  tendered  his  traverse  to  such 
inquest,  and  avoiding  all  grants  contrary  thereto ;  ex- 
tend to  the  case  of  an  escheat  by  the  death  of  the  te- 
nant last  seised,  without  heirs,  where  no  immediate 
tenure  of  the  crown  is  found  by  the  inquest.  And 
as  the  crown  cannot  grant  to  a  stranger  in  such  a  case 
without  office,  neither  can  the  plaintiff  in  ejectment 
recover  upon  the  demise  of  the  crovni  (a). 

A.  covenanted  to  stand  seised  of  land,  to  the  value 
of  .fTlOO  per  annum,  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  his  daughters  successively,  who 
should  be  unmarried  at  the  time  of  his  dfeath,  till 
they  should  severally  receive  and  levy  ^600  a-piece ; 
remainder  to  his  son.  A.  died  the  30th  of  Eliz.  and 
the  son  entered  and  possessed  the  land,  in  disturbance 
of  the  daughters,  till  the  42d  of  Eliz.  when  Ae  eldest 
daughter  {there  being  four  of  them)  brought  her  eject- 
ment. But  she  did  not  recover  the  land ;  because  her 
entry  was  taken  away,  by  suffering  the  son  to  enjoy  it 
whilst  >she  might  have  entered  and  levied  her  portion ; 
and  because  she  would  otherwise  keep  the  rest  of  the 
daughters  from  the  perception  of  the  profits:  and 
therefore  it  was  held,  that  she  had  no  other  remedy 
b^t  against  the  son,  who  had  received  the  profits  to 
her  prejudice  (^). 

(a)  Doe,  d.  the  King  and  otherM         (b)  Blackboum  v.  Lasseis,  Cro. 
V.  Redfern,  12  East,  90.  Eliz.  800.     Noy,  53. 

If 
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If  a  re&t  be  granted  in  fee,  or  ot^nn^f  to  4* 
with  a  proviso,  in  caie  it  be  in  ^rrear,  to  €nter  aii4 
hold  a^  )^i>d  till  the  arrears  he  $atUfied  out  qf  tb^ 
projfitf  •;  if  the  rent  be  iu  arrear^  4»  i^&y  recover  the 
possewdon  in  ejectment :  fur  the  proviso  creates  an  io- 
teresf;  iu  the  )4ad>  to  ansver  the  rent.  Apd  regularly, 
vbpever  hath  an  interest,  m^y  denuse  the  same  to  arir 
other;  eop^^^quctttly  the  person  claiming  under  the 
demise  may  maintain  an  ejectment  (n).  And  this  may 
now  be  deemed  9>  set^/^d  poipt,  aj»d  ^&t  whether  the 
rent  be  created  by  gra^t  fl  common  V^yfp  oif  by  way  of 
ifse.  Bnt  the  propi^o  alluded  to  can  only  operate 
dufring  the  t^rpu ;  as  in  the  case  qf  Johns  v.  JVhitUy 
and  others  (b)f  the  qufcstion  resulting  from  the  plead- 
ings wai,  If  hejther  thfe  defendant  Whitley  had  a  right 
to  enter»  after  the  detormination  of  a  term  <^  ninety* 
nine  years,  by  the  death  of  Peter  Knight f  and  take 
the  emblements  of  the  closes,  which  he  {Whitley)  had 
ploqghed  aad  so¥n|,  while  his  interest  at  will  subsisted, 
in  the  life-time  of  Peter  Knights  notwitl^stending  Uie 
proviso,  t^at  it  should  be  l^.wful  for  Christopher  Hur^^ 
ris  (the  ie^qf  of  the  torm)  to  re-enter  into  the  closes 
w  whichf  ^o«  if  the  fevie  fhoidd  be  let  to  tillage, 
without  Aiq^ce  first  obti^Acd :  as  neith&r  Harris^  his 
heirs  or  9tmgM  (or  the  plaintiff),  entered  before  the 
^UtmvufXvm  .9f  ithe  term»  for  the  breach  of  lAe  pm- 
vise,  by  ploughing  and  sowing  the  closes  in  question? 


It  wa3  ^d,  that  if  the  lessor,  his  hoir  or  assignee 
(the  plaintiff^,  h«d  entered  for  breach  of  the  condkion 
before  ^  (^toirmination  of  the  term,  the  de&ndant 


(a)JbaflU2il  y.£2aa^»  1  Lev.     5K  Keb.  20. 134. 270. 306.  lUym* 
170.     1  Sid.  223.  202. 044.    1     136. 169.  S.  C. 
Saund.  112.     1  Kct.  784.  916.         (i)  3  Wils.  127. 

T  2  would 
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would  certainly  have  had  no  right  to  re-enter  and  take 
the  emblements ;  and  that  although  the  plaintiff  did 
not  en/er  during  the  term  for  the  condition  broken, 
but  entered  only  at  the  determination  of  the  term,  it 
should  have  the  same  effect  as  if  he  had  so  entered ; 
and,  being  in  by  law,  should  take  advantage  of  the 
breach  of  condition,  and  the  defendant  not  have  the 
emblements,  and  take  advantage  of  his  own  wrong. 

CiTRiA.  The  proviso  could  only  operate  during  the 
continuance  of  the  lease.  When  that  was  determined, 
the  proviso  was  at  an  end;  and  the  plaintiff,  never 
having  been  in  possession,  by  right  of  re-entry,  for 
the  condition  broken,  can  have  no  advantage  thereof : 
the  defendant  therefore  who  ploughed  and  sowed  the 
land,  has  in  law  and  justice  a  right  to  reap  and  take 
the  emblements.— Judgment  for  the  defendant. 

'  It  is  a  general  principle,  clear  and  indisputable,  that 
the  landlord,  having  the  jus  disponendiy  may  annex 
whatever  conditions  he  pleases  to  his  grant,  provided 
they  be  neither  illegal  nor  unreasonable  (a).  Therefore 
^n  express  stipulation  in  a  lease,  that  ^'  if  the  lessee 
do  any  act,  upon  which  a  commission  of  bankrupt 
may  issue,  the  lessor  shall  have  a  right  to  re-enter," 
was  deemed  a  legal  operative  condition,  in  the  case  of 
Hunter  v.  Galliers  and  others  (A),  assignees  oi  Green. 
In  that  case  a  special  verdict  was  found,  stating 
(among  other  material  facts),  that  Hunter^  being 
seised  of  the  premises,  demised  them  by  lease,  to 
Greenj  for  twenty-one  years ;  provided  that  if  Green 
should  commit  any  act  of  bankruptcy  whereon  a  com- 


T*- 


(a)  Doe  J  d.  Goodbehere  y.  Be^         (6)  2  T.  Bep.  133. 
van,  3  M.  <&  S.  353. 


mission 
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mission  shonid  issue,  and  be  found  bankrupt;  or 
should  make  any  composition  with,  or  make  any 
assignment  of  his  effects  in  trust  for,  his  creditors ;  it 
should  be  lawful  for  Hunter  to  re-enter,  &c. 

AsHHURST,  J.     Is  this  proviso  contrary  to  any  ex- 
press law,  or  so  unreasonable  as  that  the  law  will  pro- 
nounce it  to  be  void  ?  That  it  is  not  against  any  posi- 
tive law  is  admitted;  no  case  has  decided  it  to  be 
illegal.     In  the  |case  of  Lord  Stanhope  v.  Skeggs  (a), 
the  court  were  divided  in  opinion  on  the  question 
which  arose  there ;  therefore  that  is  no  authority  either 
way :  but  considering  the  ground  of  that  difference^ 
it  is  some  authority  in  support  of  this  proviso :  for  the 
doubt  arose  on  considering,  whether  a  clause  of  re- 
straint could  operate  upon  executors,  to  prevent  them 
from  assigning  land,  which  was  expressly  leased  to 
the  original  tenant  and  his  executors  eo  nomine^  when 
that  was  the  only  mean  by  which  they  could  exercise 
the  trust.    That  doubt  does  not  occur  in  this  case,  the 
question  turning  here  on  a  different  point.   The  proviso 
not  being  against  any  express  authority  of  law,  it  re- 
mains to  be  considered,  whether  it  be  void  or  unlawful, 
as  against  reason  or  public  policy.     It  does  not  appear 
to  be  against  either.     First,  it  is  reasonable  that  a 
landlord  should  exercise  his  judgment  with  respect  to 
the  person  to  whom  he  trusts  the  management  of  his 
estate:  a  covenant  therefore  not  to  assign  is  legal; 
covenants  to  that  effect    are  frequently  inserted   in 
leases,   and  ejectments  are  every  day  brought  on  a 
breach  of  such  covenants.     The  landlord  may  provide 
that  the  tenant  shall  not  make  him  liable  to  any  risk 


W^t^^l^m 
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^  bad,  and  feaT«  tint  which  is  good/'  The  question 
here  is,  wh^er  the  proviso  be  good  according  to  the 
principles  of  the  common  law,  as  to  that  part  of  it  on 
which  the  qaesticm  arises,  namely,  the  act  of  hank- 
raptcy,  which  is  the  only  point  necessary  to  be  c<msi« 
deied  ?  The  case  has  been  argaed  on  the  ground  of 
inconvenience,  becaase  the  possession  of  an  estate  on 
such  t^ms,  may,  it  has  been  said,  enable  a  tenant  to 
hdd  oat  false  colours  to  the  world.  That  however  does 
not  apply  to  the  occupation  of  land:  for  a  creditor 
wonM  not  rely  on  the  mere  possession  of  the  occupier ; 
he  would,  if  he  could,  know  what  interest  he  had  in  it. 
T¥dne  he  desirous  of  knowing  Aat,  he  most  look  into 
the  lease  itself ;  where  he  would  find  the  proviso,  that 
the  t^umt^s  interest  would  be  forfeited  in  case  of  baidc'- 
n^tcy.  Stock  upon  a  farm  might  induce  credit ;  faot 
will  not  govern  this  case*  It  has  also  been  argued,  as 
equivalent  to  a  proviso,  that  the  lease  diould  mot  be 
seised  und^  a  commission  of  bankrupt ;  the  defend- 
ant's counsel  having  first  supposed  the  lease  to  be 
granted  absolutely  for  a  certoin  term,  and  then  that  a 
subsequent  proviso  is  added  to  that  effecL  Such  a 
proviso  would  be  bad,  because  repugnant  to  the  grant 
itself ;  but  here  th^re  is  an  crprzu  limitation  that  the 
lease  shall  be  void  on  the  lessee  beooming  bankrupt. 
The  hmdlord  in  this  case  parted  with  the  term,  on  ac^ 
count  of  the  perKmal  confidence  which  he  reposed  in 
his  tenant ;  which  is  manilestly  the  case  in  all  leases 
where  clauses  against  alienation  are  introdoeed.  The 
landlord  probably  relies  on  the  tenant's  honesty ;  or 
approves  of  his  skiU  in  furming,  and  thinks  he  will 
take  more  care  of  the  £EHrm  than  another;  and  has 
therefore  a  right  to  g^rd  against  the  estate  falling 
into  hands  which  may  jmA  asaaage  it  so  well  as  the  ori- 
ginal 
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ginal  tenant.  Suppose  a  lease  be  granted  for  twenty*one 
years,  on  condition  that  the  tenant  so  long  continue  per- 
sonally  to.  occupy  the  land ;  no  objection  can  legally  be 
urged  against  such  a  condition ;  for  personal  confidence  .  « 
is  the  very  motive  of  granting  the  lease ;  and  that  is 
like  the  present  case.  Lord  Stanhope'^  case  does  not 
apply  to  this.  In  the  first  place,  the  court  were  equally 
divided,  and  therefore  the  case  has  no  authority.  In 
mentioning  this,  I  do  not  mean  even  to  insinuate,  that 
the  opinion  I  then  entertained  was  right ;  but  there  is 
a  great  difference  between  the  two  cases.  There  the 
lease  was  g^nted  to  the  tenant,  his  executors  and  ad- 
ministrators ;  they  were  to  take  as  such,  which  gave 
rise  to  the  doubt  in  that  case  :  and  Lord  MANSFiEiiD 
there  said,  the  difiiculty  is,  that  as  by  the  terms  of  the 
lease  the  executors  were  to  take,  the  subsequent  pro- 
viso that  they  should  not  assign,  seemed  repugnant  to 
the  grant  itself.  Again,  that  was  not  an  husbandry 
lease  for  twenty-one  years,  like  the  present,  but  for 
forty-one  years ;  and  there  may  be  great  reason  for  a 
distinction  between  the  two  terms ;  for  if  such  a  pro- 
viso as  this  were  inserted  in  very  long  leases,  it  would 
be  tying  up  property  for  a  considerable  length  of  time, 
and  be  open  to  the  objection  of  creating  a  perpetuity. 
But  the  principal  ground  is,  that  this  is  a  stipulation 
not  against  law,  nor  repugnant  to  any  thing  previously 
stated  in  the  lease,  but  merely  against  the  act  -  of  the 
lessee  himself,  which  I  think  was .  competent  for  the 
lessor  to  make. 

6rose,  J.     The  question  is,  whether  the  landlord 
may  not  stipulate  that  he  will  let  his  land  only  to  the ' 
tenant,  or  to  such  an  assignee  as  he  (the  landlord)  shall 
approve  ?     I  know  of  no  authority  which  says  such  a 

stipulation 
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^pulation  is  illegal.  The  defendants  counsel '  has 
called  in  aid  the  21  Jac.  1.  c.  15.  but  that  has  never 
been  extended  to  lands.  Inconvenience  rather  bears 
the  other  way ;  for  this  cannot  be  determined  to  be 
illegal  on  any  principle,  which  would  not  equally  affect 
leases  which  are  every  day  granted  in  large  towns,  re- 
straining assignments  to  persons  exercising  noxious 
trades ;  trades  which  not  only  diminish  the  value  of 
the  house  assigned,  but  also  of  the  adjoining  ones,  be- 
longing probably  to  the  same  landlord—Judgment 
for  the  plaintiff. 

As  the  plaintiff's  right  to  enter  often  arises  on  a  for- 
feiture incurred  by  the  non-performance  of  a  covenant 
or  condition,  and  as  the  landlord  may  annex  what  con- 
ditions he  pleases  to  his  grant,  provided  they  be  neither 
illegal  nor  unreasonable.  And  as  the  law  uniformly 
leans  against  forfeitures,  and  requires  the  breach  com- 
plained of  to  be  brought  within  the  very  terms  of  the 
covenant  (12),  it  will  help  the  subject,  if  not  establish 
a  principle,  to  state  shortly  some  cases  wherein  the 
right  to  re-enter  for  the  breach  of  provisoes  other  than 
for  payment  of  rent,  has  been  discussed  and  decid- 
ed; in  the  decision  of  which  must  necessarily  be  in- 
cluded the  legality  and  reasonableness  of  the  condi- 
tion, which  is  indeed  assumed  or  admitted  by  the  de- 
cisions turning  only  upon  the  breaches,  and  not  upon 
the  covenants. 

In  the.  case  of  fox  v.  Swan  (6),  it  was  held,  that  a 
covenant  not  to  assign  without  the  lessor's  consent  was 
pot  broken,  nor  a  forfeiture  incurred  by  the  lessor's 
devising  the  term  without  such  consent.     So  where  a 

(a)  Co.  Liu.  211  b.  (6)  Sty.  482. 

lessee 
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lessee  covenanted  not  to  assign^  wd  afterwards  made 
an  under-lease^  this  was  no  breach  of  the  covenant  (a)  t 
but  where  the  lease  contained  a  proviso  that  the  lessee 
and  his  administrators  should  not  let,  set,  or  assign 
over  the  whole  or  part  of  the  premises  without  leave 
in  writing,  on  paii^  of  forfeiting  the  lease^  the  adminis- 
tratrix of  the  lessee  cannot  underlet  without  incurring 
a  forfeiture  (&)»  So  if  the  proviso  in  the  lease  be  not 
to  assign,  or  otherwitt  part  with  the  premises  for  the 
whole  or  any  part  of  the  term,  a  forfeiture  is  incurred 
as  well  as  by  an  underlease  as  by  an  assignment  (c). 

.  In  the  case  oiR^e,  d.  Dinghy  v.  Saks  (  d)^  the  terms 
of  Ihe  proviso  for  re-entry  were,  in  case  the  tenant 
should  demise,  lease,  grant,  or  let  the  demised  piemises, 
er  any  part  or  parcel  thereof,  or  convey^  &c*  to  any 
person  whomsoever,  for  all  or  any  part  of  the  term, 
without  the  licence  of  the  lessor  in  writing ;  the  lessee 
afterwards,  without  such  licence,  agreed  with  a  person 
to  enter  into  partnership  with  him^  and  that  he  should 
have  the  use  of  the  back  chamber,  and  some  other  part 
of  the  premises  exclusively,  and  of  the  rest  jointly  with 
the  lessee,  and  accordingly  let  him  into  possession ; 
this  was  held  to  be  a  forfeiture.  But  letting  lodgings 
is  not  a  breach  of  a  covenant  in  a  lease  not  to  underlet 
any  part  of  the  pretaiises  without  the  licence  of  the 
lessor  («)• 

In  a  demise  for  years  to  S*  who  covenanted  that  he, 
his  executors,  administrators,  or  assigns,  would  not 

(a)  Cnuae,  d.  Bkncoey.Bugby,  (d)  1M.&  S.  287. 

^  Wils.  234.  (c)  Doe,  d.  Pitt  r.  Laming^ 

(i)  Roe,  d«  Gregtom  ▼•  Harruon.  4  Caiap.  77. 

2T.R.426.  ^ 

(c)  jDoc,  d.  Holland  v.  Worsley, 
1  Camp.  20. 

assign 
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assign  tlie  indenture^  or  hia  or  tbeiir  liitereBt  theteb^ 
or  asBigil  the  prenuses  to  any  penom  ttrhatsoever^  with- 
oat  consent  in  writing  of  the  lesiMMr ;  ptoviso^  that  ill 
cage  he,  his  executors^  adininirtratorsv  or  aMigns,  shonld 
part^vith  his. or  their  interest  contrary  to  his  corenant, 
the  lessor  might  enter»  S*  deposited  the  letee  as  a  se«- 
cnrity  for  money  borrowed,  and  became  bankrupt^  and 
the  lease  was  sold  by  direction  of  the  Chancellor,  to 
pay  that  debt«  The  Oonrt  of  King's  Bench  held,  that 
the  awi^eo  under  the  <»iBmi«sion  might  ussign  th« 
lease  to  the  vendee  without  the  donsent  of  the  lessor  (a). 
Bat  where  onie  leased  for  twenty--one  years,  if  the  te* 
nant,  his  elcecutors,  8tC\  should  so  long  continne  to 
inhabit  and  dwell  in  the  farm  house,  and  actually  oo« 
cupy  the  lands,  &c«  and  not  let,  set,  assign  oVer,  or 
otherwise  depart  with  the  lease :  it  was  held,  that  the 
tenant  having  become  bankrupt,  and  his  ails^oees 
having  possessed  themselves  of  the  premises,  and  sold 
the  lease,  the  bankrupt  being  out  of  the  actual  posses- 
sion and  occilpation  of  the  feilfm^  iht  lessor  might 
maintain  aa  ejectment  without  a  previous  reentry, 
the  oontinuance  of  the  t^Tm  itself  being  made  to  de* 
pend  upon  the  lessee's  actual  occupation  {6). 

Where  the  lessee  covenanted  not  td  let,  set^  assign, 
titaisfBr^  tnake  ever,  barter,  elxehange,  ot  otlM> 
wise  part  with  the  indenture  of  lease  or  the  ^prmoisKm 
demised,  with  a  proviso,  that  if  he  did  so,  the  landlord 
teight  re-enter  $  afterw^Mrds  for  a  jn^st  debt^  S^^^  ^ 
warrant  of  attorney  to  confess  judgment,  upon  which 
the  lease  was  taken  in  execution  and  sold ;  this  was 


I  •>!   t*^  i  •  .  V    r  -.in 


(a)  JDoe,  d.  GooHbthere  v.  Be^         (b)  t)oe,  d.  Lotkwood  v.CBarA, 
tan^  d  lii.  &  S.  358.  i  8  £ast^  185. 

held 
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held  to  be  no  forfeiture  of  the  lease,  the  court  adopts 
ing  the  distinction  between  those  acts  that  the  party 
does  voluntarily,  and  those  that  pass  in  irvoitum :  judg- 
ments in  contemplation  of  law  always  passing  in  invi* 
turn;  whether  under  an  action  resisted,  or  under  a 
warrant  of  attorney  (a).  But  in  a  subsequent  eject- 
ment for  the  same  premises  upon  the  same  proviso,  the 
case  stated  was,  that  the  lessee,  gave  the  warrant  of  at- 
torney for  the  express  purpose  of  enabling  the  creditor 
to  take  the  lease  in  execution  under  the  judgment; 
This  the  court  held  to  be  a  fraud  of  the  covenant,  and 
that  the  landlord,  under  the  clause  of  re-entry  for 
breach  of  the  condition,  might  recover  the  premises 
in .  ejectment  from  a  purchaser  under  the  sheriff's 
sale(i). 

Waste  can  only  be  committed  of  the  thing  demised ; 
therefore,  if  trees  be  excepted  out  of  a  demise,  waste 
cannot  be  committed  by  cutting  them  down,  and  con- 
sequently an  ejectment  cannot  be  brought  as  for  waste 
in  such  case  (c).  A  covenant  not  to  use  any  trade  or 
business  upon  the  demised  premises,  is  broken  by 
keeping  a  school  upon  them ;  so  a  covenant  that  the 
lessee  shall  not  exercise  the  trade  of  a  butcher  upon 
the  premises,  is  broken  by  selling  there  raw  meat  by 
retail,  although  no  beajsts  were  slaughtered  upon  the 
premises  (d). 

A  covenant  in  the  lease  of  a  house  to  insure,*  and 


(a)  Doe,  d.  Micheson  v.  Car-         (c)  Goodrigkt,  d.  Peters  v.  Ft- 
ter,  8  T.  R.  57.  vian,  8  East,  199. 

(b)  Doe,  d.  Micheson  v.  Car-         (d)  Doe,  d.  BUh  v,  KeeHng, 
ter,  8  T.  R.  300.  1  M.&  S.  96.  Doe,  d.  OaskeUv. 

Spry,  1  B.  &  A.  617. 

keep 
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keep  insured  a  given  sum  of  money  upon  the  premises, 
dniing  the  term,  in  some  sufficient  insurance  office, 
is  not  Yoid  for  uncertainty,  but  means  that  the  pre- 
mises shall  be  insured  against  fire  in  some  office  where 
insurances  against  fire  are  usually  effected ;  and  if  the 
lessee  insure  the  amount,  but  omit  to  pay  the  annual 
premium,  within  the  allowed  time,  the  lease  is  for- 
feited upon  the  clause  of  re-entry,  although  the  pre- 
mium be  paid  within  a  few  days  after,  and  no  action 
commenced,  nor  accident  by  fire  happened  (a}. 

A  covenant  to  deliver  up  at  the  end  of  the  term,  all 
the  trees  standing  in  an  orchard  at  the  time  of  the  de- 
mise **  reasonable  use  and  wear  only  excepted,"  is  not 
broken,  by  removing  trees  decayed  and  past  bearing, 
from  a  part  of  the  orchard  which  was  too  crowded  (3). 

Where  there  is  a  general  covenant  on  the  part  of  the 
tenant  to  keep  the  premises  in  repair,  and  it  is  ftur- 
ther  stipulated  by  an  independent  covenant,  that  the 
tenant  within  three  months  from  notice  being  served 
on  hkn  by  the  landlord  shall  repair  all  defects  specified 
in  the  notice,  the  landlord,  after  serving  him  with  a 
notice,  may  within  the  three  months  bring  an  ejectment 
for  a  breach  of  the  general  covenant  to  repair  (c). 

Under  a  beneficial  long  lease,  reserving  liberty  to  the 
lessee  to  cut  down  and  dispose  of  all  timber  and  cop- 
pice, &c.  then  growing  or  thereafter  to  grow  during 
the  term,  subject  to  a  proviso,  that  when  and  so.  often 


(a)  Doe,  d,   Pitt  r.  Sbeww,         (c)  Roe,  6.  Goatfy  v.  Pome, 
3  Csmp.  184.  2  Camp.  620. 

(b)  Doe,  d.  J<mei  r.  Cromeh^ 
2  Camp.  448. 

as 
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98  the  lessee  should  int^id  dhriBg  the  term  to  fall  the 
timber,  &c«  growing  on  the  premises,  or  any  part 
thereof,  he  should  immediately  thereupon  give  notice  in 
writing  to  the  lessor  of  such  intention,  who  should  there- 
upon have  tlie  option  of  purchasing  it ;  and  on  the  lessor's 
neglect  or  refusal  to  purchase,  the  lessee  might  dis- 
pose of  it  absolutely ;  if  the  lessee,  soon  after  the  exe- 
cution of  the  lease,  bon^  fide  intend  to  c»it  down  the 
whole  of  the  then  growing  timber  and  coppice,  &c« 
and  give  notice  in  writing  to  that  effect,  and  the  lessor 
do  not  accept  the  purchase,  but  disclaims  it,  the  lessee 
may  proceed  to  cut  down  th^  whole  in  different  seasons 
according  to  his  convenience,  and  is  not  obliged  -  to 
giro  a  fresh  notice  at  every  succeeding  cutting ;  and 
this,  though  tlie  lessor  had  in  the  interval  assigned  his 
interest  in  the  land  to  another  (a). 

To  enable  the  reversioner  to  take  advantage  of  a 
forfeiture,  ho  must  be  entitled  to  the  reversion  at 
tiie  time  the  forfeiture  was  incurred ;  and  if  the 
condition  be  entire,  and  dispensed  with  in  part,  it  is 
gone  altogether;  so  if  the  condition  prohibit  an  act 
without  leave  from  the  lessor,  and  it  be  granted,  the 
conditioi]L  is  gone;  but  a  parol  licence  will  not  dis- 
charge the  lessee  from  the  restriction,  if  the  proviso 
required  the  leave  to  be  in  writing  (b).  It  may  also 
be  observed  generally,  that  a  power  of  re-entry  can- 
not be  resumed  to  a  stranger,  nor  will  it  be  extend- 
ed to  the  executors  of  a  lessor,  unless  they  are  named, 
nor  (unless  named),  will  the  covenant  of  a  lessee  not 


<4r)  GoadHtk,  4.  Lnxmwe  v.     12  East,  444.    Dumper  r.  S^pu, 
Saville,  16  East,  87.  C^o.  Eliz.  815.  Boe,  d.  Gregwn, 

(b)  Fenn,  d.  Matthewsv.  Smart,     v.  Harris^,  2  T,  R.  426, 


to 
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to  assign^    biod   his  representative  unless  they  are 
msned  (a)» 

•  4 

\ 

In  such  csuses,  it  was  formerly  holden  that  an,  ac- 
tual  entry  should  be  made ;  because  the  title  to  the 
land  accrued,  by  the  grantee  entering.  It  was  how- 
ever settled  by  Lord  Hale,  long  pjior  to  the  statute 
of  4  G.  2.  c«  28.  that,  in  such  case,  the  generaIi 
CONFESSION  was  sufficient,  without  proof  of  an  ac- 
tual entry.  And  now,  by  that  statute,  '<  in  all  cases 
*^  between  landlord  and  tenant,  when  half  a  yearns 
**  rent  is  in  arrear,  for  which  no  sufficient  distress  can 
be  found  on  the  premises,  and  the  landlord  hath 
right  by  law  to  re-enter  for  the  non-payment,  he. 
may,  without  any  formal  demand  or  re-entry,  serve 
a  declaration  in  ejectment,  in  the  manner  stated 
**  hereafter ;  and  on  proof  of  the  above  circumstances,, 
shall  recover  judgment  and  execution,  as  if  the 
rent  in  arrear  had  been  legally  demanded,  and  a  re- 
entrv  made*** 


41 


4i 


And  that,  **  in  case  the  tentot  shall  suffer  judgpient 
'<  and  execution  in  such  ejectment,  without  paying  the 
'^  arrears  and  costs,  or  filing  a  bill  in  equity  within 
'<  six  calendar  months  after  execution,  he  shall  be 
'^  barred  from  all  relief  in  law  or  equity^  other  than 

by  writ  of  error ;  mid  the  landlord  shall  hold  the 


premises  discharged  from  the  lease.'' 


But  by  secL  4«  of  the  same  statute,  which  seems 
to  have  been  only  a  declaration  of  what  had  been  pre- 
viously determined,  **  if  the  tenant,  before  the  trial, 

(a)  Co.  Lit.  214.  Doe,  d.  Bar-     WUles,  600.    Roe,  d.  Gregsan  r. 
ber  ^.  Letwrenee,  4  Tawt.  23.     Hurrisen,  2  T.  R«  429. 
Hasselfd,  Hodgson  v.Ootvtliwaite, 

"pay 
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pay  to  the  landlord,  or  tender  and  bring  into  courts 
the  arrears  and  costs,  all  further  proceedings  shall 
cease ;  and  if  the  tenant  be  relieved  in  equity,  he 
shall  enjoy  the  premises  under  the  old  lease,  with- 
out obtaining  a  new  one/' 


But  the  statute  is  not  confined  to  cases  of  ejectment 
brought  after  half  a  year's  rent  is  due,  where  no  suffix 
cient  distress  is  found  upon  the  premises.     In  the  case 
of  Rocy  d.  IVest  v.  Davies  (a),  the  plaintiff  recover- 
ed a  verdict,  and  Abbott  afterwards  obtained  a  rule 
calling  upon  the  lessor  of  the  plaintiff,  to  shew  cause 
why  it  should  not  be  referred  to  the  Master  to  com-- 
pute  what  was  due  for  rent,  and  why  upon  payment  of 
the  sum  so  found  due,  together  with  the  costs  of  the 
ejectment  and   of   the  application,  the  proceedings 
ishpuld  not  be  stayed:    this  was  opposed  upon  the 
ground  that  the  statute  only  admits  of  such  an  appli- 
cation before  trial,  and  the  court  for  that  reason  being 
against  the  motion,  it  was  then  urged,  that  the  statute 
only  applied  to  cases  of  ejectment  brought  after  half  a 
year's  rent  due,  where  no  sufficient  distress  was  to 
he  found  upon  the  premises :  but  by  Lord  ElIiEN- 
BOROUGH  the  statute  is  more  general  in  its  operation; 
for  though  the  fourth  clause  has  the  word  such  (such 
ejectment,)  yet  the  second  clause  to  which  it  refers  is 
in  the  disjunctive  J  stating  first,  that  in  all  cases  between 
landlord  and  tenant,  when  half  a  year's  rent  shall  be 
in  arrear,  and  the  landlord  has  a  right  of  re-entry  for 
non-payment  thereof,  he  may  bring  ejectment,  &c.  or 
in  case  the  same  cannot  be  legally  served,  &c.  or  in 
case  such  ejectment  shall  not  be  for  the  recovery  of 
any  messuage,  &c.  and  in  case  of  judgment  against 

■         .  K '  ■  111 

(a)  7  East,  363. 

the 
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th^  caraal  ejector,  or  nonsuit  for  not  confessing  lease, 
entry,  and  onster,  it  shall  appear  by  affidavit,  or  be 
pra?ed  upon  the  trial,  in  case  the  defendant  appears, 
AaC  half  a  year'»  rent  v^bm  due  before  the  declaration 
flerved,  and  that  no  sufficient  distress  was  to  be  found 
on  the  premises,  and  that  the  lessor  had  power  to  re- 
enter; then,  and  in  every  such  case,  the  lessor  in 
CTfeetment  tfhall  recover  judgment  and  execution,  &c. 
It  may  perhaps  be  true,  that  before  the  statute,  a  prac- 
tice obtained  in  this  court  of  relieving  the  tenant  up 
to  the  eirtent  contended  for ;  but  it  appears  by  the 
wov^  of  the  act,  that  the  legislature  only  meant  to 
legalize  that  practice  to  a  certain  extent,  namely,  upon 
the  application  of  the  tenant  before  trial.  If  there- 
fore we  were  now  to  extend  the  same  relief  to  him 
alter  trial,  we  should  be  exercising  the  function  of  le- 
gi^ation  instead  of  judicial  construction,  and  should 
dlepart  frtym  the  line  which  the  statute  has  drawn. 

Amd  if  there  be  no  sufficient  distress  upon  the 
prenises,  and  more  than  half  a  year's  rent  due,  the 
leseer  may  re-enter  without  any  demand  of  the  rent, 
alt1l<m^h  there  be  a  proviso  in  the  lease  that  the  right 
of  re-entry  shall  accrue  upon  the  rent  being  lawfully 
deuaaded  (tf ). 

The  fourth  section  requires  the  application  to  the 
emirt  by  the  lessee  to  be  before  trial,  but  under  cir- 
eamstances,  the  court  will  interfere  after  judgment 
for  want  of  a  plea,  has  been  signed  against  the  casual 
ej«etor,  and  after  the  writ  of  possession  has  been 
executed  • 


(a)  Bde,  d.  ScAofieMr.  Alexander,  2  M.  &  S.  525. 

c  And 
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And  the  mortgagee  of  a  lease  has  the  same  title  to 
relief,  and  upon  the  same  terms  as  a  lessee,  agamst 
whom  the  recovery  is  had.  IV.  by  a  lease  dated 
3d  November,  1807,  demised  to  J.  Cruwys,  two  mes* 
suages  in  Sloane-street,  for  the  miexpired  residue  of  a 
term  of  twenty  years,  at  ^52.  10^, ;  and  by  indenture 
of  4th  January,  1810^  Cruwys  assigned  the  lease  to 
Garden  for  securing  re-payment  of  «£150,  and  inte- 
rest, subject  to  a  proviso  for  redemption,  upon  re-pay- 
ment ;  which  sum  still  remained  due.  Three  quarter's 
of  a  year's  rent  being  in  arrear,  JV.  distrained,  and 
there  not  being  sufficient  effects  on  the  premises,  he 
served  a  declaration  in  ejectment  on  Cruwys^  who  was 
in  possession,  and  in  due  course  , signed  jud^nent 
against  the  casual  ejector  for  want  of  a  plea ;  and  hav- 
ing had  the  premises  delivered  to  him  by  the  sheriff, 
under  a  writ  of  possession,  he  demised  them  for  four- 
teen years  to  Killickf  who  had  since  expended  a  consi- 
derable sum  in  improving  them.  Under  these  ^circum- 
stances, and  upon  an  affidavit  of  Carderij  that  he  knew 
nothing  of  the  ejectment  until  after  the  writ  of  posses- 
sion was  executed,  the  court  had,  on  a  former  day, 
granted  a  rule  nisi^  that  upon  payment  by  the  mort- 
gagee to  the  lessor,  of  the  rent  arrear,  and  costs  of  the 
ejectment,  and  of  this  application,  the  mortgagee 
might  have  the  premises  given  up  to  him. 

Against  this.  It  was  contended,  that  the  statute 
4  Geo.  2.  c.  28.  s.  2.  Jiad  given  the  court  no  jurisdic- 
tion to  interfere  in  this  case,  more  than  it  had  before 
that  statute,  and  that  it  could  not  relieve  before  then : 
at  all  events,  if  it  had  jurisdiction,  it  could  only  re- 
lieve upon  the  payment  of  all  the  lessor's  costs  and 
damages,  which  damages  must  include  such  as  the 

lessor 
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lessor  would  become  liable  to  pay  to  Killick  in  con- 
sequence of  his  ouster  after  expending  much  money  in 
improvement  of  the  premises. 

But  the  court  held,  that  there  was  no  distinction 
between  lessee  and  mortgagee ;  if  indeed  the  mort- 
gSLgee's  estate  had  become  absolute,  the  mortgagee 
was  actual  tenant;  and  they  made  the— -Rule  abso- 
lute (a). 

And  by  7  Geo.  2.  c.  20.  **  Where  an  ejectment  is 
^^  brought  by  a  mortgagee,  if  the  person  who  has  a 
^  right  to  redeem,  shall  appear  and  pay  to  the  mort- 
**  gagee,  or  bring  into  court  the  principal,  interest, 
''  and  costs,*he  shall  be  discharged  fromlhe  mortgage; 
and  the  court  shall,  by  rule,  compel  the  mortgagee 
to  re-convey,  and  to  deliver  up  all  deeds  relating 
"  to  the  title."  In  the  case  of  Tinker  v.Peirse(b)f 
the  question  meant  to  be  made  was,  whether  a  mere 
trustee  could  dispute  jthe  possession  of  his  own  cestuy 
que  trust.  The  courts  though  they  looked  upon  it 
as  a  settled  point,  '<  that  the  formal  title  of  a  trustee 
should  not,  in  an  ejectment,  be  set  up  against  the 
cestuy  que  trust ;  because,  from  the  nature  of  the 
two  rights,  the  cestuy  que  trust  is  to  have  the  pos- 
"  session ;"— yet,  in  this  case,  that  was  not  the  ques- 
tion ;  the  lessors  of  the  plaintiff  not  being  trustees  for 
the  defendant,  but  for  mortgagees  (c). 

If  a  mortgagee  recover  judgment,  but  in  combi- 
nation with  the  tenant  in  possession  refuse  to  take  out 

(a)  Dwt,  d.  Whitfield  v.  Roe,         (c)  Holdfaii  r.  Clapham,  1  T. 
3  Tamnt  402.  R.  602. 

(6)  3  Burr.  1898. 

G  2  execution: 


it, 
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« 

execution ;  tl^e  court  of  chancery  mtiU  coyipd  hiia  so 
tp  do,  or  an&wer  for  thct  profits  (a)* 

And  if  there  be  a  mortgage  and  two  bonds,  which 
XV ere  a  lien  upon  the  estate f  the  opurtwill  not  per- 
mit a  defendant  to  pay  off  the  m^irtgage,  without  payings 
also  the  atxaount  of  the  bonds.  And  such  a  case  (Feltou 
y.  A$h){by  was  said  not  to  be  within  the  act.  And  in 
Goodright  v.  Moore{c)f  in  shewing  cause  against  aa 
application  pursuant  to  the  act,  it  was  requested  that 
the  ^rothonotary  might  be  ^rectee^  to  iQ^Ji^e  a^  allow- 
ance tp  th^  mortgagee  foif  repairs ;  in  apsweir  to  whjtck 
the  court  9ai4x  ^^  the  rujie.  ^imst.  follow  the  words  o£ 
'<  the  statute;''  a^d4i^g>  ^Hhe  prothojo^Qtary  will  n^ake 
'^-  all  juS(t  alla^vances  and  ^eductioiis/' 

Ah<J  the  e<>urt  will  not  stay  the  proceedings  ii^an 
ejectment  brought  by  a  mortgage^  against  a  mortgagor, 
on  the  latter  paying  principal,  interest,  and  costs,  iC 
the  latter  have  agreed  to  ecmvey  the  equiity  of  ire- 
diemjption  to  the  mortgagee  (df). 

1/  a  mortgagee  recover  possession  of  th(e  la^rt- 
gag»e4/ poremis^s  un^^r  a  |ttdgment  in  an  undefended- 
ejectment,  the  court  has  no  jurisdiction  to  restore  the 
possessioiii,  on  pa^yment  of  the.  debt,  interest,  and  costs^ 
t<>  the  mortgagor,  mho  km  not  appeared*  But  if  the 
recovery  be  had  against  a  tenant  of  the  mortgagor,  tfee 
court  will  set  aside  the  judgment,  and  let  in  the  nlort- 
gagor  to  djefmd  aa  landlord,  th^t  he  may  be  in  a  con- 
dition to  apply  to^  the  court  to  stay  proceedings  cm  the 
terms  of  the  statute  (e}. 

'       "...'■  '  '  .  ■  ■ 

(a)  l)vxBucksY.SirR.Gager,  {d)  Goadtitle,  d.    Taymm,    v. 

1  Vera.  258.  Pope,  7  T.  R.  186. 

(6)  Burnes,  177.  («)  -Doe,    d.     Tuhb    v.    J?oc, 

(c)  Ibid.  76.  4  Taunt.  887. 

And 
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And  where  thei-e  are  two  or  more  mortgages,  the 
doiirtwill  not  tompel  4  tredemption  of  one,  iVithout 
the  rest.  In  Kaye  V.  Soley  (a),  the  defendant  (assignee 
of  Howlandj  a  bankrupt)  moved  to  stay  proceedings, 
on  payment  of  the  priticipal,  interest,  and  costs,  due 
to  the  plaintiff  on  a  mortgage  of  the  premises  in  (|Ues- 
tion.  There  were  Also  two  other  mortgages  from  Bow-- 
land  to  KayCf  of  different  premises,  t'his  motion  Was 
to  redeem  thej^r^f  mortgage  only,  on  payment  of  prin- 
dipaly  interest,  and  costs,  utider  the  statute.  I'heF 
{>laintiff  insisted  that  all  should  be  redeemed,  ot*  none. 
The  court  therefore  ref^Lsed  to  compfel  a  redemption  of 
the  first  mortg&^e  bnly,  and  discharged  the  rule  with 
i^osts. 

So  in  equity  (b)^  if  a  prior  mortgagee  has  a  ptiime 
incumbrance,  a  seootid  ifaortgagee  is  hot  permitted  to 
redeem  the  prior^  without  redeeming  the  puisnt  at  the 
tome  time ;  for  the  legal  estate  is  in  the  first  inoi'tga- 
gee ;  which  benefit  a  court  of  equity  will  not  take 
from  him^  provided  he  had  no  Ucitice  of  the  se^^^nd,  at 
the  time  he  bought  iii  the  puistie  one.  And  xipon  the 
saiiie  principle  it  has  been  deterttiihed,  that  a  second 
ttiortgiigee  who  takes  an  assignUient  of  a  term  to  attend 
the  inheritance,  and  has  all  the  title  deed^j  mky  re- 
cover in  ejectment  against  the  ^rst  mortgagee,  not 
having  had  notice  of  such  prior  mortgage.  That  Was 
the  point  in  Norris  and  others  v.  Morgan  and  an- 
dther  (c) ;  in  which  case  the  plattntiff  had  a  verdict, 
subject  t6  the  opinion  bf  the  court,  on  the  following 
fitcts :-— iJ.  JoneSf  being  seised  in  fee  of  the  premises, 
namely,  the  manor  of  I^enmarke',  and  certain  lands  in 


lAiMMrtl^a^*^ 


(a)  ft  Black.  720.  {h)  -2  Atk.  69.  (f>  1  T.  Rep.  756. 

Porthkcrry, 
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Porthkerry,  in  Glamorganshire,  by  indenture  of  de^ 
mise,  14th  April,  1761,  granted  them  to  Margaret 
Aubrey  for  nine  hundred  and  ninety-nine  years,  sub- 
ject to  a  proviso  for  redemption,  on  payment  of  jffiOOO^ 
and  interest,  at  a  day  therein  mentioned,  which  sum^ 
was  not  paid  at  the  day.  On  16th  August,  1768,  by 
indenture  of  assignment,  of  four  parts,  between  Mar- 
gar et  Aubrey  of  the  first  part,  iJ.  Jones  of  the  second 
part,  John  Lockwood  and  R.  Morris  of  the  third  part, 
and  Richard  Lockwood  of  the  fourth  part,  Margaret 
Aubrey  J  in  consideration  of  ^7194.  14^.,  due  to  her 
{voxel  JoneSy  on  the  mortgage,  and  also  on  bopds,  and 
which  was  paid  to  her  by  Lockwood  and  Morris  by 
the  direction  of  Jones ^  by  the  like  direction  of  Jonesi 
and  nomination  of  Lockwood  and  Morris^  assigned  to 
Richard  Lockwood  all  the  premises  comprised  in  the 
indenture  of  14th  April,  1761,  to  Richard  Lockwood^ 
his  executors,  &c.  for  the  residue  of  the  term,  in  trust, 
as  to  the  manor  of  Penmarke,  for  Robert  JoneSf  and  in, 
the  m^an  time  to  attend  the  inheritance,  and  as  to  the 
other  lands  in  Porthkerry,  comprised  in  the  deed  of 
1761,  in  trust  for  J.  Lockwood  and  Morris.  By  in- 
denture  of  assignment,  13th  December,  1769,  Robert' 
Jones  and  Richard  Lockwood  assigned  all  the  premises 
in  question  to  Richard  Morland,  his  executors,  &c.  for 
the  remainder  of  the  term,  in  trust  for  Nathqn  Spriggj 
for  securing  ^10,000  lent  by  Sprigg  to  Jones.  By 
indentures  of  lease  and  release,  14th  and  15th  Decem- 
ber,  1769,  Jones  mortgaged  the  premises  in  fee  to 
Sprigg  for  securing  the  jClO,000.  On  the  9th  of  June, 
1777,  Sprigg  by  his  will  appointed  Richard  Morland 
and  Eden  Norris^  one  of  the  lessors  of  .the  plaintifi^, 
executors.  Morland  died,  having  appointed  Jb^ep /a 
Partingdon  and  J.  Blagden  Hale^  twp  other  lessors 

of 
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of  the  plaintiff,  executors.  Mary^  the  wife  of  jEJi/* 
ward  Jeffery^  the  other  lessor  of  the  plaintiff,  was 
heir  at  law  of  Sprigg  the  mortgagee.  The  two  de- 
fendants, who  defended  separately  for  different  pre- 
mises, bat  which  were  all  in  mortgage  to  Sprigg^  set 
np  mortg^es  in  fee  from  Robert  Jones  prior  to  that 
of  Sprigg.  The  defendant,  Joan  Morgan,  claimed 
nnder  a  mortg^e  in  fee  of  the  manor  of  Penmarke,. 
by  Jones  to  fV.  Morgan,  dated  3d  and  4th  of  April, 
1767.  The  other  defendant,  Richard  David,  claimed 
Bnder  a  mortgage  in  fee,  of  the  lands  in  Porthkerry, 
by  Janes  to  him,  dated  27th  and  28th  Jnly,  1709.  Both' 
the  defaidants  were  in  possession,  by  ejectment  brought 
upon  their  several  mortgages.  At  the  time  of  the 
mortgage  to  Sprigg,  all  proper  searches  were  made, 
on  his  part,  for  incumbrances,  and  he  had  all  the  title 
deeds  that  could  be  found,  delivered  to  him  at  the 
time  he  advanced  his  money ;  except  the  demise  of 
the  14tfa  of  April,  1761,  and  the  assignment  of  16th 
August,  1768,  which  were  kept  in  the  hands  of  John 
Lockwood  on  account  only  of  their  containing  other 
premises  in  mortgage  to  John  Lockwood ;  and  which 
were  not  included  in  the  mortgage  to  Sprigg,  nor 
assigned  to  Morland  his  trustee,  but  counterparts  of 
them  were  then  delivered  to  Sprigg.  The  question  for 
the  opinion  of  the  court  was, ,  whether  the  lessors  of 
the  plaintiff  were  entitled  to  recover  the  premises  con- 
tained in  the  two  mortgages  set  up  by  the  defendants  ? 

For  the  lessor  of  the  plaintiff  it  was  argued,  that 
wherever  a  term  is  created  for  the  purpose  of  raising 
money,  and  the  mortgage  is  forfeited,  the  term  will 
afterwards  continue  in  the  mortgagee,  notwithstand- 
ing the  mortgage  money  is  paid.     That  the  mortgagor 

may 
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may  redeem  in  equity  on  payment  of  principal,  iftte- 
resty  and  costs;  but  still  the  legal  estate  continues  i» 
the  mortgagee,  and  must  be  so  considered  in  a  court 
of  law.     Here  the  legal  term  was  in  Morland  the 
trustee.     The  term  was  first  created  in  Aubrey  by 
Jones }  continued  in  Aubrey  till  her  mortgage  waa 
paid  oflF,  when  she  assigned  to  Richard  Lqckzpood  ia 
trust  for  Jones  to  attend  the  inheritance ;  but  still  it 
was  subject  to  the  appointment  of  Jones,  and  he  after- 
wards in  fact  assigned  to  Morland^  in  trust  for  Sprigg^ 
under  whom  the  plaintiflF  claimed.     Terms  in  grosip 
and  terms  to  attend  the  inheritance,  at  common  law^ 
are  the  same  thing :  as  long  as  they  exist,  the  owner 
of  the  soil  is  kept  out  of  the  legal  estate.     Aiid  though 
the  use  and  benefit  of  the  term  are  for  the  cestuy  que 
trust,  yet  the  legal  estate  is  in  the  trustee.     It  is  na 
objection  that  such  term^^  if  not  at  all  events  to  attend 
the  inheritance,  will  descend  differently ;  the  owner 
of  the  soil  may  sever  them.     The  legal  estate  not  be-^ 
ing  in  Jones  at  the  time  of  the  mortgages  to  the  de-^ 
fendants,  and  the  trustee  of  the  term  not  having  joined 
in  the  conveyances,  the  defendants  acquired  no  legal 
title.     But  that  was  afterwards  conveyed  by  the  deed 
of  13th  December,  1769,  to  Morland,   in  trust  for 
Sprigg,  under  whom  the  lessors  of  the  plaintiff  claimed. 
And  Sprigg  had  not  merely  a  good  legal  title,  but  had 
also  a  good  equitable  title  j  he  was  a  bonA  Jide  pur- 
chaser without  notice ;  in  possession  of  the  title  deeds^ 
and  had  an  assignment  of  the  mortgage  term.     And, 
the  rule  in  equity  is,  that  where  there  are  several  claim- 
ants in  equal  degree,  the  one  who  has  the  legal  title 
shall  be  preferred.     Where  a  mortgagee  lends  naoney 
on  mortgage,  he  is  party  to  a  fraud,  unless  he  takes 
the  title  deeds,  .because  by  those  means  he  enables  the 

mortgagor 
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noitgsgwr  to  mcHrtgage  the  mme  esrtftte  to  a  mbseqntemt 
wortgag'ee:  and  for  thatreasoBt  ti  puisne  incnmbrancer 
is  permitted  to  obtain  an  outstanding  term,*  and  ex- 
elade  a  prior  incumbrancer*  Where  a  term  is  attendant 
•on  the  inheritance,  and  the  owner  of  the  inheritance 
levies  a  fiae,  though  the  trustees  of  the  term  are 
thereby  barred,  and  can  nerer  afterwards  claim  any 
thing,  yet  it  might  be  set  up  to  snpport  incumbrances, 
and  purchasers  might  protect  themselves  against  prior 
incumbrances,  by  procuring  an  assignment  of  the  term 
pendente  lite. 

■ 

.  For  the  defendants  it  was  said,  that  when  Lord 
HaXiS  laid  down  the  rule  in  the  caseof  J/ar^A  v.  Zef, 
that  a  prior  legal  term  outstanding  should  have  the 
preference,  courts  of  law  were  not  so  liberal  in  assist- 
ing equitable  titles  in  ejectment :  but  it  has  been 
established  since  that  time,  that  a  legal  term  outstand- 
ing in  a  trustee  should  never  be  set  up  against  the 
eestuy  que  trust.  In  Bristow  v.  Pegge  (rr),  it  was 
held,  that  where  a  legal  term  was  created  for  a  parti- 
cular purpose,  if  that  purpose  were  satisfied,  or  if  it 
were  unsatisfied  and  not  connected  with  the  litigating 
parties,  it  should  never  be  set  up  between  them  in  an 
ejectment ;  but  should  be  considered  as  if  it  had  never 
been  created.  In  the  present  case,  this  was  a  term 
attendant  on  the  inheritance ;  and  must  be  considered 
a.  belonging  to  and  part  of  the  inheritance;  and,  if 
separated  in  law,  a  court  of  equity  would  re-unite 
diem.  That  eestuy  que  trust  was  the  complete  owner, 
and  his  disposition  was  the  disposition  of  the  land,  and 
the  trustee  could  be  considered  merely  as  an^  instru- 


(«)  1 T.  R,  76!>.  n. 
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ment  of  conveyance.  Here  the  term  was  created  in 
1761  i  in  1768  the  mortgage  money  was  paid  off,  and 
the  term  assigned  in  trust  for  Jones  and  his  heirs ;  ta 
be  disposed  of  as  he  should  appoint,  and  in  the  mean 
time  to  attend  the  inheritance,  and  to  protect  it  against 
mesne  incumbrances.  In  1767  Jones  mortgaged  to 
one  of  the  defendants,  and  in  1769  to  the  other,  both 
of  them  being  prior  to  the  mortgage  under  which  the 
plaintiff  claims.  At  the  times  of  the  respective  mort-^ 
gages  to  the  defendants,  the  trustee  of  the  term  became 
the  trustee  of  the  defendants,  and  the  term  could  not 
be  separated  from  the  inheritance  without  his  consent : 
and  if,  previous  to  the  conveyance  to  Sprig g  in  1769, 
the  defendants  had  brought  ejectments  upon  their  mort- 
gages, neither  Jones  nor  Richard  Lockwoodf  his  trustee, 
could  have  set  up  the  term  as  a  bar  to  their  ejectments. 
Then  if  Jones  himself  could  not  set  up  the  term,  it 
werjB  absurd  to  say  tliat  those  who  claimed  under  him 
could ;  for  they  could  not  claim  a  greater  estate  than 
he  had.  Jones  having  ^^therefore  parted  with  the  in-^ 
heritance,  had  no  power  afterwards  to  make  an  ap- 
pointment of  it  differently.  His  power  was  gone, 
though  it  were  collateral,  by  the  conveyance  of  the 
land.  With  respect  to  the  charge  of  fraud  against 
the  defendants,  it  was  observed,  that  the  mortgagor 
had  alone  been  guilty  of  fraud ;  and  though  he  could 
not  be  punished  criminally  for  it,  yet  those  who  claimed 
under  him,  should  not  be  benefited  by  it. 

AsHHURST,  J.  No  man  ought  to  be  so  absurd  as 
to  make  a  purchase  without  looking  at  the  title  deeds ; 
if  he  is,  he  must  take  the  consequences  of  his  own 
negligence.  If  the  first  mortgagee  had  used  ordinary 
precaution,  he  must  have  known  that  this  term  was 

then 
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then  outstanding :  and  if  he  did  know  of  it,  and  ne^ 
glected  to  take  an  assignment  of  it^  it  was  enabling 
the  mortgagor  to  commit  a  fraud,  by  mortgaging  the 
same  estate  again.  By  this,  therefore,  he  became  par-f 
ticeps  criminiSf  and  must  suffer  for  the  consequences 
of  the  fraud ;  and  the  lessors  of  the  plaintiff  claiming 
under  Spriggj  who  have  gpt  the  legal  estate,  must  be 
preferred. 

BuiXER,  J.  It  is  an  established  rule  in  a  court  of 
*  equity,  that  a  second  mortgagee  who  has  the  title 
deeds,  without  notice  of  any  prior  incumbrance,  shall 
be  preferred ;  because,  if  a  mortgagee  lends  money 
upon  mortgage  without  taking  the  title  deeds,  he  en- 
ables thiB  mortgage  to  conuooit  a  frauds  If  this  has 
become  a  rule  of  property  in  a  court  of  equity,  it 
ought  to  be  adopted  in  a  court  of  law.  Here  the  de-r 
fendants  took  mortgages  without  enquiring  after  the 
title  deeds ;  the  subsequent  mortgagee  is  a  purchaser 
without  notice  ;  and,  as  he  has  taken  the  title  deeds, 
has  the  better  title. 

Gbose.  J.  declared  himself  to  be  of  the  same  opi-< 
nion. 

See  also  the  case  of  Willoughby  v.  Willoughby  (a), 
from  the  manuscript  notes  of  Lord  Chancellor  Hard- 
WICKi:  i  in  which  it  was  determined^  that  if  a  ^ubse^ 
quent  purchaser  or  mortgagee,  at  the  time  of  'tj;ie  pur- 
chase or  mortgage,  has  notice  of  a  former  purchase 
or  incumbrance,  he  shall  not  avail  himself  of  an  assign- 
ment of  an ,  old  outstanding  term,  prior  to  both,  in 


(a)  1  T.  Rep.  763. 
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onler  to  get  a  preference.  Bttt  if  he  hsA  nd  wHiee  4f 
inch  prior  purchase  or  incumbmtice^  attd  haft  the  flMt 
and  best  right  to  call  for  the  legal  ertate,  then  if  h^ 
gets  an  assignment  of  it,  a  court  of  equity  will  not 
deprive  him  of  hid  advantage.  And  tiiat  if  a  second 
mortgagee  lend  his  money  npon  an  estate,  upon  whidh 
there  is  an  old  outstanding  term^  and  haa  notice  at  thu 
same  time  of  a  certain  incumbrance  prior  te  his  otm^ 
the  prior  incumbrancer  has  the  best  right  to  call  for 
the  legal  estate,  and  to  satisfy  himself  of  a^y  6ther 
incumbrances  upon  the  estate,  although  ftuch  6ther 
incumbrances  were  hot  known  to  the  second  mdrtga*'* 
gee  ,at  the  time  he  advanced  his  mdney. 

And  if  the  trustees  of  a  public  turnpike  aot^  n<it 
having  any  authority  to  mortgage  the  tolUhousM  tit 
gates,  do,  in  fact,  make  such  a  mortgage,  and  an 
ejectment  be  afterwards  brought  by  the  mortgagee^ 
they  are  not  estopped^  by  the  deed,  from  inMsting  that 
the  act  did  not  give  them  such  a  poWet :  as  in  Motion 
and  others  v.  Gilbert  and  others  (a).  The  defendsmta 
were  nominated  trustees  under  an  act  for  repairing 
and  widening  a  road  (b).  They  were  authorised  by 
the  act  to  erect  turnpikes  and  toll-houses ;  the  right 
and  property  of  which,  and  all  the  materials^  were 
thereby  vested  in  them^  Seven  of  them  were  enabled 
to  lease  the  tolls;  take  up  at  interest  any  sum  upon 
the  credit  of  the  tolls ;  and  to  assign  over  and  convey 
them  to  any  persons  who  should  advance  their  money 
thereon.  No  preference  was  to  be  gfiven  to  the  per- 
son lending  money  on  the  credit  of  the  tolls,  in  r^- 

spect  of  the  priority  of  advancing  ^uch  sum  ;  but  all 

.   .... • 

(a)  2  T.  Rep.  lea.  <^)  4  Geo.  3.  c.  87. 

persons 
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j^emwft  la  whiom  sdidk  vMrtgages  of  ^jss^^mnmts  shonU 
%Q  i«A^  slKmld  lk»  w  their  wveral  pF<^rtiops»  cr^m 
^ar$  mkihc  tom  in  equal  degree  one  with  anethw. 
T^  feim«tQes»  having  occa^iou  to  rais^  a  c^rtaia  $uaij 
a^reriia^  aeqwding  to  the  %^ct;  am)  the  lesaors  c^ 
Iho  filiMintiff  havkig  c^Eqred  Xp  supply  them,  mortgaged 
^mii^  ox^ieuted  to  Uievi  of  the  t<4k,  and  abo  of  th$ 
f^y^hw^s  0»^  toJl^g^tcSs  hy  a  saffieient  ttumb^  of 
1^.  ^GQflteea*  noum  of  the  defendants  having  joined  ii^ 
ei^eo^Aiiiig  thodo  eonveyances.  The  ejectment  waa 
h>oit^  lio  reeover  possesaion .  of  the  toU^hause^  ani 
g^<$Sj  pnrsmtnl;  te^  the  terms  of  mortgage  U^Mjftt^n^ 
At  tbe  trind  it  VFaao))^ted  on  hehalf  of  the  defendants^ 
tfcwt  thi^  ai^  did  not  warrant  them  to  mortgage  ih< 
iM^^t^^  hut  onfy  the  ^9//^^  for  which  an  c^ectm^ail 
wml0  not  He :  ^tA  that  the  act  expressly  directed  that 
QA  pr^ronee  should  be  given  to  any  of  the  creditors 
^hovo  thi9  rest;  imd  the  judge,  being  of  that  opinion, 
Qonmited.  tihe  plaint^.  A  motion  was  made  to  se| 
aand^  th(^  nm/siut^  on  two  grounds : — 1st.  That  some  of 
4ie  dfiCM^antop  having  joined  in  executing  the  coa- 
v^j^aft^e*  were  esAopped  ^m  taking  that  objeetion*. 
9dly.  T<hf t  the  tol^ates  were  a  part  of  and  appurte- 
omil  totfa^  tii^9  tedi  ^ictually  inchdded  in  a  grant  o| 
thelntter^ 

The  court  thought  it  was  clear,  that  the  trustees 
inyl^&  tibe  siiet  had.  no  powar  to  mortgage  the  la//- 
hfimm  ^r  the  turnfiUx-ga^ttes.  The  act  expressly  gives 
the.trufltoea  po^er  to  mortgage  tho  tells.  It  did  not. 
give  tittuft  a.  fiir&er  power,  hecaaise  no  oreditorwas 
tohftve  a  prt£aieB«i&-^  if  any  creditor  hnd  a  power  tO' 
enter  and  take  possession  of  the  toll-gates,,  he  would 
gain  a  priority,  which  Idle  a^l  has  denied.     And  it  is 

very 
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Tery  fit  that  this  should  not  be  taken  out  of  the  hands 
of  the  trustees ;  because  they  were  trustees  for  all  the 
creditors,  and  were  considered  by  the  legislature  as 
the  most  proper  persons  to  have  the  whole  manage- 
ment of  every  thing  to  be  done  in  pursuance  of  the 
act.  It  was  foreseen,  that  the  whole  sum  wanted 
would  not  be  advanced  by  any  one  person ;  ^  therefore, 
for  the  encouragement  and  security  of  those  who  were 
willing  to  advance  money,  it  was  necessary  that  the 
collection  of  the  tolls  should  remain  with  the  trustees. 
As  therefore  the  trustees  had  no  power  to  morl^^e 
the  toll-houses,  the  next  question  was,  whether  they 
were  estopped  to  say  so  ?  In  general  the  party  granting 
is  estopped  by  his  deed  to  say  he  had  no  interest :  but 
that  general  principle  did  not  apply  to  this  case,  where 
the  trustees  were  not  acting  for  their  own  benefit,  but 
Jhr  the  benefit  of  the  public;  and  it  would  be  hard 
that  other  creditors,  who  were  not  parties  to  the  deed, 
should  lose  the  benefit  which  the  act  has  given  them. 
A  farther  reason  why  the  trustees  should  not  be  estop- 
ped was,  that  the  act  was  to  be  deemed  a  public  act 
ef  parliament,  and  the  court  were  bound  to  take  no«> 
tice,  that  the  trustees  under  the  act  had  no  power  to 
mortgage  the  toll-houses.  The  deed  therefore  could 
not  operate  in  direct  opposition  to  an  act  of  parlia- 
ment, which  negatives  the  estoppel.— Rule  discharged. 

-  As  the  plaintifif's  right  to  enter,  which  cannot  be 
reserved  to  a  stranger  (/z),*  often  arises  on  a  forfeiture 
incurred  by  the  non-performance  of  a  covenant  or  a 
condition,  it  need  only  in  general  be  remarked  that 
th9  law  uniformly  leans  against  forfeitures;  if,  there- 

'  ■  J  ■■■■■■ 

(a)  Co.  Litt.  214. 

fore. 
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fbre^  the  lessor  accept  rent  of  his  lessee,  after  a  condi- 
tion broken,  he  cannot  enter,  nor  consequently  main- 
tain an  ejectment  for  the  breach  of  that  condition ; 
because  he  thereby  affirmeth  the  lease  to  have  conti- 
nuance. 

« 

So  where  the  lessor  brought  an  action  of  cove- 
nant for  non-payment  of  rent,  subsequent  to  the  time 
of  the  demise  laid  in  the  declaration  of  ejectment,  it 
was  held,  that  he  had  thereby  waived  his  right  of 
entry  for  the  forfeiture,  and  acknowleged  that  the 
covenant  subsisted  (a). 

The  mere  acceptance  [of  rent  by  a  landlord,  sub-^ 
sequent  to  the  time  when  the  tenant  ought  to  have 
quitted,  according  to  the  notice  given  him  for  that 
purpose,  is  not  of  itself  a  waiver  on  the  part  of  the 
landlord  of  such  notice,  but  matter  of  evidence  only 
to  be  left  to  the  jury  under  the  circtunstances  of  the 
case  (b)^  So  where  the  rent  is  usually  paid  at  ia 
banker's,  and  the  banker  without  any  special  autho- 
rity receives  rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  is  not  thereby  waived  (c)  ; 
but  if  the  landlord  receive  rent,  eo  nomine  as  rent,  or 
take  a  distress  for  rent  accrued  after  the  expiration  of 
a  notice  to  quit,  it  is  a  waiver  (d). 

And  acceptance  of  rent,  after  a  condition  broken, 
mthfull  noticCf  has  been  held  to  be  a  waiver  of  the 

forfeiture.     As  in  fValter  v.  Davids  (e),  the  plaintiff 

■■  '    ■  ■  ■*'  ■  ■■■ —  ■  ' 

(a)CV-oiiip*onv.iRfiMsAM//,East.  {d)  Goadfight,  d.  Charter   v. 

33  G.  2.  B.  R.  Cordwent,  7  T.  R.  219.   Zouch, 

(b)  Doe,  d.  Cheny  v.  Butten,  d.  Ward  v.  Willingah,  1  H.  Bl. 
Cowp.243.  311.  Co.  Litt.  211  b.  216  a. 

(c)  Doe,    d.  Ash   v.  Cahert,  (e)  Cowp.  803. 
2  Camp.  387. 

declared 
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dledfired  on  a  demise  from  PhUip  fValter^  dated  SOtli 
Sep4embar»  1776^ to  hold  from  the  a9tfa  September  tben 
last^  for  ten  years*  At  the  trial  of  tbe  cause,  it  ap- 
peared that  the  lessM  of  the  plaintiff,  by  indenttire  of 
26th  July,  1762,  demised  the  premises  to  the  defendant 
for  forty-one  years,  if  the  lessor  should  so  lon^  con- 
timie  vector  of  the  pariidl  of  Crayford.  Amon^  other 
tUaags  ootttained  m  tbe  indenture,  was  a  covenant  that 
tbe  dbfcmdaait  shiMild  not  underlet,  assign,  or  transfer 
the  preinisesi,  or  any  part  thereof,  without  consent  of 
tiie  lessor  in  writings,  under  his  band  and  seal,  first  bad 
and  obtained ;  with  a  power  of  le-entry  to  H^alter,  in 
case  the  defendant  should  not  observe  the  covenants. 
It  imrtker  appeared,  by  receipts  produced  and  parol 
cfwidenee,  that  tbe  ^fendant  bad  imder-Iet  various 
part  oif  tbe  premises  m  question,  to  several  tenants  for 
some  years;  but  that  the  plaintifirs  lessor  kne7»  of 
such  wader^letaingSj  all  which  were  previous  to  Mi- 
duehnaa  1775.  The  last  receipt  for  rent  paid  by  tbe 
de&nciaiil;,  waa  ^ted  March  25, 1777,  *^  for  rent  due 
'^  at  Michaebaas  preceding/'  Tbe  letting  to  the  un- 
der-tenant of  tbe  defendant,  was  before  Michaelmas 
YlTAy  and  continued  at  the  time  of  the  ejectment 
facougbt.  A  verdict  was  found  for  tbe  plaintiff,  sub- ' 
jecttb.tbe  opinion  of  tbe  court  on  the  following  ques^ 
tions  :  whether  a  forfeiture  was  incurred  by  the  under- 
letting ?  and  if  it  was,  whether  it  had  been  waived  ? 


Lord  Mans^'HTLI^.  This  case  is  extremely  clear* 
To  ccmstrue  this  acceptance  of  rent,  due  sin(:e  the  con- 
dition broken,  a  waiver  of  the  forfeiture>  is  to  construe 
it  according  to  the  intenition  of  tbe  parties.  Upon  the 
bfeadi  of  tbe  condition,  the  landlord  had  a  rig^bt  ta 
enter :  he  had  full  notice  of  the  breach,  and  does  not 

.take 
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take  adyantage  of  it,  but  accepts  rent  subsequently 
accrued ;  which  shews  he  meant  the  lease  should 
continue.  Cases  of  forfeiture  are  not  favoured  in  law ; 
and  where  the  forfeiture  is  once  waived,  the  court  will 
not  assist  it. 

But  receiving^  rent  after  a  forfeiture,  is  no  waiver, 
unless  the  forfeiture  was  known  to  the  lessor  at  the 
time;  which  was  one  of  the  points  determined  in  Greg^^ 
ton  V.  Harrison  (a),  in  which  c^se  it  was  stated,  that 
William  Gregson,  by  indenture  in  1774,  demised  the 
premises  in  question  to  Samuel  Harrison^  for  twenty- 
one  years,  with  a  proviso,  that  "  in  case  Harrison j  his 
executors  or  administrators,  should  at  any  time» 
during  the  term,  let  or  assign  over  the  demised  mes- 
"  suage,  or  any  part  thereof,  without  the  licence  of 
*^  Gregson,  his  executors,  administrators,  or  assigns, 
<<  the  indenture,  and  every  thing  therein  contained, 
''  should  be  void;  and  Gregson  might  enter,  &c.** 
The  lessee  entered  and  died ;  the  defendant  took  out 
administration,  and  became  possessed  of  the  premises. 
By  indenture,  dated  13th  November^  1786,  the  defend- 
ant, as  administratrix  of  her  husband,  demised  the 
premises  to  one  Pilling,  to  hold  from  24th  December 
then  next,  for  nine  ^ars,  at  the  yearly  rent  of  «£*34* 
Pilling  entered,  and  was  in  possession.  Gregson  died, 
having  on  the  20th  October,  1787,  made  his  will, 
whereby  he  devised  the  premises  to  the  lessor  of  the 
plaintiff,  who  brought  the  ejectment  to  recover  the  de- 
mised premises,  as  b^ing  forfeited  by  the  demise  to 
Pilling.  The  defendant  proved,  that  previous  to  10th 
October,  1786,  Gregson,  under  whom  the  lessor  claim- 

(a)  2  T.  Rep.  426. 

H  ed. 
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ed,  gava  liberty  by  parol  to  Harrison,  the  tenMit,  to 
let  the  stablesy  part  of  the  premises  demised,  but  re- 
fused to  giye  the  like  liberty  to  demise  any  other  part 
of  the  premises.  On  the  3d  January,  1787,  Gregson 
received  of  Sarah  Harrison  £6. 10s.  for  a  quarter's 
rent,  due  the  25th  of  December  preceding,  and  gave  a 
receipt  in  the  following  words,  and  with  the  following 
memorandum  under  it :  <<  2d  Januaxy^  1787,  Received 
*^  of  Mrs.  Harrison  six  pounds,  ten  shillings,  for  rent, 
^<  due  2ith  December  ktst,  per  ne,  fVUUam  Gregson. 
'^  No  new' tenants  accepted  without  oomeot/'  The 
stable  was  at  the  distance  of  six  yairds  from  the  dwel- 
jling-house :  and  formerly  Gregson^  the  owner  of  die 
house,  occupied  the  stable  with  the  house.  For  the 
defendant,  it  was  insisted,  tiiat  if  any  forfeiture  had 
been  incurred,  it  had  been  waived  by  the  receipt  of 
rent ;  which  had  affirmed  the  tenancy  of  the  defendant 
as  subsisting  at  Christmas  17i^.  That  even  if  the  te- 
nancy .weve  at  an  end  by  the  letting,  yet  after  accept- 
ance of  rent,  by  the  lessor  of  the  plaintiff,  the  defend- 
ant at  least,  became  tenant  at  will :  in  which  case, 
notice  was  necessary  before  an  ejectment  could  be  sus- 
tained :  but  heTe  no  notice  was  given. 

AsHHUiRST,  J.  There  is  no  doubt  but  that  sudi  a 
forfeiture  as  the  present,  may  be  waived  by  subsequent 
acceptance  of  rent ;  but  that  only  holds  in  oases  where 
the  party,  at  the  time  of  receiving  the  rent,  is  cogni- 
sant of  the  forfeiture ;  now  here  it  does  not  appear  that 
the  lessor  was  cognisant  of  the  forfeiture.  The  giving 
of  the  receipt  by  the  landlord  for  rent,  subsequent  to 
the  time  of  the  forfeiture,  is  indeed  an  acknowled^«* 
ment  of  the  tenancy,  but  that  is  only  where  he  knows 
the  act  of  forfeiture  at  the  time.  That  principle  has 
'    .  *  been 
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been  frequeutly  recognized,  and  the  \irorda  at  the  bot«» 
torn  of  the  receipt,  import  no  notice  of  any  actual  as- 
signment. BuitU&B)  J.  It  has  been  established  in 
many  caf^es^.  that  acceptance  of  rent  shall  not  operate 
as^a  waiy^rv  of.  the  forfeiture,  or  as  a  confirmation  of  the 
tenancy,  unless  the  landlord  has  notice  that  a  forfeiture 
was  incurred  at  the  time.  But  here  it  is  not  found 
that  the  lessor  had  notice  of  the.  forfeiture  at  the  time 
of  receiving  the  rent.  Grqss,  J.  Of  the  same  opi- 
nion> 

So,  oh  a  lease^  V4Hdf  as  against  a  remainder-man,  the 
acceptance  of  rent  by  him,  cannot  amount  to  a  con* 
firmation,  of  ihe  lease  (a).  In  general,  a  void  lease  is 
incapable  of  confirmation.  And  if  a  lease  be  merely 
voidable^,  acceptance  of  rent  alone,  unaccompanied 
with  other  circumstances,  is  not  a  sufficient  confirm- 
ation of  the  lease ;  for  it  cannot  operate  as  a  confirm- 
ation,  unless  done  with  a  knowledge  of  the  title  at  the 
time  ;.  or  utiless  the  remainder-man  lies  bt/f  and  sufiera 
the  tenanti  to  expend  money  in  improvements,  in  con- 
fidence of  continuing  the  possession. 

A  landlord'  gave  notice  tp  quit  dififerent  parts  of  a 
farm  at  different  times ;  and  before  the  last  period 
in  the  notice  m^tioniBd  waa  expired,  fearing  that  the 
witness  by  whom  he  was  to  prove  the  notice  would 
die,  gave  another  notice  to  quit  at  the  respective  time 
in  the  following  year ;  this  was  held  to  be  no  waiver  of 
the  first  notice  (b) :.  so,  if  after  the  expiration  of  the  no- 
tice to  quit,  the  landlord  give  the  tenant  a  fresh  notice. 


(fl)   Gooi^ffla,  d.   Carter   v.         (6)  Doe,  d.  Willianu  v.  Hum- 
Sirapfinnf  Co^^p.  201.    Jenkins,     phrey$^  2.£a»t|  236. 
d.  Yate  v.  Cht^ehi  Ibid.  438. 
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that  unless  he  quit  in  fourteen  days,  he  will  be  requir- 
ed to  pay  double  Value,  the  second  notice  is  no  waiver 
of  the  first  (a).  And  a  notice  desiring  the  tenant  to  quit 
the  premises  ^^  you  hold  under  nie,  your  term  therein 
*'  having  long  since  expired,"  does  not  recognise  a 
subsisting  tenancy  from  year  to  year,  subsequent  to 
the  term,  but  is  a  mere  demand  of  possession  (b). 

Although  giving  a  notice  to  quit  does  not  necessa- 
rily operate  to  create  a  tenancy,  it  is  generally  consi- 
dered as  an  acknowledgment  of  a  subsisting  one  ;  and 
if  the  party  obey  the  notice,  he  cannot  be  deemed  a 
trespasser,  on  account  of  a  prior  notice  to  another 
person  :  thus  a  second  notice  to  the  tenant  to  quit  at 
Michaelmas  1811,  is  a  waiver  as  to  him  of  a  former 
notice  given  to  the  original  lessee,  from  whom  he 
claimed  by  assignment,  to  quit  at  Michaelmas  1810(c); 

But,  where  the  landlord  gave  his  tenant  notice  to  quit 
on  the  11th  of  October,  1806,  but  promised  not  to 
turn  him  out  unless  they  were  sold,  and  not  being  sold 
till  February  1807,  the  tenant  refused  on  demand  to 
deliver  up  possession :  on  ejectment  brought,  it  was 
held,  that  the  promise  (which  was  performed)  was 
no  waiver  of  the  notice,  nor  operated  as  a  licence  to  be 
on  the  premises,  otherwise  than  subject  to  the  land- 
lord's right  of  acting  on  such  notice  if  necessary  (d). 

But  a  lessor  who  has  a  right  of  re-entry  reserved  on 
a  breach  of  a  covenant  not  to  underlet,  does  not  by^ 


'  (a)  Doe,  d.  Dighy  v.  Steele ^  (c)  Doe,  Lessee  ofBriarhf  y. 

2  Camp.  117.  Sir  C.  Palmer,  St.  10  East,  63. 
(6)  Doe,  d.  Godsell  y.  Inglis,  (d)  Whiteacre,  d.  Boult  v.  Sg^ 

3  Tauut.  64.  monds,  10  East,  13. 

waiving 
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waiving  his  re-entry  on  one  nnderletting,  lose  his  right 
to  re-enter  on  a  subsequent  underletting ;  nor  by  waiv- 
ing his  right  to  re-enter  on  a  breach  of  a  covenant  to 
repair,  does  he  waive  his  re-entry  on  a  subsequent 
want  of  repairs  (a).  And  if  a  lessee  exercise  a  trade 
on  the  demised  pr^nises^  by  which  his  lease  is  forfeited, 
^e  landlord  does  not,  by  merely  lying  by  and  witness- 
ing the  act  for  six  years,  waive  the  forfeiture ;  some  po- 
sitive act  of  waiver,  as  the  receipt  of  rent,  is  necessary : 
but  if  he  permit  the  tenant  to  expend  his  money  in 
improvements,  that  is  evidence  to  be  left  to  a  jury,  of 
his  consent  to  the  alteration  of  the  premises  (b). 

In  an  indenture  of  lease  with  a  clause,  of  re-entry 
and  general  covenant  on  the  part  of  the  tenant  to  re^ 
pair ;  also  a  stipulation  by  an  independent  covenant- 
that  the  tenant  within  three  months  from  notice  served 
upon  him,  would  repair  all  defects  specified  in  the  no- 
tice :  the  landlord  having  served  such  a  notice,  may, 
notwithstanding,  within  the  three  months,  bring  an 
ejectment  for  a  breach  of  the  general  covenant  to  re- 
pair (c)  :  And  acceptance  of  rent  after  the  three  months 
is  expired  will  not  prevent  the  plaintiff  from  maintain- 
ing an  ejectment,  if  the  demise  be  laid  subsequent  to 
the  receipt  of  rent,  particularly  if  the  premises  be  out 
of  repair  at  the  time  of  bringing  the  action  (d). 

Where  the  tenant  holds  the  premises  of  the  lessor 
of  the  plaintiff,  it  is  sometimes  necessary  to  give  him 
notice  to  quit  possession,  in  order  to  maintain  an  eject- 
ment.    Here  we  may  observe  that  demises,  where  no 

,  (a)  Doe,  d,  Ba$cawm  y.  Bliss^  (c)  Roe,  d.  Goatly  t.  Payne, 

4  Taunt  735.  2  Camp.  620. 

(6)  Doe,  d.  Sheppard  y.  AUen,  (d)  Fryett,  d.  Harrii  ▼.  Je/- 

3  Taunt.  73.  freys,  1  E%p.  303. 
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certain  tenn  is  tmebtionedy  are  heidto  be  tenancies 
from  year  to  year,  induch  neither  party  can  determine 
without,  and  either  party  may  determine,  upon  reason- 
able notice  to  the  otiier^ii).  This  notice  should  be 
half  a  yemr,  preceding  tihatpart  of  tf^year  when  the 
tenancy  commenced;  and  therefore  haiif  a  ysar's 
notice  to  quit  possession, -most  be  •g^ren  to  such  t^iant, 
before  the  landlord  can  maintam  an  ejectment ;  unless 
the  tenant  ^has  attorned  io  some  other  person,  or  done 
some  act  disclaiming  to  hold  as  tenant ;  in  which  case 
ho  notice  ds  necessary  (b). 

The  cases  which  sanction  this  principle,  are  of  im- 
portance to  thatbranch  <^the {profession,  which  is  gene- 
rally called  upon  to  advise  on  'the  propriety  of  giving 
tiie  notice  alluded  to ;  the  non-^compliance  with  which 
on  the  part  o£  the  tenant,  affords  to  the  landlord  a  legal 
right  to  enter,  and  obtain  possession  by  the  ^u^tion  of 
ejectment. 

In  the  case  of  Walker  v.  Constable  (c),  it  was  said 
by  the  whole  court,  ^'  it  has  not  been  doubted  of  late 
<^  years''  (and  so  it  was  nsolved  in  that  oase),  ^'  that 
'<  half  an  year's  notice  tto  quit  possession  must  be 
'^  given  to  a  tenant  at  will ;  before  the  end  of  which 
'<  time  an  ejectment  will  not  Ue  to  turn  him  out  of  pos- 
"  session  (rf)." 

And  in  Dethiky.  Saunders  {e),  it  is  said,  that  by 


(a)  2  Com.  147.    Rights   d.  Doe,  d.jFos^erv.  VftV/uifiWyGowp. 
Flmver  v.  Darhy,  IT.  K.  169.  621. 

Doe,    d.    Warner   v.    Btvume,         (c)  8  Wil«.  26. 

8£afttyl66.  (d)  Richardion,  v«  Langridge^ 

(b)  Throgmortm  v.  Wkelpdale,  4  Taunt.  128. 
B.  R.  Hil.  0  Geo..  3.    Right,  d.         (e)  2  Sid.  20. 
Flaiver  v.  Darby,  1 T.  TL  169. 

the 
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the  cofitom  of  Lofkdon  a  tenant  under  forty  sluUiogs 
reaty  being  tenant  at  will^  shall  not  be  tunied  out  with- 
out a  qtfartiBr's  warning ;  and  a  tenMit  at  wiU,  paying 
above  forty  shiUingg  per  ann.  fihaU  net  be  turned  out 
without  half  a  year's  wamii^* 

So  the  executor  of  a  tenant  must  have  the  like  no- 
tice. A.  demised  to  B.  from  year  to  year,  comrnenc*^ 
ing  10th  of  October.  B.  died  27th  August,  A.  29ih 
September,  gave  notice  to  the  executor  to  quit,  at  the  . 
end  of  the  term.  The  court  held,  that,  in  a  common 
case  it  would  not  be  sufficient  notice  ;  but  in  the  case 
of  an  executor,  they  doubted.  Lord  Manspii:ij>> 
however,  inclined  strongly,  that  the  nature  of  the  con- 
tract being  to  hold  from  year  to  year,  unless  reason- 
able notice  was  giveu  on  either  side^  (and  notice  not 
having  been  given  in  reasonable  time)  the  executor 
was  bound  to  keep  the  farm,  if  required,  another  year; 
and  therefore  was  at  liberty  to  keep  it  (a). 

It  cannot  now  be  doubted,  that  all  the  inconvenienees 
which  might  arise  between  the  original  parties  them- 
selves, and  against  which  the  wisdom  of  the  law  has 
endeavoured  to  provide,  by  raising  the  implied  con- 
tract, exist  equally  in  the  case  of  their  personal  repre- 
sentatives :  therefore  in  the  case  of  a  tenancy  from  year 
to  year,  as  long  as  both  parties  please,  if  the  tenant 
die  intestate,  his  administrator  has  the  same  interest 
in  the  land  which  his  intestate  had ;  and  may  even  de- 
clare in  ejectment,  as  on  a  term  for  years.  As  in  Shore 
V,  Porter  (A),  which  was  an  ejectment  on  the  demise 
of  Jqhn  Shore,  administrator  of  JVilliam  Shore*    The 


(a)  Tanher  ▼.  Burr,  Black.  606.  Par-        (b)  3  T.  Rep.  13. 
Aer,  d.  Wu»tsr  v.  Omiabk,  3  Wib.  25. 

demise 


it 
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demise  was  laid  to  commence  from  ik^d  first  of  March 
in  the  27th  year  of  the  reign,  &c.  to  hold  for  seoen 
years,  &c.  At  the  trial,  the  plaintiff  produced  one 
William  Shore  as  a  witness,  who  gave  eyidenee  as 
follows  :  '<  The  premises  did  belong  to  me.  I  grant- 
*^  ed  a  lease  to  the  defendant ;  William  Shore  was  un- 
**  der-tenant  to  him ;  he  paid  me  the  rent  reserved 
by  Porter*^  lease  two  or  three  times :  he  paid  to 
Lady-day  1786.  William  Shore  died  the  31st  of 
**  October,  1786.  Porter  accepted  the  deceased  as 
^*  his  tenant  on  my  recommendation.  Porter  paid  me 
<'  rent  while  the  deceased  was  in  possession,  and  told 
*^  me  I  need  not  take  the  trouble  of  coming  over  to 
*■  him,  but  receive  the  rent  of  the  deceased.  The  de- 
"  ceased  came  in,  in  the  sununer  of  1780;  my  rent  was 
"  due  every  Lady-day."  The  plaintiff  also  proved 
the  letters  of  administration  duly  taken  out.  To  this 
evidence  the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer. 

Lord  Kenyon. — ^The  lessor  of  the  plaintiff,  who  is 
administrator  of  William  Shore j  claims  as  tenant  fropi 
year  to  year,  the  property  which  is  the  subject  of  this 
ejectment.     The  first  question  is,  what  title  is  proved 
to  have  been  in  William  Shore  at  the  time  of  his  de- 
cease, by  the  evidence  stated  on  this  record  ?    And  I 
think  that  the  only  inference  to  be  drawn  from  it  is, 
that   he  had  that  interest  which   his    administrator 
says  he  had,  namely,  a  tenancy  from  year  to  year,  so 
long  as  both  parties  pleased.     As  between  the  original 
parties,  as  long  as  both  of  them  lived,  he  could  not 
have  been  dispossessed  without  six  months  notice,  end- 
ing at  the  expiration  of  a  year.     But  it  is  argued,  that 
though  this'was  the  interest  which  William  Shore  had, 
^  a  different 
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a  different  interest  deyolved  on  his  personal  represent- 
atiye.     On  this  question  I  do  not  know  how  to  state  a 
doubt.     For  this  was  a  chattel  interest  from  year  to 
year,  as  long  as  both  parties  pleased ;  and  it  seems 
clear  to  me,  that  whatever  chattel  the  intestate  had« 
must  vest  in  his  administrator,  as  his  legal  representa- 
tive.     Then  it  is  supposed,  that  some  inconveniences 
may  result  from  such  determination ;  but  I  see  none : 
and  many  inconveniences  might  attend  a  different  de- 
cision.    The  tenancy  from  year  to  year  succeeded  to 
the  old  tenancy  at  will,  which  was  attended  with  many 
inconveniences.    In  order  to  obviate  them,  the  courts 
very  early  raised  an  implied  contract  for  a  year,  and 
added,  that  the  tenant  could  not  be  removed  at  the  end 
of  the  year,  without  receiving  six  months  previous  no- 
tice.    And  all  the  inconveniences  which  arise  between 
the  original  parties  themselves,  and  against  which  the 
wisdom  of  the  law  has  endeavoured  to  provide,  by 
raising  the  implied  contract,  exist  equally  in  the  case 
of  their  personal  representatives.     Then  is  there  any 
objection  in  point  of  form  against  the  plaintiff  recover- 
ing in  the  ejectment?    The  interest  of  the  plaintiff 
cannot  be  in  any  manner  affected  by  the  length  of  time 
stated  in  the  declaration  in  ejectment^  the  whole  of 
which  is  an  absolute  fiction.    And  this  fiction  does  not 
even  affect  the  case  of  an  action  for  the  mesne  profits* 
Therefore,  I  am  of  opinion,  that  there  is  no  ground  for 
either  of  the  objections,-— the  other  Judges  concurred* 

But  if  by  the  terms  of  the  agreement  no  interest 
vests  in  the  representative  of  the  tenant,  a  notice  to 
quit  is  unnecessary  («).     A.  agreed  to  let  her  house  to 

(a)  Doe^  d.  Bramjield  ▼.  Smith,  6  East,  5dO. 

B.  during 
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B^  Coring  her  life,  «iipposiiig  it  to  be  occupied  by  B. 
or  a  teaant  ag^reeable  to  A.  with  a  clause  ia  the. lease 
to  give  A^'s  eon  an  option  to  posseas  the  house  when  of 
age«  It  was  held^  that  B.  haying  continued  in  the 
premiaesy  nnder  the  agreement^  to  the  time  of  his 
dentil,  his  interest  then  determined,  and  that  A.  might 
maintain  ejectment  against  jB.'s  executrix,  who  had 
possessed  herself  of  them. 

And  though  there  be  different  takings  at  different 
timesy  yet  if  the  rent  be  payable  at  the  Mflie  time  for 
tile  whole,  the  notice  may  be  giyen  accmrdingly ;  as  in 
Doggci  T.  Snawdcn  {a).  In  that  case,  on  6th  October, 
I76O9  a  memorandum  was  entered  into,  whereby  the 
plaintiff  agreed  to  let  to  the  defendant  a  farm,  to  hold 
the  arable  from  13th  of  February  then  next,  tiie  pasture 
from  6th  of  April,  and  the  meadow  from  12th  of  May,  for 
seTen  years,  from  the  said  days  and  times,  at  thcf  yearly 
rent  oi  .£26,  payable  half  yearly  at  Michaelmas  and 
Lady^-day :  the  defendant  was  to  have  the  privilege  of 
a  way-going  crop  of  three  parts  of  the  arable  ground, 
after  the  expiration  of  the  term .;  paying  at  the  rate  of 
ISj.  an  acre  for  the  same,  and  consuming  the  same  on 
the  premises*  .  The  defendant  occupied  the  farm,  and 
continued  as  tenant,  after  the  end  of  the  term* .  On  the 
30d.  of  September,  1777,  plaintiff  gare  defendant  a 
written  notice  to  quit  the  arable  land  on  the  18th  of 
February,  the  pasture  on  the  6th  of  April,  and  the 
meadow  the  12th  of  May ;  which  notice  was  dated  the 
ftdth  of  September^  1777. 

The  court  said,  the  notice  was  sufficient  for  the 
whole,  adding  it  has  been  settled  by  all  the  judges,  to 

(a)  2  Black.  1224.     . 

avoid 
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9,vetd  dtrensity  of  ofnnimis  and  ^  geneiai  OMiTBnieace 
tkat  im  tonftncies  from  year  to  year  ( iditdi  dieae  kinds 
af  ^oldiii^  o^er  are  held  to  lie)  there  muflt  be  six 
months  natftoe  OB  either  side  to  quit,  ac<»rdin^  to  tlie 
aotioit  Jam  ;  •exoopt  where  any  tspecial  a^eement,  or 
tibe  coi^m  of  particttlar  places,  interveiie.  The  true 
construction  ^f  this  agr^eement  is»  that  it  is  a  holding 
fraoai  JLady-day  to  ]^y«day,  old  style :  the  rent^  being 
paj^ble  at  Old  Michaelmas  and  Lady^day.  And 
thoiigb  part  oi  the  fadrm  is  to  be  entered  upon  and 
qoitted  at  Old  Cann^emas,  February  13,  aad  other 
part  w^t  till '  Old  May-day,  May  12,  yet  that  is  no 
more  than  the  cnston  <A  most  coantries  would  have 
directed,  without  any  special  words  for  that  puq>ose, 
in  a  taking  from  Old  Latdy-4iay,  the  5tfa  of  April :  w. 
that  the  arable  shall  be  entered  upon  at  Candlemas,  to 
prepare  it  iogc  the  Leait  cam  ;  and  the  meadow  not  till 
May-day,  wheft  in  the  iiodrtfaem  countries  they  aiie  usu- 
ally heyned  ^  hay*  An4  if  any  inconvenience  could 
have  hafipened  to  ^Uie  retiring  tenant  by  this  Aode  of 
quitting^  it  is  stffficieatly  obviated  in  the  present  case 
by  the  clause  whkh  provides  a  waygoing  crop  for  the 
tenant.  Whereas  great  ^aiscduef  might  happen  to  the 
landlord,  by  requiring  a  QOtiee  to  be  given  so  early  as 
the  13th  of  August,  by  giving  room  to  the  tenant  to 
harraas  and  wear  out  the  land,  out  of  the  usual  course 
of liusbandry,  and  particvdarly  by  taking  a  second  crop 
of  hay  from  the  meadows. 

Under  an  agreemeat  by  a  tenant  {a\  to  enter  on  the 
tillage  land  at  Candlemas,  and  oa  the  houae  and  all  other 
the  premises  at  Lady-day  foUowing,  and  that  when  he 
left  the  farm,  he  should  quit  the  same  according  to  the 


(o)  jPoe,  d.  Strickland  v.  Spence,  6  East,  120. 

times 


108         FOR  WHOM,  &C.  AN  EJECTMENT  LCBS; 

times  of.  entry  as  aforesaid ;  and  the  rent  was  reserved 
half  yearly,  at  Michaelmas  and  Lady-day ;  it  was  held, 
that  a  notice  to  quit,  delivered  half  a  year  before 
Lady-day,  but  less  than  half  a  year  before  Candle- 
mas, was  good,  the  taking  being  in  sabstance  from 
Lady-day,  with  a  privilege  for  the  incoming  tenant  to 
enter  on  the  arable  land  at  Candlemas,  for  the  sake  of 
ploughing,  &c.  So  where  the  demise  was  of  a  dwel- 
ling-house and  other  buildings  for  the  purpose  of  car- 
rying on  a  manufactory,  together  with  certain  meadow, 
pasture,  and  bleaching  ground,  water-courses,  &c.  to 
<;ommence  as  to  the  meadow  ground,  upon  the  26th  of 
December  then  last ;  as  to  the  pasture,  from  the  SSth 
of  March  then  next ;  and  as  to  the  houses,  mills,  and  all 
the  rest  of  the  premises,  from  the  1st  of  May,  reserving 
the  first  half  year's  rent  on  the  day  of  Pentecost,  and 
the  other  half  year's  rent  at  Martinmas;  the  court 
held,  that  the  substantial  subject  of  demise  being  the 
house  and  buildings,  which  were  to  be  entered  on  the 
1st  of  May,  that  was  the  substantial  time  of  entry  to 
which  a  notice  to  quit  ought  to  refer,  and  not  the. 
35th  of  December,  when  the  tenant  had  liberty  to 
enter  on  the  meadow,  which  was  merely  auxiliary  to 
the  principal  subject  of  demise  (a). 

Where  a  house  and  land  are  let  together  to  be 
entered  upon  at  different  times,  and  it  do  not  appear 
from  the  terms  of  the  demise  from  what  time  the 
whole  is  to  be  taken  as  let  together,  it  is  a  question  of 
fact  for  the  jury,  which  is  the  principal  and  which  the 
accessary  subject  of  demise,  in  order  for  the  judge  to 
decide  whether  the.  notice  to  quit  the  whole  were 

given  in  time  (A). 

— — ■ —    I 

(a)  Doe,  d.  Lord  Bradford  v.  (5)  Doe,  d.  Heapy  v.  Howard, 
Watkins,  7  East,  551.  11  East,  499. 

Strictly, 
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Strictly 9  perhaps,  the  notice  should  not,  a$  to  timCf 
be  six  months  J  but  haiot  a  tsar,  ending  at  the  expii- 
ration  of  the  year ;  namely,  at  the  time  of  year  when 
the  tenancy  orig^inally  commenced ;  and  that  whether 
the  snbje4^t  of  demise  be  houses  or  land.  Thiese  points 
occurred  in  Flower  y.  Darby  and  another  (a}.  .  On 
the  11th  of  May  1781,  Darby  took  a  house,  and  oceu* 
pied  it  under  a  parol  demise,  the  rent  to  commence 
from  Midsummer  following.  Darby  let  part  of  it  to 
the  other  defendant  Bristow.  On  the  26th  March, 
1785,  Darby  was  served  with  a  notice  to  quit  on  the 
29th  of  September  following.  The  question  was» 
whether  the  rule,  which  requires  that  half  a  year's  no^ 
tice  should  be  given  to  a  tenant  at  will,  before  an 
ejectment  can  be  brought,  requires  also  that  such  no-^ 
tice  should  expire  at  the  end  of  the  year  ?  For  the 
plaintiff  it  was  urged,  that  none  of  the  cases  require 
the  notice  to  expire  at  the  end  of  the  year ;  but  that  it 
is  sufficient  if  notice  be  given  for  the  space  of  half  a 
year^  without  reference  to  any  particular  period  of  the 
term.  But  if  the  rule  was  to  prevail  in  any  instance, 
still. there  was  a  great  difference  between  land  and 
houses.  The  same  reasons  which  might  induce  the 
court  to  extend  it  to  the  former,  were  not  applicable 
to  the  latter ;  for  with  respect  to  lands,  there  might  be 
a  hardship  in  suffering  the  landlord  to  oust  the  tenant 
in  the  middle  of  the  year,  by  which  he  would  be  put 
to  the  incovenience  and  expence  of  carrying  the  crops 
from  off  the  premises.  But  no  such  reason  could  arise 
in  the  latter  case,  from  the  nature  of  the  thing  itsdf« 
On  the  contrary,  more  inconvenience  would  ensue,  as 
well  to  landlords  as  tenants,  from  adopting  the  strict 

(c)  1 T.  Rep.  169,  ^ 

rule 
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rule  attempted  to  be  infiosedy  than  by  giving'  half  a 
year's  notice  to  qpiit,  mtfi«at  reference  to  any  parti«> 
cular  period* 

For  the  defendant^  it  was»  sadd,  that  what  was  for* 
laerly  a  tenancy  at  will^  ia  noi^  a  tanancy  from  year 
to  year ;  and  such  a  tenant  most,  eat  w  termini^  hoU 
foe  a  whole  year.  Here  tike  year  ended  at  Midsum- 
mer; tfaeteifoce  the  half  yeat's*  notice  oi^ht  to  hai/fe 
been  to  quit  at  tfiat  time.  A  case  was  cilied  oi  Sykes 
on  ihA  aftveral  demiaea  of  MwrgiUnoyd  and  Wilhes  v: 
•«-^^^^9  before  BoLACKSTOJN®,  J.  at  York  Summer  Aft* 
sizeft  1774;  wl^re  John  Murgatrojfd^  being  seisedtfor 
life,  Femcainder  to  hia  wifs  for  life,  with  remamdevs 
over,  i»  1772,  agreed  with,  the  defendaats  to  grant 
thfiUL  a  lease  for  fourteen  years,  to  commence  from 
13th  FebiHiavy^  1773,  at  jClk4  per  ann.  The  defendants 
entered  under  that  agreement;  but  no  lease  was. grants 
ed.  Murgatroyd  died  in  July,  177S.  At  the  latter  end 
of  the  same  month,  hi^  widow  gave  Ihe  defendants  a 
notice  to  q.iut>  on  the  2d  of  February,  andf  some,  time 
after  made  a  lease  to  the  lessor  of  the  plaintiff  Wilkes 
to  commence  on  the  2d  of  February.  Subsequent  to 
this,  Ae  accepted  half  a  yearns  rent  from  the  defend- 
ants, which  was  dae  at  Martinmas  1773.  Bx.aok- 
SVONE,  J.  seemed  to  think,  that  if  no  notice  to  quit 
had  been  given,  the  acceptance  of  rent  would  have 
been  sufficient  e^i^dence  of  an  agreement  betwieen  hei^ 
and  the  defendants,  that  they  should  continue  £r6m 
year  to  yeap ;  and  therefore  a  notice  sabsequentto  thatx 
acceptance  of  rent  must  have  been  a  half-yearns  notice 
to  quit  on  the  13th  February :  but  the  acceptance  of 
rent  was^  only  evidence  of  such  agre^aent,  and  re- 
butted by  the  notice ;  and  therefore  the  plaintiff  had 

^  a  verdict* 
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a  yerdliet.  In  another  caM  before  Lord  Mavsvteia}^ 
at  G«ildhaU,  one  Duncombe  brought  an  ejectment 
against  a  tenant^  but  could  not  proye  from  what  time 
the  term  comme»eed :  the  tenant  proving  it  to  be  dif- 
ferent from  the  time  to  quit  mentioned  in  the  notice, 
the  plaintiff  was  nonsuited.  And  in  PuddicomAe  v. 
Harris  (a),  the  demise  was  laid  on  the  SOth  March, 
1784 ;  the  plaintiff  proved  a  receipt  of  rent  from  the 
defendant,  and  that  he  gave  him  six  months  notice  to 
quit  at  Lady^day  1784.  It  was  objected,  that,  sup* 
posing  the  defendant  tenant  from  year  to  year,  it  was 
not  proved  that  he  was  tenant  from  Lady^day  to  Lady^ 
day;  and  so  no  tenancy  was  proved  upon  which  a 
notice  to  quit  couid  operate.  But  £Y:ft]S,  B.  said, 
that  as  the  defendant  had  six  months  notice  to  quit  at 
Lady-^y,  he  should  presumey  that  he  was  tenant  from 
Lady«<day  to  Lady-day,  unless  the  contrary  was 
shewn. 

Lord  MAHSFf BLD.— When  a  lease  is  determinable 
on  a  certain  ev/^t,  or  at  a  particular  period,  no  notice 
to  quit  is  necessary,  because  both  parties  are  equally 
apprized  of  the  determination  of  the  term.  If  there 
be  a  lease  for  a  year,  and,  by  consent  of  both  par- 
ties^  the  tenant  continues  in  possession  aflerwaids, 
the  law  implies  a  tacit  renovation  of  the  contract. 
They  are  supposed  to  have  renewed  the  old  agreement 
which  was  to  hold  for  a  year,  j^ut  then  it  is  neces- 
sary, for  the  sake  of  convenience,  that  if  either  party 
be  inclined  to  change  his  mind,  he  should  g^ve  the 
other  half  a  year's  notice  before  the  expiration  of  the 
next  or  any  following  year.    Now  this  is  a  notice  to 

(a)  Dorebester  Sun.  A«s.  1784. 

quit 
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qait  in  the  middle  of  the  year,  therefore  not  binding, 
being  contrary  to  the  agreement.  The  case  of  lodg- 
ings depends  on  a  particular  contract,  and  is  an  excep- 
tion to  the  general  rule.  The  agreement  between  the 
parties  may  be  for  a  month,  or  less  time ;  and  there 
shorter  notice  would  be  sufficient,  where  the  tenant 
has  held  over  the  time  agreed  upon,  than  in  the  other 
case.  The  whole  depends  on  the  nature  of  the  first 
contract* 

AsHHURST,  J.  There  is  no  distinction  in  reason 
between  houses  and  lands,  as  to  the  time  of  giving  no- 
tice to  quit.  It  is  necessary  both  should  be  governed 
by  one  law.  There  may  be  cases  where  the  same  hard- 
ship would  be  felt,  in  determining  that  the  rule  did 
not  extend  to  houses,  as  well  as  lands ;  as  in  the  case 
of  a  lodging-house  ii;!  London  being  let  to  a  tenant  at 
Lady-day,  to  hold  as  in  the  present  case.  If  the  land- 
lord should  give  notice  to  quit  at  Michaelmas,  he  would 
by  that  means  deprive  the  lessee  of  the  most  beneficial 
part  of  the  term  \  since  it  is  notorious,  that  winter  is 
by  far  the  most  profitable  sesuson  of  the  year  for  those 
who  let  lodgings. 

BuiiUCR,  J.  It  is  taken  for  granted,  by  the  coun- 
sel for  the  plaintifi^,  that  the  rule  of  law,  which  con- 
strues what  was  formerly  a  tenancy  at  will,  of  lands' 
into  a  tenancy  from  year  to  year,  doi^  not  apply  to  the 
case  of  houses ;  but  there  is  no  ground  for  that  dis- 
tinction. The  reason  of  it  is,  that  the  agreement  is  a 
letting  for  a  year  at  an  annual  rent;  then  if  the 
parties  consent  to  go  on  after  that  time,  it  is  a  let- 
ting from  year  to  year.  This  reason  extends  equally 
to  the  present  case.     An  annual  rent  is  here  reserved ; 

and 
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uad  .upon  such  a  holding  it  has  been  determined^  that 
half  a  year's  notice  to  quit  is  necessary.  This  doc-- 
trine  was  laid  down  as  early  as  the  reign  of  Henry  the 
Eighth  {tf).  The  moment  the  year  began,  the  defend* 
ant  had  a  right  to  hold  tq  the  end  of  that  year ;  there- 
fore there  should  have  been  half  a  year's  notice  to  quit 
before  the  end  of  the  term  (b).  This  gives  rise  to  an«- 
other  objection,  on  the  distinction  between  ^i>  months 
and  half  a  year.  The  case  in  the  Year-Books  requires 
half  a  year's  notice :  here  there  is  less  than  half  a  year's 
notice;  it  is  therefore  bad  on  that  ground  also.^^ 
Judgment  for  the  defendant. 

Where,  however,  a  term  is  to  end  on  a  precise  day» 
there  is  no  necessity  for  a  notice  to  quit;  because 
both  parties  are  apprized,  that  unless  they  come  to  a 
fresh  agreement,  (express  or  implied)^  there  is  an  end 
of  the  contract  between  them(c).  Fw  after  the  ex- 
piration of  a  lease  for  a  certain  term»  the  tenant,  con- 
tinuing in  possession,  is  deemed  a  trespasser ;  an  eject* 
meat  therefore,  which  ig  an  action  of  trespass,  may  be 
brought  without  any  notice  to  quit*  So,  on  a  void 
lease  (d\  But  if  the  lessee,  after  the  expiration  of  the 
lease,  holds  over  and  pays  rent,  the  court  will  presume 
an  agreement  between  the  parties,  viz.  that  the  tenant 
shall  continue  the  possession,  acioording  to  the  terms 
of  the  original  demise ;  in  which  case,  if  the  landlord 
wishes  to  determine  the  tenancy,  he  must  give  the 
tenant  notice  to  quit^  according  to  the  time  of  the  ori* 
'  ginal  taking  (e).    This  is  evident,  not  only  from  the 

(a)  13  H.  8. 15  b-  (d)  Bury  Assizer,  1775, 

(6)  Sumfit  w.  JTfdb,  d  Salk.  (e)  Ri^ht,  d.  Flower  r,  Darhy, 

413.  XT.R.ie2.    Ludford  If ,  Barter, 

(c)  Messenger    v.    Armstrong,  Idem,  95. 

i  T.  R.  64.    Right,  d.  Fhwer  v. 

JDgtrby,  I  T.  B.  159, 

I  MSf 
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case  ot  Jordan  r.  fFard(a)f  bat  from  many  eCfier 
ca9e9.  In  that  case,  one  Jordan  wte  tetaat  for  Kfe^ 
r^nainder  to  hi»  son  the  lessor  oi  the  plaintiff*  Jor^ 
dan  the  father,  on  22d  Joner  I78&,  made  a  lease  of  the 
premises  to  the  defendant  for  21  years^  to  commence 
from  Old  Lady-day^  the  6th  of  April  then  piast,  ivhen 
the  defendant  entered.  On  30th  of  September,  1785,. 
the  father  died ;  on  whose  death  the  estate  came  to  the 
lessor  of  the  plaintiff.  The  defendant  continned  in 
possession,  and  paid  rent  to  the  lessor  of  tiie  plaintiff, 
after  the  death  of  his  father,  for  two  years  togpether,  01% 
Old  Lady-day  and  Old  Michaelmas^ddy*  Before  Old 
MichaelmaS'day  1787,  the  lessor  of  the  plaintiff  gave 
defendant  notice  to  qnit  on  Old  Lady-^ay,  the  5th  of 
April  then  next ;  and,  on  his  refusing  to  qnit,  brought 
his  action. 

'  An  objection  was  made  at  the  trial,  that  the  notice 
t0  quit  on  the  5th  of  April  was  bad ;  inasmuch  as  it 
ought  to  have  been  on  the  30th  September 9  the  end  of 
the  year,  dated  from  the  death  of  Jordan  the  finther  ; 
all  the  defendant's  interest  derived  from  the  lease  hav- 
ing ceased  on  that  eVent,  as  the  father  had  no  power 
te  make  a  lease  to  endure  beyond  his  own  life. 

AsHHURST,  J.  who  tried  the  cjkuse,  left  it  to  the 
jury,  whether  they  would  not  presume  a  new  agree- 
ment between  the  lessor  of  the  plaintiff  and  the  de- 
fendant, that  he  should  continue  to  hold  according  to 
the  terms  of  the  original*  lease ;  as  the  lessor  of  the 
plaintiff  had  received  rent  during  two  years,  after  the 
death  of  his  father,  on  the  original  days  of  payment, 
namely,  014  Michaelmas  and  Old  Lady-day ;  if  so. 


\      i 


(a)  1  Hen.  Bla.  97. 

the 
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the  notice  to  quit  was  proper^  But  a  verdict  was 
fouod  for  the  defendant.  A  rule  was  granted  to  ^w 
cause  why  the  yerdict  should  not  be  set  aside,  and  a 
new  trial  granted. 

Lord  LoUGHBOROUOH.  The  jury  found  a  wrong 
▼erdict.  Hie  notice  to  quit  on  the  6th  of  April  waa 
proper,  as  payment  of  rent  had  been  made  on  that 
day.  It  was  also  fair  and  just  in  the  lessor  of  the  plain* 
tiff,  t<f  give  the  tenant  notice  to  quit  when  bis  year 
ended;  that  his  course  of  huabaadry  might  net  be  dfs« 
turbed. 

Heath,  J*  The  defendant  was  tenant  at  8uffa*anee 
on  the  death  of  tenant  for  life ;  and  the  rent'  being 
paid  on  the  5th  of  April,  waa  evidence  of  an  agrees 
ment  to  hold  from  that  day. 

WiusON,  J.  As  there  was  no  expresa  agreement  be>- 
tween  the  letsdr  of  the  plaintiff  and  the  defeadaaty  re- 
lating to  the  premiaes,  given  in  evidence,  we  must 
cMect  what  their  agreement  was^  from  something  done 
by  them.  The  payment  of  rent  by  one,  and  aeceptaafce 
ef  it  by  tlie  other,  on  the  same  day  on  which  the  defend* 
ant  originally  entered,  was  sufficient  evidence  of  a  re* 
lation  back  between  them  ;  and  though  the  indenture 
itself  was  made  on  the  92d  of  June,  it  relaited  back  to 
the  5th  ^  April.  Although  the  title  of  the  defendant 
wider' the  indenture  ended  on  1^  90&of  September, 
yet  payment  of  rent  on  tilie  5th  of  Ap(rit,  was  evidence 
^  an  iigmement  that  he  should  eontinfiK  to  hold  in  the 
same  manner  as  he  did  hy  the  indenture ;  insomuch, 
that  if  in  the  lease,  there  had  been  covenants  for  par- 
ticular modes  of  husbandry,  and  defendant,  after  the 

1  2  death 
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death  of  tenant  for  life,  had  neglected  to  perform 
them,  the  lessor  of  the  plaintiff  might  have  maintained 
an  action  on  the  case  against  him ;  stated  the  cove- 
nants, and  then  averred  an  agreement  to  perform  them, 
according  to  the  terms  of  the  original  lease ;  of  which 
agreement,  the  continuing  to  pay  rent  on  the  5tb  of 
April,  for  two  years  together,  would  have  been  good 
evidence. 

It  has  often  been  determined,  that  if  there  be  a 
lease,  and  after  the  determination  of  it  the  tenant  holds 
over,  he  must  hold  upon  the  terms,  and  liable  to  all 
the  conditions  wd  covenants  of  the  lease ;  and  if,  by 
tacit  consent  of  the  landloid  and  tenatit,  the  contract 
between  them  continuesi  beyond  the  time  for  which 
they  originally  contracted,  all  the  rights  and  proper- 
ties belonging  to  the  original  contract,  must  also  be 
continued.  Nay,  if  the  original  agreement  was  void, 
as  to  the  duration  of  the  term,  yet  if  a  tenancy  subsists 
in  other  respects,  the  tenant  must  have  the  usual  notice 
to  quit ;  or  thd  landlord  cannot  leg^ly  entitle  himself 
to  the  possession  (a);  in  Rigge  v«  Bell  (b)fit  appear- 
ed, that  in  January  1790,  an  agent  for  the  lessor  of  the 
plaintiff  let  the  farm  in  question  to  the.defendatit  for 
seven  years,  by  paroL  The  defendant  Was  to  enter 
when  the  former  tenant  quitted,  namely,  oti  the  land 
at  old  Lady-day^  and  the  house  on  the  2Qiih  of  May  fol- 
lowing ;  and  was  to  quit  at  Candlemas*  The  defend- 
ant entered  accordingly  and  paid  rent :  the  notice  to 
quit  waA  at  Lady«-day.  It  was  objected,  that  the  no- 
tice to  quit  was  insufficient :  the  holding  being  frcHa 
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(a)  Sevan  v.  Delahay,  1  H.         (h)  5  T.  Rep.  471.      . 
Bl.  8.  Doe,  d.  Da  Coiia  v.  Wkar- 
£an,  tt  T.  R.  3. 
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Candlemas,  and  the  notice  requiring  defendant  to  quit 
at  Lady-day. 

Lord  KfiiNYON,  Ch.  J.  Though  the  argument  be 
void  by  the  statute  of  Frauds  (a)f  as  to  the  duration  of 
the  lease,  it  must  nevertheless  regulate  the  terms  on 
which  the  tenancy  subsists  in  other*  respects,  as  to  the 
rent,  the  time  of  year  when  the  tenant  is  to  quit,  &c. 
So  where  a  tenant  holds  over  after  the  expiration  of  his 
term,  without  having  entered  into  any  new  contract, 
he  holds  upon  the  former  terms.  Now  in  this  case  it 
was  agreed,  that  the  defendant  should  quit  at  Candle- 
mas ;  and  though  the  agreement  be  void  as  to  the  num- 
ber of  years  for  which  the  defendant  was  to  hold,  if 
the  lessor  choose  to  determine '  the  tenancy  before  the 
expiration  of  seven  years,  he  can  only  put  an  end  to 
it  at  Candlemas. 

So  rf  tenant  for  life  make  a  lease  void  as  against 
the  remainder-man  and  die,  and  he  in  remainder  ac- 
cept rent  accrued  aftelr  the  death  of  tenant  for  life, 
that  will  establish  a  tenancy  from  year  to  year  upon 
the  terms  of  the  tease,  and  entitle  the  lessee  ta  a  no- 
tice (6).  And  an  agreement  to  lease  at  a  certain  rent, 
and  that  the  lessor  should  not  turn  out  the  tenant  so 
long  as  he  paid  the  rent,  and  did  not  sell,  Sac.  anj^ 
article  injurious  to  the  lessor's  business,  being  for  no 
assignable  period,  operates  as  a  tenancy  from  year  to 
year,  determinable  by  either  party  giving  the  regular 
notice  to  quit  (c).  It  scarcely  belongs  to  a  treatise  of 
this  nature  to  define  what  shall  or  shall  not  constitute 

m^~mamm        i  i  i       iiiw-^— ^— «— »— ^.— »«»«—^  i  i         ■         ii  f  — ^.^li.  ■     i         i  i  ■    ■  i       ii         I  «  ■■ ■■  ■  y  i       ■ 

(a)  20  C.  2.  c.  3;  (c)  Doe,  (1.  Warner  v.  Browne^ 

(h)  Roe,  d.  Brttne  v.  Prideanx^     6  East,  165, 
10£ast,15B.    J)cn,  6.  Brune  v.  .     . 

il^wlinst  10  £a$t,  261. 
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a  tenancy  from  year  to  year ;  but  as  it  rappliea  tlie 
rule  for  giving  notice  to  quit,  it  is  thought  conTenieat 
to  proceed  further  into  the  subject:  whererer  a  te- 
nancy from  yetf  to  year  subsists,  notice  to  quit  must 
be  given  by  either  party  seeking  to  dissolve  the  con- 
tract, unless  dispensed  witii  by  express  agreement : 
and  the  intention  to  create  such  a  tenancy  may  be  in- 
ferred from  other  circumstances,  besides  the  payment 
and  receipt  of  rent:  thus  where  an  ejectment  had 
been  brought  <m  the  demise  of  an  infant,  which  had 
been  compromised,  and  the  tenant  in  possession  had 
attorned  to  the  lessor,  but  who,  on  coming  of  s^e, 
did  not  accept  the  rent,  or  do  any  act  to  confirm  the 
tenancy ;  yet  as  Ihat  action  was  brought  for  his  be- 
nefit, he  was  not  allowed  to  consider  the  tenant  as  a 
tr^passer,  and  bring  a  new  -ejectment  without  giving 
notice  to  quit  (a).  So,  where  a  ftme  covert  had  been 
for  many  years  separated  from  her  husband,  and 
during  tibat  time  received  for  her  separate  use  the 
rents  of  her  own  property,  Which  accrued  to  her  by 
devise  after  separaticm ;  she  was  presumed  to  receive 
'the  rents,  and  acknowledge  the  tenancy  by  her  hus- 
band's authority,  who  was  therefore  nonsuited  in  an 
ejectment  for  not  giving  a  regular  notice  to  quit  (&}. 
But  one  who  is  in  possessiim  upon  an  agreoneat  for  the 
purchase  of  land,  may  be  ejected  without  a  notice  to 
quit,  if  his  lawful  possession  be  determined  by  a  de- 
mand, and  refusal  on  his  part  to  deliver  up  the  pre- 
mises (c).  So,  wh^re  the  vendee  of  a  term,  before  tile 
whole  of  the  purchase-money  was  paid,  agreed  with 
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(a)  Doe,  d.  Miiler  v.  Noden,        (c)  Righit  d«  Lewur^  Brandy 
2  Esp.  628.  13  East,  210. 

(b)  Doe,  d.  Leioeiter  v.  Bigg$, 
1  Taunt.  d67. 

the 
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tlie  vendor  to  have  possession  of  the  premises  till  a 
^iven  day,  paying  the  resenred  rent  in  the  mean  time^ 
and  that  if  he  did  not  pay  the  residue  of  the  purchase- 
money  on  that  day,  he  should  forfeit  the  instalments  al- 
ready paid,  and  should  not  be  entitled  to  an  assignment 
of  the  lease,  the  purchaser  being  put  into  possessioi!, 
and  the  residue  of  the  purchase-money  not  paid  at  the 
day  appointed,  the  vendor  recovered  the  premises  in 
ejectment  without  any  notice  to  quit,  or  even  a  de- 
mand of  possession  (a).  And  where  the  agreement 
was  for  a  lease  at  a  certain  rent,  and  the  party  let 
into  possession  before  the  lease  was  executed,  this 
was  considered  to  be  a  mere  permissive  occupa- 
tion, and  not  a  tenancy  from  year  to  year  (6).  So 
where  one  got  into  possession  of  a  hou^  without  the 
privity  of  the  landlord,  and  afterward  entered  into  a 
negociation  with  him  for  a  lease  whidi  failed,  the 
same  construction  prevailed  (c).  And  if  a  tenant 
whose  lease  had  expired  be  permitted  to  continue  in 
possession,  pending  the  treaty  for  a  further  lease,  he 
is  not  a  tenant  from  year  to  year,  but  strictly  at 
will,  and  may  be  turned  out  of  possession  without 
potice  (</)• 

Petween  a  mortgagor  and  mortgagee  no  tenancy 
froBi  year  to  year  subsists ;  but  the  mortgagee  may 
upon  ^rfeiture  of  the  mortgage  maintain  c^jectment 
against  the  mortgagor  without  any  previous  notice  to 
quit  J  so  a  mortgagee  may  recover  in  ejectment,  with- 
out giving  any  notice  to  quit,  against  a  tenant  who 


(a)  Jhe,  d.  Zeooa  v.  Safer,  (c)  Doe,  d.  Xnight  t.  Qs^Jey, 
3  Campb.  8.  2  Campb.  505. 

(b)  Hegmn^.Joktmmt^HmAU  (d)  Doe,  d.  Honingswmrik  r. 
148.  Si€Hneii,2EMp.li6. 
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claims  under  a  lease  from  the  mortgagor^  gtantetl 
after  the  mortgage,  without  the  privity  of  the  mort- 
gagee ;  which  point  was  agitated  in  the  case  of  Keech 
V.  H/ill  (a). — Lord  Mansfijbld.  This  is  an  crjectment 
brought  for  a  warehouse  in  the  city,  bj/  a  mortgagee 
against  a  lessee,  under  a  lease  in  writing  for  seven 
years,  made  after  the  date  of  the  mortgagee,  by  the 
mortgagor,  who  had  continued  in  possession.  The 
lease  was  at  a  rack  rent.  The  mortgagee  had  no  no- 
tice of  the  lease,  nor  the  lessee  any  notice  of  the 
mortgage,  The  defendant  offered  to  attorn  to  the 
mortgagee  before  the  ejectment  was  brought.  The 
plaintiff  is' willing  to  suffer  the  defiendant  to  redeem  • 
There  was  no  notice  to  quit  j  so  that  though  the  writ- 
ten lease  should  be  bad,  if  the  lessee  is  to  be  consi- 
dered as  tenant  from  year  to  year,  the  plaintiff  must 
fail  in  this  action i  The  question,  therefore,  for  the 
court  to  decide,  is,  whether  by  the  agreement  under^ 
stood  between  mortgagors  and  mortgagees,  which  is^ 
that  the  latter  shall  receive  interest,  and  the  former 
keep  possession,  the  mortgagee  has  given  an  implied 
authority  to  the  mortgagor  to  let,  from  year  to  year, 
at  a  rack  rent ;  or  whether  he  may  not  treat  the  de- 
fendant as  a  trespasser,  disseisor,  and  wrong-doer. 
'No  case  has  been  cited  where  this  question  has  been 
agitated,  much  less  decided.  The  only  case  Hke  the 
present  is  one  which  was  tried  before  me  (3);  but 
there  the  mortgagee  was  privy  to  the  lease,  and  after-, 
wards  by  a  knavish  trick,  wanted  to  turn  the  tenant 
out.  I  do  not  wonder  such  a  case  has  not  occurred 
before.  Where  the  lease  is  not  beneficial,  it  is  for  the 
interest  of  the  mortgagee  to  continue  the  tenant; 
where  it  is,  the  t^iant  may  put  himself  in  the  place. 

— ~^ ^  ■  ^  ^  -  ._  ■  

(a)  Dongl.  21.  (6)  BeUMer  r.  CoUin*. 
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Kit  the  mortgagor,  and  either  redeem  himself,  or  get 
a  friend  to  do  it.  The  idea  that  the  question  may  be 
more  proper  for  a  court  of  equity ,  goes  upon  a  mistake : 
it  emphatically  belongs  to  a  court  of  law,  in  opposition 
to  a  court  of  equity ;  for'  a  lessee,  at  a  rack  rent,  is  a 
purchaser  for  a  valuable  consideration ;  and  in  every 
case  between  purchasers  for  a  valuable  consideration  9 
a  court  of  equity  must  follow,  not  lead  the  law.  On 
full  consideration,  we  are  all  of  opinion,  that  there  is  no 
inference  of  fraud  or  consent  i^inst  the  mortgagee,  to 
prevent  him  from  considering  the  lessee  aS  a  wrong-doer. 
If  the  mortgagee  had  encouraged  the  tenant  to  lay  out 
money,  he  could  not  maintain  this  action  (a) ;  bat  here 
the  question  turns  upon  the  agreement  between  the 
mortgagor  and  mortgagee.  When  the  mortgagor  is 
left  in  possession,  the  true  inference  to  be  drawn  is, 
an  agreement  that  he  shall  possess  the  premises  at  will^ 
in  the  strictest  sense,  and  therefore  no  notice  is  ever 
given  to  him  to  quit ;  he  is  not  even  entitled  to  reap 
the  crop,  as  other  tenants  at  will  are,  because  all  i^ 
liable  to  the  debt,  on  payment  of  which,  the  mort* 
gagee's  title  ceases.  The  mortgagor  has  no  power, 
express  or  implied,  to  let  leases,  not  subject  to 
every  circumstance  of  the  mortgage.  If  by  impli- 
cation, the  mortgagor  had  such  a  power,  it  must  go 
to  a  great  extent ;  to  leases  where  a  fine  is  taken  on  a 
renewal  for  lives.  The  tenant  stands  exactly  in  the 
situation  of  the  mortgagor.  The  possession  of  the 
mortgagor  cannot  be  considered  as  holding  out  a  false 
appearance.  It  does  not  induce  a  belief,  that  there  ia 
no  mortgage ;  for  the  nature  of  the  transaction  is,  that 
the  mortgagor  shall  continue  in  possession.  Whoever 
wants  to  be  secure,  when  he. takes  a  lease,  should  en- 


(a)  Weakly,  d.  Yea,  Bart,  v.  Bucknclj  Cowp.  4TJ. 
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quire  after  and  examine  the  title-deeds.    In  practice 
indeed  (especially  in  tiie  case  of  ^eat  estates)  that  is 
not  often  done,  because  the  tenant  relies  on  the  honour 
of  his  landlord;   but  whenever  one  of  two  innocent 
persons  must  be  a  loser>  the  rule  is,  gui  prior  est  tern" 
porCf  potior  est  jure.    If  one  must  suffer,  it  is  he  who 
has  not  used  due  diligence  in  looking  into  the  title. 
It  was  said  at  the  bar,  that  if  the  plaintiff,  in  a  case 
like  this,  can  recover,  he  will  also  be  entitled  to  the 
fnesne  prqfitSf  from  the  tenant,  in  an  action  of  tres- 
pass ;  which  would  be  a  manifest  injustice,  as  the  te- 
nant would  tiien  pay  the  rent  twice.     I  give  no  opinion 
pu  that  point,  but  there  may  be  a  distinction ;  for  the 
mortgagor  may  be  considered  as  receiving  the  rents 
in  order  to  pay  the  interest,  by  an.  implied  authority 
from  the  mortgagee,  till  he  determine  his  will.    As 
to  the  lessee's  right  to  reap  the  crop,  which  he  may 
have  sown  previous  to  the  determination  of  the  will  of 
the  mortgagee,  that  point  does  not  arise  in  this  case, 
the  ejectment  being  for  a  warehouse;  but  however 
that  may  be,  it  could  be  no  bar  to  the  mortgagee  re- 
covering in  ejectment.     It  would  only  give  the  lessee 
p.  right  of  ingress  and  egress  to  take  the  crop ;  as  to 
which,  with  regard  to  tenant  at  will,  tiie  text  of  Lit^ 
t  let  on  is  clear.    We  are  all  of  opinion,  that  the  plaiiH 
tiff  is  entitled  to  judgment. 

So  the  assignee  of  a  mortgagee  may  maintain  an 
ejectment  without  giving  a  notice  to  quit  to  one  let 
into  possession  as  tenant  by  the  mortgagor,  after  the 
mortgage  and  before   the  assignment  (a).     And  the 

(a)  Thunder f  d.  Weeper  v.  Belcher^  3  £asty  44&. 

trustee 
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trustee  of  a  term  for  the  benefit  of  creditors  (not 
having  notice  of  un  agreement  for  a  lease,  madepre- 
vious  to  the  grant  of  the  term)  may  maintain  an  eject- 
ment against  the  tenant  in  possession,  under  the  agree- 
ment («)• 

The  plaintiff  must  recover  on  the  strength  of  his 
own  title,  and  of  course  shew  a  right  to  the  possession: 
therefore  a  mortgagee  cannot  recover  in  ejectment 
against  a  lessee  (though  he  mean  not  to  turn  him  out 
of  possession,  but  only  to  entitle  himself  to  the  receipt 
of  the  rents  and  profits)  if  the  lease  were  granted 
previous  to  the  mortgage.  If,  however,  there  be  te- 
nant from  year  to  year,  and  the  landlord  mortgages 
the  premises  while  the  tenancy  subsists,  and  the  mort- 
gagee wish  to  obtain  possession,  he  must  give  the  te- 
nant half  a  year's  notice  to  quit;  whilst  tenant  to 
the  original  landlord,  he  was  entitled  to  ti^t  new 
tice  (b)  i  and  the  situation  of  a  mortgagee  is  the  same 
as  that  of  the  mortgagor  before  the  mortgage  was 
made.  Even  an  infant,  who  becomes  entitled  to  the 
reversion  of  an  estate,  previously  demised  from  year 
to  year,  cannot  eject  the  tenant,  without  giving  him  the 
same  notice  which  the  original  lessor  must  have  done]| 
for  the  tenant  is  not  the  less  entitled  to  it,  when  the 
land  comes  to  the  reversioner,  merely  because  he  i« 
so;  the  tenant  must,  in  justice,  stand  in  the  samei 
situation  in  which  he  stood  before  (c). 


(a)  Goodiitle,    d.    Eitwidi  v.  see   of  Dawding    v.   Bissellp  Z 
Way,  1 T.  R.  735.  Taunt  73. 

(b)  Birch  y.  Wright,  1 T.  R.         (c)  Maddtm  v.  White,  2  T.  R. 
378.  I%under,  d.  Weaver  v.  Bel-  161. 

cfteTi  3  East,  440.   Morgan^  JLes- 
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On  a  motion  for  a  new  trial,  the  case  depended  on 
the  terms  of  the  notice  to  quit;  the  notice  beings— 
I  desire  you  to  quit  the  possession,  at  Lady-day  next, 
of,  &c.  OR,  I  shall  insist  upon  double  rent  for  the 
sBxae.**  (a) — Lord  Mansfield.  That  the  land- 
lord may  give  the  tenant  the  alternative  is  clear ;  but 
the  question  is,  what  is  the  meaning  of  this  notice  ? 
If  it  had  really  contained  the  option  of  a  new  agree- 
ment, and  has  said,  for  instance,  **  or  else  thai  you 
**  agree  to  pay  double  renty^  the  ejectment  conld  not 
have  been  supported :  but  here  the  landlord  does  not 
mean  to  offer  a  new  bargain.  I  think  this  very  point 
has  been  settled  several  years  ago;  but  if  it  be  new, 
I  have  no  doubt.  The  additional  words  only  prove 
the  landlord's  anxiety  to  get  into  possession.  It  is 
an  emphatical  way  of  enforcing  the  notice,  and  shew- 
ing the  tenant  that  he  is  in  earnest,  by  informing  him 
of  the  legal  consequence,  if  he  hold  over.  The  tenant 
may  keep  him  out  by  defending  an  ejectment,  and  by 
chicane,  for  several  months ;  but  the  notice  informs 
him,  that  in  such  case  the  landlord  will  insist  on  the 
penalty.  It  clearly  means  to  refer  to  the  statute,  al- 
though the  penalty  given  by  the  statute  is  not  double 
rent,  but  double  the  yearly  value,  which  is  more 
favourable  to  landlords ;  for  double  rent  would  be  no 
penalty  on  the  expiration  of  some  leases. 

This  leads  to  the  consideration  of  the  parties,  by 
and  to  whom  the  notice  should  be  given ;  generally,  it 
may  be  said,  that  the  party  entitled  to  the  possession, 
or  his  agent,  authorized  at  the  time  for  such  pur- 

(a)  Matthewsy.Jackaon.l^ovL^,     strong,  IT.  R.63.     Doe,  d.  Spu 
}fil.  and  see  Messenger  t.  Arm-     cer  v.  lea,  li  East,  312« 
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pose,  must  give  the  notice  (a) :  and  when  in  writing,  it 
is  in  general  served  either  upon  the  tenant  personally, 
or  delivered  upon  the  premises  demised:  neither, 
however,  are  absolutely  necessary ;  for,  if  the  service 
be  on  a  servant  of  the  tenant  at  his  dwelling-house, 
though  not  on  the  demised  premises,  and  the  contents 
explained,  it  may  be  good  (b).  It  is  presumptive 
evidence  that  the  master  received  it ;  and  will  operate 
conclusively,  unless  theservant  be  produced  to  prove 
that  it  was  not  communicated  to  the  tenant.  Such 
was  the  deterfnination  inGriffiths  v.  Marsh(c).  It 
appeared  that  the  notice  had  been  served  on  the  de- 
fendant's servant  at  his  house,  which  was  not  situated 
upon  the  demised  premises,  and  the  contents  explained 
to  her  at  the  time :  but  there  was  no  evidence  that  it 
ever  came  to  the  defendant's  hands,  except  as  above. 
As  this  notice  was  to  determine  an  interest  in  land,  it 
was  objected  that  it  was  not  sufficient. 

Lord  K£NYON.  This  is  diiferent  from  the  cases  of 
personal  process;  but  even  in  the  case  of  service  on 
the  wife,  I  do  not  know  that  it  is  confined  to  service 
on  her  on  the  premises.  I  believe  if  it  be  served  on 
her  in  the  house,  it  is  sufficient.  But  in  every  case  of 
a  service  of  notice,  leaving  it  at  the  dwelling-house 
of  the  party,  has  always  been  deemed  sufficient.  So 
wherever  the  legislature  has  enacted,  that  before  a 
party  shall  be  affected  by  any  act,  notice  shall  be  given 
to  him,  leaving  that  notice  at  his  house  is  sufficient. 
So  also  in  the  c&se  of  an  attorney's  bill,  or  notice  of 
a  declaration  being  filed.  And  indeed,  in  some  in- 
stances of  process,  leaving  it  at  the  house  is  sufficient; 

(a)  Righted.  Fishery.  Cvtheii,         (b)  Doe,    d.    Matthewson     v. 
b  Eaiit,  401.  Wriyktman,  4  £sp.  5. 

(c)  4  T.  B.  464. 

as 
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as  a  subpcena  out  of  the  court  of  chancery^  or  a  quo 
minus  out  of  the  exchequer.  lu  general ,  the  differ- 
ence is  between  process  to  bring  the  party  into  eon- 
tempt,  and  a  notice  of  this  kind ;  the  former  of  which 
need  only  be  personally  senred. 

Biri.i.ifiR,  J.  JEJj*  concessis  personal  service  is  not 
necessary  in  all  cases.  This  notice  was  detivered  to 
the  tenant^s  servant  at  the  dwelling-house  of  the  te- 
nanty  and  its  contents  explained  at  the  time ;  and  that 
servant,  who  was  in  the  power  of  the  defendant,  was 
not  called  to  prove  that  she  did  not  communicate  the 
notice  to  her  master.  This  was  ample  evidence,  on 
which  the  jury  would  have  presumed  that  the  notice 
reached  the  tenant. 

Where  a  lease  for  twenty-one  years  (a)  contained  a 
proviso,  that  in  case  either  landlord  or  tenant,  or  their 
respective  heirs  or  executors,  wished  to  determine  it 
at  the  end  of  the  first  fourteen  years,  and  should  give 
six  months  notice  in  writing  under  his  or  their  respec- 
tive hands,  the  term  should  cease ;  it  was  held,  that 
a  notice  to  quit,  signed  by  two  only  of  three  executors 
of  the  original  lessor,  lo  whom  he  had  bequeathed  the 
freehold  as  joint-tenants,  expressing  the  notice  to  be 
on  behalf  of  themselves,  and  the  third  executor,  was 
not  good  under  the  proviso,  which  required  it  to  be 
given  under  the  hands  of  all  three :  neither  could 
such  notice  be  sustained  una^er  the  general  rule  of  law, 
that  one  joint-tenant  may  bind  his  companion  by  an 
act  done  for  his  benefit ;  for  non  constat  that  the  de- 
termination of  the  lease  was  for  the  benefit  of  the 
co-joint-tenant;    but  if  several  joint-tenants  jointly 


(a)  Right,  d.  Fuher  x.  Cuthel,  5  East,  491. 

demise 
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demise  from  year  to  year,  such  of  them  as  give  notice 
to  quit  may  recover  their  several  shares  in  ejectment 
on  their  several  demises  (a). 

In  ejectment  by  a  corporation  i^inst  a  tenant 
from  year  to  year,  a  notice  given  by  a  person  acting 
as  steward  of  the  corporation  is  sufficient^  without 
evidence  that  he  had  an  authority  under  seal  from 
the  corporation  for  that  purpose  (A) :  and  a  receiver 
appointed  by  the"  court  of  chancery,  with  a  general 
authority  to  let  the  lands  to  tenants  from  year  to 
year,  has  also  authority  to  determine  such  tenancies  by 
a  regular  notice  to  quit  (c). 

A  proviso  in  a  lease  for  twenty-one  years,^  that  if 
either  of  the  parties  should  be  desirous  to  determine 
it  in  seven  or  fourteen  years,  it  should  be  lawful  for 
either  of  them,  his  executors  or  administrators,  so  to 
do,  upon  twelve  months  notice  to  the  other  of  them 
his  heirs,  executors,  or  administrators,  extends  by 
reasonable  intendment  to  the  devisee  of  the  lessor,  if 
entitled  to  the  rent  and  the  reversion  (d)  ;  but  where 
the  demise  was  from  A.  to  B.  ior  twenty-one  years, 
if  both  should  so  long  live,  but  if  either  should  die 
before  the  end  of  the  said  term,  then  the  heirs,  execu- 
tors, &c.  of  the  person  so  dying,  should  give  twelve 
months  notice  to  quit:  it  was  held,  that  the  lease 
could  ohly  be  determined  by  twelve  months  notice 

I  given  by  the  representatives  of  the  party  dying  before 

[  the  end  of  the  term  (e). 

I  : ;  — 

.    (41)  Doe,  d.  Wkayman  v.  Chap-         (t?)  Doe,  d.  Marmek  v.  Read, 
/i»,  3  Taunt.  120.  12  East,  57. 

{h)  Roe,  d.  Dean  and  Chapter         (d)  Roe,  d.  Bamfordv.  Bayley, 
of  Rochester  v.  Pierce^  2  Campb.     12  East,  464. 
M.  (c)  Le^g,  d.  Scott  v.  Benion, 

Willes,  43. 

If 
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If  upon  notice  to  quit  given  to  a  tenant,  he 
gives  notice  to  his  under-tenants  to  quit  at  the  same 
time,  and  upon  the  expiration  of  the  notice  he  quits 
so  much  as  is  occupied  by  himself,  but  his  under- 
tenants refuse  to  quit,  an  ejectment  may  still  beniain- 
tained  against  him  for  so  much  as  his  under-tenants 
have  not  given  up  (a)  :  but  where  a  tenant  from  year 
to  year  underlet  part  of  the  premises,  and  then  gave 
up  to  the  landlord  the  part  remaining  in  his  own  pos- 
session, without  either  receiving  a  regular  notice  to 
quit  the  whole,  or  giving  notice  to  quit  to  his  sub-les- 
see, or  even  surrendering  that  part  in  the  name  of 
the  whole,  the  landlord  cannot  entitle  himself  to  re« 
cover  against  the  sub-lessee,  there  being  no  privity  of 
contract,  between  them  upon  giving  half  a  year*s  no- 
tice to  quit  in  his  own  name,  and  not  in  the  name 
of  the  first  lessee ;  for  as  to  the  part  so  underlet  the 
original  tenancy  still  continued  undetermined  (b). 

A  notice  to  quit  served  on  one  of  two  tenants 
upon  the  premises  who  held  under  a  joint  demise,  is 
evidence  that  the  notice  reached  the  other,  who  lived 
elsewhere  (c).  And  a  parol  notice  given  to  one  co- 
tenant  upon  the  premises  is  sufficient  (d).  Where  a 
corporation  aggregate  is  the  tenant,  such  tenancy  may 
be  determined  by  a  notice  to  the  corporation  to  quit 
served  on  its  officers  (e). 

And  if  the  taking  be  in  general  terms,  as  from  Mi* 


(a)  Roe  r.  Wiggs,  2  N.  R. 
330. 

{b)  Pleasant,  Leaee  of  Hay* 
ton  V.  Benson,  14  East,  234. 

(c)  Doe,  d.  Lord  Bradford  y, 
fVatkins,  7  East,  5^1, 


{d)  Doe,  d.  Lord  Macartney  t. 
Crick,  5  £s)>.  196. 

(e)  Doe,  d.  Earl  of  Carlisle  v. 
Woodman,  8  £a9t,  228. 

chaelmas 
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rhaelmas  to  Michaelmas,  arid  the  hat  ice  be  to  quit  ou 
4  particular  day,  parol  evidence  may  be  received  to 
prove,  that  by  the  cciBtom  of  the  country,  that  day  is 
the  known  expiration  of  the  year.  As  in  the  case  of 
The  Mayor 9  ^ci  of  Canterbury  v.  Wood  (fl),  the  te- 
nancy was  from  Michaelmas  to  Michaehnas,  and  the 
notice  was  given  on  the  4th  of  March,  1793,  to  quit 
on  the  10th  of  October  follpwing«  It  was  objected 
that  the  notice  was  insufficient^  ina^mdch  as  it  ought 
to  have  been  to  have  quitted  either  on  Michaelmas 
generally,  or  on  the  29th  of  September ;  to  which  it 
was  answered,  that  by  the  custom  of  the  county  of 
Kent,  such  a  general  tenancy  commenced  and  expired 
at  Old  Michaelmas-day^  namely,  the  10th  of  October ; 
and  patoi  evidence  being  given  of  that  circumstance, 
the  plaintiff  had  a  verdict* 

Where  the  notice  Was  to  quit  on  the  2dth  of 
March,  or  the  8th  of  April  next  ensuing,  and  served 
on  the  preceding  29th  of  September,  this  was  held  to 
be  sufficient;  So  a  notice  delivered  to  a  tenant  at 
Michaelmas  179d,  to  quit  at  La<i^-day,  which  will  be 
in  the  year  1795,  was  held  to  be  a  good  notice  to  quit 
at  Lady-day  1796 ;  and  that  the  year  1795  mentioned 
might  be  registered  as  an  impossible  year«  And  a  mis- 
description of  the  premises  is  not  fatal,  if  they  are 
otherwise  so  sufficiently  designated  as  not  to  mislead 
the  party  to  whom  the  notice  is  given ;  but  it  must 
include  the  whole  of  the  premises  demised  (i). 

If,  however,  the  notice  be  substantially  defective^  the 


(a)  Kent  Sum.  Ass.  1794,  cor.  Duke  of  Bedfwd  v.  Kightley,  7 
liord  Kenyori.  Seex  also  Doe,  d.  T.  R.  63.  Doe,  d.  Cox  and  others. 
Hinds  V.  Vvmb^  2  Campb.  256.  4  Esp.  1S6.  Doe^  d.  Morgan  v» 

(b)  Doe,    d.    MaUhmxmn   v.  Churchy  3  Campb.  71. 
tVrigktman,  4  Esp^  5.    Doe,  d. 

K  tenant 
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tenant  is  not  bound  to  state  his  objection  at  the  time 
it  is  served,  but  may  reserve  his  objection,  and  insist 
upon  it  at  the  trial  of  the  cause.  In  Green  v.  Copous  (a), 
it  appeared  that  the  defendant  held  from  Michaelmas, 
and  that  he  was  served  with  notice  to  quit  at  Midsum- 
mer;  but,  when  he  received  it,  made  no  objection 
that  it  requU*ed  him^to  quit  at  thattperiod,  but  merely 
said,  **  I  pay  rent  enough  akeady,  and  it  is  hard  to 
<<  use  me  thus."  The  defendant's  counsel  pressed  for 
a  nonsuit,  on  the  ground  that  the  notice  should  have 
been  to  quit  at  Michaelmas ;  to  which  it  was  answer- 
ed, that  the  defendant  had  waii^d  the  objection  when 
he  received  the  notice,  and  ought  not' to  be  permitted 
to  turn  the  lessor  of  the  plaintiff  roufad  on  such  an 
objection.  A  verdict  was  taken  for  the  plaintiff,  with 
liberty  to  the  defendant,  to  move  to  set  it  aside,  and 
enter  a  nonsuit,  in  case  the  court  should  be  of  opinion 
that  the  defendant  was  not  precluded  from  making  the 
objection.  On  the  motion  being  made,  the  court  werA 
of  opinion  that  the  defendant  had  not  waived  the  ob^^ 
jection ;.  and  therefore  made  the  nde  absolute.  BuL- 
liim,  J.  added,  whether  the  defendant  had  or  had  not- 
assented  to  be  considered  as  holding  from  Midsunmier,^^ 
would  have  been  a  question  of  fact  for  the.  jury,  if. 
there  had  been,  any  evidence  on  that  point ;  but,  so 
far  from  there  being  any  evidence  of  such  an  assent 
at  the  time  when  he  received  the  notice,  his  answer 
proved  the  reverse ;  it  was  the  answer  of  an  angry  man. 

Though,  under  the  circumstances  stated,  notice  must 
be  given  from  the  landlord  to  the  tenant,  and  though 
from  the  usual  prudent  practice  (a  practice  founded 
in  good  senise,  and  which  renders  evidence  certain  and 
correct)  that  notice  is.  in  writings  yet  I  know  not  of 

! '■ % ^ 

(a)4T,  R.3ei. 

any 
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any  anthority  which  requires  that  precaution.  It  may, 
I  presume,  be  given  by  parol;  and  necessity,  under 
some  circmnstances,  may  justify  such  a  notice :  no- 
thing however  but  necessity,  can  justify  a  deyiatton 
from  the  usual  practice.  That  it  may  be  given  by 
parol  is,  in  a  great  measure,  if  not  altogether,  autho- 
rized by  the  case  of  Timmins  v.  Rowlison  {a)  ;  which 
though  not  directly  in  point,  is  yet  an  analogous  autho- 
Yity ;  deciding  that  a  parol  notice  to  quit,  by  a  tenant ^ 
under  a  parol  demise,  is  good  within  11  Geo.  3.  and  will 
subject  him  to  double  rent,  for  not  quitting  in  pursuance 
of  it.  The  reason  that  ^^  landlords  can  usually  write, 
^  and  tenants  cannot,"  does  not  merit  a  moment's  consi- 
deration. Whether  notice  were  given  or  not,  must  be 
the  material  fact  between  the  parties;  ^nd  whether 
given  in  writing,  or  by  parol  (provided  it  was  given^ 
and  be  substantially  proved),  cannot  make  any  diffbr- 
ence  in  the  cause :  nor  is  it  necessary  that  the  notice  if 
in  writing,  should  be  directed  to  the  tenant  in  posses* 
flion,  and  if  directed  to  him  by  a  wrong  christian  name, 
and  he  do  not  object  to  it,  it  will  be  sufficient  (&).  But  if 
tl^  possession  of  the  tenant  be  adverse^  no  notice  to- 
quit  is  necessary  (c).  As  where  a  person  legally  entitled 
to  the  rent  as  landlord,  went  and  demanded  it  of  the 
tenant  in  possession,  who  refused  to  pay  it,  disclaim-* 
ing  at  the  same  time  to  hold  the  premises  under 
the  person  who  made  the  demand.  Lord  Kenton 
nded,  that  the  tenant  was  not  entitled  to  notice  to 
quit  {d).  But  a  refusal  to  pay  rent  to  a  devisee  in  a 
will,  which  is  contested,  is  not  such  a  'disavowal  of 


•^^^ 


(a)  1  Kaek.  533.  (e)  Doe,  A.  FoUer  v.  WOUam, 

lb)  Doe,   4.    Mataiew¥m  t.     Cowp.  Q22. 

Wrighimian,  4£8p.  6.    Doo  r.         (d)  HerUSiim.Afs.l8ai,Doe,,. 
%  6  j&sp.  70.  d.  Rooko  and  anoiker  t.  SiraitOM. 
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the  title  as  entitled  the  devisee  to  maintain  an  eject-' 
ment  without  giving  a  previous  notice  to  qn\t(a). 

• 

As  tenant  at  will  cannot  be  deemed  a  trespasser,  the 
tenancy  must  of  course  be  determined  before  the  day 
of  the  demise  laid  in  the  declaration,  or  the  plaintiff 
cannot  recover.     As  for  instance^  in  Gallaway  v.  Her'- 
bert{b)j  it  was  agreed  between  the  plaintiff  and  de- 
fendant, that  the  defendant  should  hold  the  farm  from 
Michaelmas  1791,  for  Jour^  eight,  or  twelve  ye^xs,  at 
a  rent  of  £1S  per  annum.     No  memorandum  in  writ^ 
ing  was  made,  nor  any  lease  executed.     The  demise 
was  laid  on  the  1st  of  October;  though  possession  was 
not  demanded  till  the  dth  of  that  month,  when  it  was 
refused.     Some  repairs  were  done  by  the  tenant,  in 
pursuance  of  the  agreement,  a  few  days  after  it  was 
made.     The  jury  found  a  verdict  for  the  defendant.^ 
The  plaintiff  however  had  leave  to  move  to  enter  a 
verdict  for  him^  if  the  court  should  be  of  opinion^ 
t)iat  the  agreement  did  not,  under  the  circunnstances, 
intitle  the  defendant  to  hold  the  vpossession  against  thi& 
ejectment.     A  rule  having  been  obtained  for  the  pur- 
pose, it  was  opposed  on  two  grounds.     First,  that  the 
defendant  had  an  equitable  title,  having  made  repairs 
under  the  agreement.     Secondly,  that  he  had  a  right 
to  retain  possession  to  a  day  subsequent  to  the  demise : 
for  if  the  defendant  was  to  be  considered  merely  as 
tenant  at  will  to  the  lessor,  the  latter  could  not  deter- 
Hiiij^e  his  will  in  the  middle  of  a  quarter.     That  by  the 
statute  of  Frauds  (c),  all  leases  of  land  by  parol f  have 
the  effect  of  leases  or  estates   at  will  only :  the  de-v 

(a)  Doe,  d.  WillianK  r.  Pom-         (b)  4  T,  Rep.  680.    ♦ 
quaH)  P.  N.  P.  C.  196.  •  (c)  29  Car.  2.  c.  3.  s.  1. 

•  « 

fendant 


« ♦  • 
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fendant  then  ivas  tenant  at  willt  consequently  could' 
not  be  a  trespasser  till   the  ivill  was    determined. 
Here  the  will  of  the  lessor  was  not  determined  till  the 
5th'  of  October,  and  yet  the  day  of  the  demise  was' 
laid  on  the  1st  of  that  month;  the  plaintiff  therefore* 
could  not  recover. — Lord  Ken  yon.    The  statute  of 
Frauds  $ays,  that  such  an  agreement  shall  only  have 
the  effect  of  creating  a  tenancy  at  will.     Now  a  tenant 
at  will  is  not  a  trespasser.     Here  the  tenancy  was  not' 
determined  until  after  the  day  of  the  demise  in  the 
declaration;  consequently  the  plaintiff  cannot  recover.' 

And  in  the  case  of  a  running  lease  for  years,  as  for 
thretj  sLVf  or  nine  years,  it  is  a  lease  for  nine  years,  * 
determinable  at  the  end  of  the  first  three  or  six 
years,  on  giving  reasonable  notice  to  quit  (a)  :  so  if  a 
tenant  hold  under  an  agreement  for  a  lease,  where- 
by it  is  stipulated,  that  the  agreement  shall  conti- 
nue for  the  life  of  the  lessor,  and  that  a  clause  be 
inserted  in  the  lease,  giving  to  the  son  of  the  les- 
sor power  to  take  the  premises  to  himself,  when  he 
should  come  of  age,  the  son  must  not  only  make  his 
election  within  a  reasonable  time  after  he  comes  of 
age ;  but  if  he  delay  it  to  an  unreasonable  time,  he 
cannot  avoid  the  contract,  nor  of  course  eject  the 
tenant^  though  afterwards  he  give  him  half  a  year's 
notice  to  quit.  Such  was  the  case  of  Bromfield  v. 
Smith  {b).  The  plaintiff  Mary  Bromjield^  being  in- 
titled  to  an  estate  for  life  in  the  premises,  entered 
into  the  following  agreement  with  the  defendant;— 


<a)  HMy.  Richardson,  3  T.  R.         (fi)  2  T.  R.  43<J. 
462.  Dann  r.  Spurrier,  3  B.  &  l\ 

*'  March 
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"  March  3d,  1778,  Agreed  with  Mr.  Leaper  Smithy  to 
«  let  my  house  in  the  JVardwick^  Derby ^  at  the  yearly 
'<  reiit  of  thirty  goineas,  he  paying  taxes ;  the  above 
<^  agreement  to  contii^ue  during  my  life,  supposing  it 
^*^  occupied  by  himself,  or  a  tenant  agreeable  to  me : 
'<  a  clause  to  be  inserted  in  the  lease  to  give  my  son  a 
<^  power  to  take  the  house  'for  himself,  when  he  comes 
"  of  age."     In  the  month  of  March,  1786,  the  son 
attained  the  age  of  twenty-one  years ;  and  by  letter, 
dated  2d  March,  1787,.  addressed,  to  his  mother,  re- 
quested her  to  give  the  defendant  notice,  on  the  ensu- 
ing Lady-day,  to  quit  the  house  at  Michaelmas  fol- 
lowing, he  wishing  to  reside- there  himself.     In  pur- 
suance of  which  request,   on  16th  March,  1787,  the 
plaintiff,  Mary  Bromfield, .  gave  the  defendant  notice 
to  quit  at  Michaelmas ;  stating  also,  that  her  son,  be-* 
ing  of  age,  had  signified  his  desire  to  take  the  house. 
A  verdict  was  given  for  the  plaintiff,  subject  to  the 
opinion'  of  the  court.— Per  Curiam.    The  only  ma- 
terial question  is,  whether  the  son  signified  his  inten- 
tion of  residing  in  the  house  within  a  reasonable  time 
after  he  came  of  age  ?  We  are  of  opinion  that  he  did* 
not  i  for  it  was  nearly  a  year  before  he  made  his  elec- 
tion. We  do  not  mean  to  say,  that  he  was  bound  to  elect: 
the  day  after  he  came  of  age ;  but  certainly  he  should, 
have  done  so  in  a  reasonable  time ;  otherwise  one  party 
would  be  at  liberty  to  avoid  the  agreepient  at  any  time, 
while  the  other  would  be  bound  by  it.    If  a  year  be. 
not  too  much,  Why  not  a  year  and  an  half?  If  within 
a  week  or  a  fortnight,  that  would  be  reasonable.  With- 
out drawing  the  precise  liue,  what  shall  be  a  reason- 
able time,  it  is  enough  to  say,  that  the  notice  in  this 
case  was  not  given  in  reasonable  time. 

And 
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And  to  evince  the  attention  which  is  nniformly 
to  the  principle,  that  the  plaintiff  can  recover  only  on 
the  streng^  of  his  own  title^  it  remains  l>at  to  add, 
that  if  a  lease  be  void  in  its  commencement,  or  be- 
come so  by  any  snbseqnent  act  of  the  lessee,  the  lessee' 
cannot  maintain  an  ejectment^  even  against  a  mere' 
stranger,  who  enters  without  any  title  whatever.  In 
Crisp  V.  Barker  (a),  the  lessor  claimed  a  rectory  hoose, 
&c.  by  lease  from  the  rector  for  twenty-<me  years, 
dated  27th  of  March,  1786.  In  Jnly  following,  the 
former  tenant,  the  rector,  and  the  lessor  of  the  plain- 
tiff, had  come  to  an^  agreement,  on  issuing  a  writ  of 
possession  under  an  ejectment  brought  by  the  lessor' 
and  the  rector,  that  the  lessor  of  the  plaintiff  should 
have  the  possession.  At  Lady^^y  1787,  he  received 
possession  from  Ihat  tenant ;  and  in  August  1787  paid' 
the  rent  up  to  Lady-day  1788.'  On  17th  of  March, 
1788,  the  defendant  entered  without  any  colour  of 
title.  There  were  two  demises  in  the  declaratidn ; 
one  on  6th  of  April,  1787,  the  other  17th  of  March; 
1788.  On  the  trial,  the  defendant  relied  on  13  Eliz. 
c.  20.  s.  1.  which  enacts,  that  '*  no  lease  of  any  bene- 
fice, &c.  or  any  part  thereof,  not  being  impropriated, 
shall  endure  any  longer  than  while  the  lessor  shall 
'*  be  ordinarily  resident  and  serving  the  cure,  without 
**  absence  above  fourscore  days  in  one  year ;  but  that 
**  every  such  lease,  immediately  upon  such  absence, 
'*  shall  cease  and  be  void.^'  The  rector,  in  the  present 
case,  was  wholly  resident  in  another  place.  A  verdict 
was  found  for  the  defendant,  with  leave  to  move  to  set 
it  aside.— Thb  Court  declared,  they  were  sorry  that 
such  a  possession  as  that  of  the  defendant,  should  find 


it 


^■MM^P^M 


(a)  2  T.  Kep.  749. 

a  shidd 
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a  shield  from  an  act  of  parliament,  the  policy  of 
which,  whatever  it  was  at  the  time  when  it  passed, 
i^ight^  now  at  least  he  much  douhted.'  According  to 
the  maxim,  espressum  facit^  cessare  iacUum^  the  les-; 
spr^s  title  under  the  lease,  excluded  the  suggestion  of  a 
subsequent  demise.  Eyen  that  would  be  equally  Toid ; 
since  the  act  of  parliament  would  afiect  a  parol  demise, 
as  much  as  one  by  deed.  Therefore,  though  the  de- 
fendant was  a  stranger,  and  a  wrong-doe^,  the  plainr 
tiff  cpuld  npt  recover. 

Whoeyer  is  in  possession,  may  maintain  an  action 
of  trespass  against  a  w^png-doer  to  his  possession : 
for  trespass  is  a  possessory  action,  founded  merely  on 
the  po^ses^ion,  and  it  is  not  at  all  necessary,  that  the 
sight  should  come  in  question.  Therefore  one  in  pos- 
i^ession  of  glebe  land^  under  a  lease  void  by  the  stftt* 
13  Eliz.  c.  20.  by  reason  of  the  re^^to^'s  ppn-cesid^ncet 
9720^  maintain  trespass  uppu  his  poss^ssioq  against  the 
wrong-doer  (a);  buti^  lea9e  void,  against  a  r^piainder-t 
ipan,  pannot  be  set  up,  either  by  his  acceptance  of 
rent,  or  suffering  the  tenant  to  make  improvw^^nt^n 
^fter  his  interest  vests  in  pqsseslsion  (&)• 

Pppyhold  estates,  ai^  to  th^  right  of  entry,  have  a 
retrospective  relation  from  the  time  of  admittance  tQ 
that  of  surrender  \  and  that  against  all  persons,  e;XT 
cept  th§  Iprd :  the  surrenderee  therefore  m§y  recover- 
ip  ejep^ment  ^gain^t  the  sjurrenderor,  on  a  depiise  laid 
between  th^  times  pf  surrender  audi  admittanc^.^ 
Which  poipts  ifirere  determined  in  the  case  of  fVoiflz 

* 

(a)  Harker  r.  Birkbeck,  Burr.  (b)  Doe^  Lessee  of  Simpson  v. 

15G3.     Cary  r.  HoU,  Str.  1238.  Butcher,  Dong.  51.    Jenkins,  d. 

Lambert  v,  Stroother,'Wii\en,2l21.  Yate  v^  Church,  Cowp.  4821,  Ful- 

Crraham  y.  Pratt,  1  East,  244.  wooden  case.  4  Co,  64. 
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fanis  V.  Clap  ham  (a).  Ash  hurst,  h  delivered  the 
opinion  of  the  court.  **  The  demise  was  laid  in  April 
1786.  The  plaintiff  proved  his  admittance  on  the 
26th  July,  1786,  on  a  surrender  by  the  defendant,  by 
vay  of  mortgt^e,  made  before  April  1786;  so  that 
the  demise  laid  was  before  admittance.  The  jndg^, 
on  the  trial,  being  of  opinion,  that  the  title  of  a  copy- 
holder was  not  complete,  so  as  to  maintain  an  eject- 
ment, before  admittance,  nonsuited  the  plaintiff.  On 
a  motion  to  set  aside  the  nonsuit,  it  was  argued  for 
the  defendant,  that  a  surrenderee  cannot  maintain 
trespass  till  admittance;  for  which  was  cited  Oro. 
Eliz.  349.  But  we  think  that  the  doctrine  laid  dawn, 
i^  that  case  will  not  govern  the  present.  For  trespass 
is  a  possessory  action,  and  the  case  there  put  is  of  a 
surrenderee,  who  never  was  in  possession  ;  so  the  de- 
termination in  that  case  may  be  true.  But  ejectment 
is  a  fictitious  action  for  the  trial  of  title.  As  against 
all  persons,  but  the  lord,  the  title  of  the  surrenderee, 
after  admittance,  is  perfect,  as  from  the  time  df  the 
surrender^  and  shall  relate  back  to  it.  If  there  had 
been  no  admittance  here,  before  the  trial,  it  might 
have  raised  a  greater  doubt;  though  even  then,  in  the 
present  case,  we  do  not  think  it  would  have  bari'ed  the 
plaintiff's  right  to  recover,  for  reasons  which  I  shall 
state  hereafter.  But  here  there  was  an  admittance 
before  trial,  and  that  shall,  by  relation,  operate  so,  as 
to  give  the  plaintiff  a  cqmplete  title  from  the  time  of 
tk^  surrender ;  fpr  the  admittance  is  only  a  circum- 
stance vequired  by  laWf  iverely  for  the  sake  of  the 
.lord.  In  Rumneyv.  Eves  (b)f  it  was  holden,  that  if 
pustomary  Und  descend  to  the  younger  son  by  cus- 

i»      '     '     '  ' — ' '■ ' — \ 

(a)  1 T.  Bep.  6001.  (6)  1  Leon.  100, 

torn. 
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tom^  and  he  enter  and  lease  it  to  another,  who  takes 
the  profits,  and  is  afterwards  ejected,  he  shall  have  an 
ejectione  firmm^  without  any  admittance  of  his  lessorj^  ^ 
or  presentment  that  he  is  heir ;  thongh  there  it  might 
be  as  well  urged,  that  the  lessor's  title  was  a  part  of 
hvi^  and  not  complete,  without  admittance.    But  if 
there  could  have  been  any  doubt,  as  between  &e  pre- 
sent lessor  of  the  plaintiff  and  a  Strang^,  we  think 
that,  considering  the  relation  between  the  former  and 
the  present  defendant,  that  doubt  is  removed ;  for  this 
ejectment  is  brought  against  the  surrenderor  himself 
hy  the  surrenderee  i  for  the  surrenderor  is  considered 
as  a  trustee  for  the  surrenderee :  9  Mod.  75.      The 
case  df  Davy  v.  Beardsham  is  there  cited ;  which  was^ 
where  the  testator  had.  agreed  for  the  purchase  of  a 
copyhold,  and,  pursuant  to  that  agreement,  a  surren- 
der was  made,  out  of  court,  to  his  use  :  then  he  deris** 
ed  all  his  lands,  and  died  before  admittance;  it  was 
decreed  that  the  copyhold  lands  shotdd  pass ;  because 
the  testator  had  a  title  in  equity,  to  recover  them,  and  , 
the  vendor  stood  seised^br  him  till  a  legal  conveyance  . 
could  be  made.     If  then  the  surrenderor  is  only  con- 
sidered in  the  light  of  a  trustee  for  the  surrenderee,, 
whatever  might  have  been  the  case  formerly,  in  those  ^ 
days  the  courts  have  considered  this  species  of  action 
with  greater  liberality,  and  will  never  suffer  a  trustee 
to  set  up  a  formal  objection  against  the  plaintiff's  re- 
covering posi^ssion  of  that  property  which  he  only 
holds  in  his  right,  and  for  his  benefit.    Therefore,  on 
the  whole,  we  think  that  this  nonsuit  ought  to  be  set 
aside,  and  a  new  trial  granted," 

And  as  this  is  a  fictitious  action  to  recover  the*  pos- 
session, if  a  man  has  made  a  solemn  deedj  covenanting 

that 
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tkat  another  shall  enjoy  the  premises^  and  likewiaa 
for  farther  assurance,  he  can  never  be  permitted  to 
dispute  the  title  of  the  party  to  whom  he  has  so  under^*. 
taken ;  no  more  than  a  mortgagor  can  dispute  the  title 
ef  his  mortgagee  (a).  And  in  construction  of  deeds, 
the  rules  laid  down  are  founded  in  law,  reason,  and 
common  sense :  in  short,  they  are  tooperate  accordiiqr 
fb  the  intention  of  the  parties,  if  by  law  they  may  ; 
and  if  they  cannot  operate  in  one  form,  must  operate 
in  that  which  will  legally  effectuate  the. intention* 

III.     Of  what  things  an  ejectment  will  lie  ;  and  haw 

they  are  to  he  described. 

It  has  been  before  observed,  that  originally  in  this 
action,  damages  only,  and  not  the  possession,  were 
recoyered  in  this  action.  But  as  terms  for  years  in- 
creased in  duration,  and  of  course  in  interest,  and 
were,  by  such  means,  put  out  of  the  power  of  the  free«- 
holder  ;  added  to  the  advantage  which  they  had  over 
the  freehold,  (in  not  being  subject  to  the  duties  which 
were  imposed  upon  it) ;  it  became  absolutely  neces- 
sary to  concede  the  writ  of  habere  facias  possessionem^ 
in  order  to  recover  the  possession  itself.  When  the 
possession  was  to  be  recovered,  it  was  necessarily  con- 
fined to  such  things  as  the  sheriff  could,  with  certainty, 
after  judgment,  deliver  possession;  hence  a  greater 
degree  of  certainty  was  necessary  in  describing  the 
property,  for  the  possession  of  which  the  action  was 
brought,  than  is  now  required,  and  Mr.  Justice  Wil- 
mot  is  reported  to  have  said,  that  ^^  he  never  could 
^'  understand  the  manner  of  reasoning,  so  often  urged. 


(a)  iSoodtitlep  d.  Edwards  v.  Baiky,  Cowp.  600. 

"  that 
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- 

•*  that  the  description  must  necessarily  be  so  certain 
**  that  the  sheriff  might  be  exactly  able  to  know, 
*'  without  any  information  from  th^  plaintiff,  of  zvhat 
to  give  possession :  which  was  not  true ;  for  such 
precision  was  not  necessary  in  an  ejectment  («)/* 
Even  in  early  times,  and  almost  immediately  after  the 
formation  of  the  action,  the  courts  did  not  confine  it 
to  the  rules  in  the  Register,  which  govern  the  pra- 
cipe ;  but  allowed  it  to  be  brought  for  some  things 
which  could  not  be  demanded  in  a  pracipe  quod  red^ 
4at, 

Thus  an  ejectment  was  sustained  for  an  orchard ; 
because  it  is  a  word  of  certain  signification  ;  though 
in  a  praecipe  it  must  be  demanded  by  the  name  of  a 
garden ;  and  being  well  enough  understood,  the  sheriff 
might  with  certainty  deliver  it  in  execution :  so, 
for  the  same  reasons,  for  a  stable  and  a  cottage,  or 
for  one  curtilage  and  a  garden  (i). 

t 

Of  a  house,  is  good  j  though  in  the  precipe  it  ought 
to  be  demanded  by  the  neime  of  a  messuage.  The 
ejectment  is  an  action  of  trespass  in  its  nature,  and 
trespass  has  uniformly  been  maintained,  for  breaking 
or  entering  a  house.  Besides,  the  import  of  the  word 
domus  is  well  understood  in  the  law  ;  for  instance,  in 
an  action  of  tvastCf  wherein  it  may  be  recovered,  be- 
sides damages  (c). 

•  So,  a  chamber  in  the  middle  story  of  a  house,  has 


(a)  Cottinghamy.Kingyl'BuTr.  £liz.  818.     Lady  Dacre^s  case, 
630.  1  Lev.  58.    Symoiids  v.  Cudmore^ 

(b)  Wright  v.  Wheatley,  Cro.  4  Mod.  1. 
Eliz.  854.    Royston  v.  Eccieston,  (c)  Royston  v.  Eccleston,  Cro^ 


Cro.Jac.654.  Hill  V.  Gilts,  Qro.     Jac.654.  Palm.  337. 
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been  held  good  ;  there  being  certainty  enough  to 
direct  the  sheriff  in  the  execution.  In  that  case  it 
was  said,  an  ejectment  dc  unA  roomd,  had  been  ad- 
judged good )  so  for  part  of  a  house  in  A.  h  well 
enough  (a). 

» 

But  an  ejectment  for  a  kitchen  has  been  determined 
to  be  bad ;  for  though  the  word  be  well  understood 
in  common  parlance,  yet  because  any  chamber  in  a 
house  may  be  applied  to  that  use,  the  riieriff  hath  not 
certainty  sufficient  to  direct  him  in  the  execution; 
and  the  kitchen  may  be  changed  between  judgment 
and  execution  (^). 

So  it  lies  not  of  a  clostf  because  that  is  of  uncerttfid 
extent)  nor  will  it  aid  the  declaration,  it  is  said/ 
though  the  close  be  called  by  a  particular  name ;  be- 
cause that  also  leaves  the  extent  of  it  so  uncertain,  that 
the  sheriff  cannot  tell  what  qusEntity  of  land  to  deliver 
in  execution :  for  the  same  reason,  it  ties  not  of  a 
Pises  of  land  (c)  :  nor  for  the  third  part  of  a  closer 
or  the  fourth  part  of  a  meadow,  without  setting  forth 
the  particular  contents,  or  number  of  acres  {d)^ 

And  the  number  of  acres  should  be  expressed  wHh 
certainty ;  and  therefore  it  is  said  that  an  ejectment, 
for  forty  acires  of  land,  by  estimaiion^  was  not  good. 
And  though  the  number  of  acres  contained  in  the  close. 


(a)  S  Leon.  210.    Sullivane  v.  Bdmmond  v.  Savill,  1  Roll.  55. 

Seagrave^  Str.  695.     Rawsak  r.  Knight  r.   Sgm*,  1  Salk.  254. 

Ifagnard,  Cto.  Elis.  2d6.  Olren,  IB. 

(h)  Noy,  109.  (d)  Pemble  t.  Sterne,  1  Lev. 

(c)  SeweVfi  case,  11  Co.  55;  213. 

•  .                  »                 • 

or 
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or  piece  of  land,  should  be  mentioned  in  the  decUra^ 
tion,  and  be  set  forth  as  belonging  to  a  messuage  for 
-which  the  ejectment  is  also  brought,  yet  even  that 
was  held  too  general ;  because  the  nature  and  quality 
of  the  land  was  thereby  left  uncertain,  so  that  the 
sheriff  would  still  be  at  a  loss  of  what  to  deliver  pos- 
session ;  whether  meadow,  pasture,  ficc  (a). 

But  for  a  close,  called  D.  containing  three  acres  at 
land,  was  held  to  be  good ;  because  not  only  the  quan- 
tity of  land  was  mentioned,  but  the  quality  legfally 
understood ;  the  Word  terra,  in  law,  signifying  arable 
land  (b). 

So  for  two  closes,  called  Higher  and  Lower  Qul^ 
well^  without  expressing  the  number  of  acres  in  each. 
This  however,  seems  inconsistent  with  other  decisions ; 
inasmuch  as  it  has  been  adjudged  that  an  ejectment 
for  fire  closes,  called  Long  Fur  long  f  containing  ten 
acres  of  arable  and  pasture  was  bad ;  because,  as  it 
did  not  specify  how  many  acres  there  were  of  each, 
the  sheriff  had  no  rule  to  govern  himself  by,  in  the 
execution  (c). 

But  for  a  certain  place,  called  the  vestry  in  D.  is 
well  enough ;  because  the  place  belonging  to  a  church 
called  a  vestry,  is  perfectly  known  (d). 


(a)  Goodierr* Platt^Cro.Csir.  Jac.  435.  .  Martin  v.  NichoUg, 
471.  Cro.  Car.  573.   Knight  v.  ;S^nMi. 

(b)  Wykes  v.  Sparrow,  Cro.  Cartli.  204..  1  Salk.  254.  4  Mod, 
Jac.  435.  Palm.  102.   Massey  y.  97.  S.  C. 

Rice,  CoHrp.  349.  (d)  Hutddnion  v.  Putter,   3 

(c)  Wyke$  V.  S^rrow^  Cro.  Lev.  96. 

For 
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For  4  messuage  on  tenement  is  too  uncertain ;  the 
word  tenement  being  of  a  more  extensive  signification 
than  the  word  messuage  ;  consequently,  it  is  uncertain 
what  is  demanded  by  the  ejectment.  For  the  same 
reason  it  has  been  heU  that  it  will  not  lie  for  a  tene- 
ment only  (a). 

In  the  last  case  of  this  kind  {Welch  v.  Flood  (b),) 
the  court,  with  great  reluctance,  ari^ested  the  judg- 
ment. The  plaintiff  declared  of  one  messuage  or  te- 
nement. Verdict  for  the  plaintiff.  Motion  in  arrert 
«f  judgment,  because  an  ejectment  will  not  lie  of  m 
tenement  ;  and  messuage  or  tenement  is  so  uncertaifit 
that  the  sheriff  cannot  tell  of  what  he  is  to  give  pos- 
session ;  for  a  tenement  may  be  of  an  advawsonf  house, 
or  land  of  any  kind. — ^Wilmot,  Ch.  J«  There  was  a 
late  case  in  B.  R.  in  which  the  declaration  Was  of  a 
messuage  ai?]>  tenement ^  and  that  court  gave  leave  to 
fitrike  out  the  words  <<  and  tenement ^^  and  to  proceed 
for  the  messuage.  I  think  a  messuage  or  tenement, 
in  common  parlance,  means  a  messuage ;  and  at  this 
time  of  day,  no  mortal  imagines  that  a  tenement  means 
any  thing  but  a  dwelling  house ;  for  by  long  use,  it 
has  acquired  thkt  definite  signification.  Hesitante 
curia^  a  rule  was  granted  to  sh^w  cause.  The  court 
seemed  inclined  to  get  over  the  objection  if  possible, 
and  took  time  to  consider ;  but  at  length,  thinking 
themselves  bound  by  the  cases  cited,  arrested  the 
judgment.  With  every  deference  to  that  decision, 
the  reason  on  which  the  objection  was  foiinded,  ought 


(a)  Hood  ▼.  Payne,  Cro.  Eliz.     Stra.  834.     Hexham  t.  Ckmyeh, 
186.  Mattkewgon  v.  Rowe^  Cro. .    3  Mod.  238. 
Jac.125.     Goodtitk  v.  Walton,        (b)  FTe/cAv.  J%hk{,3  Wila.2a. 

not. 
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'  not,  at  present,  to  prevail ;  iiiasmuch  as  the  shef  in 
now  delivers  possession  of  the  premises  recovered,  ac<< 
cording  to  the  direction  of  the  plaintiff  himself. 

After  verdict y  an  ejectment  for  a  messuage  and  te-'^ 
liement,  has  been  held  good  (a) ;  so  also  for  a  messuage 
or  tenement.  So  for  a  messus^e  or  tenement,  c  aliped 
THE  BLACK  SWAN,  is  good;  for  the  addition  reduces 
it  to  the  certainty  of  a  dwelling  house  (£);  to,  for  k 
messuage  or  burgage  in  H»  infra  muros  is  good; 
because  both  signify  the  same  thing  in  a  borough; 
so,  for  a  messuage  or  dwelling-house ;  for  messuage 

and  dwelling-house  are  synonymous  terms  (c). 

« 

An  ejectment  did  not  lie,  while  the  proceedingsr 
were  in  Latiti,  dc  repositorio  ;  because  that  signifies  a 
voider  or  cupboard,  as  well  as  a  warehouse ;  it  was 
therefore  uncertain  what  was  demanded ;  but  if  '^  An-^ 
gtice,  a  warehouse,"'  had  been  added^  that  would  hav^ 
confined  it  to  that  particular  thing  (d)i 

The  case*  before  referred  to  are  mostly  of  an  an- 
cient date,  and  were  decided  upon  the  principle  that 
the  action  must  be  confined  to  such  things^  as  the 
sheriff,  after  judgment,  might  with  certainty  have  re- 
course to,  and  fully  deliver  •  possession  ef:  it  being 
originally  the  design  of  the  law,  in  this  action,  to 
have  the  thing  demanded  so  particularly  specified, 
that  the  sheriff  might  with  certainty  know  what  to 


(a)  Doe^  d.  Stewart  v.  Denton,  (c)  Danvers     r.     WeOin^ton, 
1T.R.11.  Hardr.173. 

(b)  Barhunj   r.    Yeomansy    1  {d)  Sprigg  f.RawltMon^Qxot 
Sid.  295.    Coplegton  v.  Piper,  1  Car.  5&6. 

Ld.  Raym.  191. 

give- 
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giv^  possession  of,  if  the  plaintiff  should  recover ;  for 
the  judgment  (being  in  order  to  execution)  would  be 
nugatory  if  execution  could  not  be  had  of  the  thing 
specifically  demanded.  At  this  day>  however,  the 
practice  is  otherwise  :  the  sheriff  now  delivers  posses- 
sion; according  to  the  direction  of  the  plaintiff,  who 
therein  acts  at  his  peril :  the  plaintiff  himself  must 
n&w  shew  the  sheriff  that  of  which  under  the  writ 
he  is  to  deliver  possession ;  and  is  to  take  possession, 
at  his  peril,  only  of  what  he  has  title  to ;  for  if  he 
takes  more  than  he  has  recovered,  and  proved  title  to, ' 
the  court  will^  in  a  sammary  way,  set  it  right. 

The  courts  have  long  discontinued  the  rules  which 
govern  the  prtecipe ;  and  allow  many  things  to  be  re^ 
covered  in  this  action^  which  cannot  be  demandied  in 
that  writ.  Indeed  it  has  repeatedly  been  determined 
that  such  precise  certainty  is  not  requisite  in  eject*- 
ment,  as  in  a  praecipe  quod  reddat ;  in  which  it  is  ne- 
cessary to  describe  the  lands  demanded  once,  at  least, 
with  certainty  and  precision,  that  the  defendant  may 
know  what  he  is  to  defend.  Even  in  that  proceeding, 
whenever  the  term  used,  either  in  respect  to  quantity 
or  quality,  was  sufficiently  certain  and  notorious  to 
answer  that  purpose,  it  was  good,  though  not  parti- 
cularly named  in  the  Register.  Of  late  years  many 
things  have  been  improved  by  art,  which,  having  ac- 
quired new  appellations,  are  now  not  only  perfectly 
understood  by  the  law,  but  familiar  to  common  un- 
derstanding, though  not  to  be  found  in  the  ancient 
law-books.  Words  and  names  are  arbitrary :  and  as 
men  contracted  by  such  new  appellations,  it  was  but 
reasonable  to  permit  the  remedy  to  follow  the  nature 
of  the  contract.    Indeed,  whilst  ejectments  were  com- 

Li  pared 
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pared  to  real  actions,  and  aygujaentB  Mf^re  4rawfi  by 
analogy  from  ^heqpi,  th«y  wef p,  of  course,  fettered : 
and  this  waj?  very  much  tke  case,  tiU  after  the  reign  of 
James  the  ("irst.  But  of  later  times,  an  ejectment  has 
been  considered  with  more,  latitude  and  gceater  libe- 
rality ;  as  a  fictitioos  acticm,  to  try  titles  with  more 
ease  and  dispatch^  and  with  less  expesnce  to  the  par^ 
ties^  Even  formerly  an  ejectment  would  lie  for  un 
hop-yard;  so  for  alder  carr\  a  jHravincial  teiam  weU 
known  in  Norfolk,  where  it  signifies  Und  covered 
with  alders*  In  Yorkshire  it  is  common  to  being 
ejectments  for  cattle-gates;  agreeable  to  which,  k 
hath  been  held  that  an  ejectment  will  lie  for  a  beast- 
gate;,  a  term  used  in  Suffolk^  to  denote  land  and 
common  for  one  beast.  A  cattle^gaie  is  a  distinct 
thing  from  a  right  of  common ;  it  passes  by  lease  and 
release  ;  cannot  be  devised,  bat  according  to  the  sta- 
tute of  Frauds;  and  has.  been  decided  to  be  a  tene- 
ment, within  13  &  14  Car.  2.  c.  12.  for  the  purpose  of 
gaining  a  settlement  (a). 

Anciently,  the  judges  would  not  extend  this  action 
so  far  as  they  did  in  the  assize ;  because  therein  the 
recognitors,  by  having  a  view  of  the  property  de- 
manded, had  a  ndore  certain  knowledge  of  its  quality 
and  quantity  than  could  then  be  given  in  ejectment ; 
and  therefore  it  was  held  that  an  ejectment  would  not 
lie  de  crqflo,  though  an  assize  would ;  at  present  by 
positive,  law  and  modem  practice,  ^view  may  be  ob*- 
tain^d  of  the  locus  in  quo,  in  ejectment,  as  well  as  in 
the  ancient  assize,  or  any  other  action:  therefore 
where  an  ^ectment  was(  brought  for  a  croft  and  an 

«fi  '         '■ >    I    .ai-  ■  .  .1  ■       I  1      ■■ I.      ■'■»■■■■■, 

(a)  Th€  King  v.  the  Inhabitants  of  Whixley,  1  T.  Rep.  Idi. 

acre 
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acre  of  meadow^  the  plainttiff  had  a  verdict,  and  a  npe^ 
cial  judgment  for  his  acre  of  meadow,  releasingr  tha 
cost  and  damages  for  all;  for  he  was  allowed  his 
4S€St8,  because  by  the  judgmeDt  he  had  a  jast  cause  of 
anit  against  the  defendant  (a)«  It  might,  however, 
lie  for  a  croft,  called  Blackacre  (b). 

For  twenty  acres,  jampnorum  et  bruerarum^  was 
JkU  to  be  well  enough;  becanse  both  are  lands  of  the 
samie  nature,  wx.  heath,  on  which  gorse  and  furze 
grpw'y  tha words,  tiberefore,  are  understood  to  have 
the  sanne  certain  signification  in  law  (c).  So  m  mo- 
dem tines  it  hath  been  held  that  it  will  lie  for  fifty 
acres  of  fisarze  and  heath,  and  fifty  acres  of  moor  and 
marsh  {d}.  Yet  heretofore  an  ejectment  for  one  hun- 
dred acres  of  waate,  or  pro  eentuni  acris  mantis 9  wa» 
held  to  be  bad  for  the  uncertainty;  because  both 
waste  aad  momitain  comprehend  several  sorts  of  land. 

Birt  it  lies  for  one  hundred  acres  of  bog,  in  Irelandf 
where  that  word  hath  but  one  signification,  and  com- 
fvehends  only  one  sort  of  land  (e).  And  it  has  been 
since  determined  that  an  ejectment  will  lie  for  maun^ 
tain 9  i»  Ireland ;  because  there,  the  word  mountain  is 
rather  a  description  of  quality,  than  the  situation  of 
the  land  (f).  So,  for  **  a  quarter  of  land,"  or  for  a 
kneave  of  land  in  Ireland ;  for  it  may  be  a  term  as 
well  known  there  as  mountain  is :  and  that  the  courts 


(a)  Burr.  253.  (d)  Connor    v.    West,    Burr 

(b)  Lady  Dacrt^s  case,  1  Lev,  2672. 

S8.  (c)  Mulcarry  r.  Eyrei'f   Cro. 

(c)  Fitzgerald  y.  Marshaiy  1  Car.  512. 

Mod.  90.    Orijffyth  X.  Jenkins^  (J)  Lord  Kildare  v.  FMer, 

Cro.  Car.  179.  Str.71. 

li  2                                  here 
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here  will  intend  (ii).    So,  "  20  ,viilis,et  iefrUf^  in 
Ireland  (b).    . 

And  in  the  case  of  Cot  ting  ham  y.  King  (c),  the  fol- 
).owing:  dei^cription  was  held  to  be  sufficient,  on  a  writ 
of  trroTj  after  judgment  in  the  common  pleas,  affirm- 
ed by  the  king's  bench,  in  Ir^land^^  viz.  **  five  thou- 
f^  saodi  messuages,  five  thousand  cottages,  ten  thousand 
*'  acres  of  land,  &c.  in  all  those  the  lordships,  manors, 
and  late  dissolved  abbey,  or  monastery  of  Boyle 
and  Insemacranaw ;  and  quarter  of  land  of  Tallagh, 
^'  with  the  town  and  tenement  of  Boyle,  and  fairs 
^  and  markets  thereunto  belonging,  in  the  county  of 
^  Boa^common :  and  all  those  the  lands  and  heredi- 
**  taments  called  Grangemore,  and  part  of  Sumtemat, 
^  &9.  a  largfe  deer  park,  &c. ;  and  the  parsonage  of 
Longford,  &c.  in  the  county  of  Roascommon ;  and 
a^mall  park  or  field,  in  the  possession  of,  &c/' 
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The  last  case  was  after  verdict  on  a  writ  of  error : 
the  e:atception  was  to  the  uncertain  description  of  the 
premises  specified  in  the  declaration ;  and  most  of  the 
cases  on  the  subject  were  cited.  Indeed  ajlter  verdict, 
an  ejectment  may  be  presumed  to  have  been  brought 
for  such  things  only  for  which  it  will  lie;  and  of 
course  that  the  description  is  sufficient  (d). 

An  ejectment  pro  quatuor  molcndiniSf  is  good,  with- 
out saying  wind-mills,  or  water-mills;   both  being 


(a)CottinghamY.Ktng,  Burr.  (c)  1  Burr.  623.  Cowp.350. 

623.  Mas8^  v.  Rice,  Cowp.  348.  [d)  Newman    v.    HoUim^agt, 

Beins  v.  Hancock,  6  Mod.  140.  Stra.  64. 

(b)Cottinghamy,King,  Burr. 

comprehended 
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compreiienaed  under  that  name  in  the  Register :  so 
de  decern  aerie  pisarum ;  for  the  court  held  ten  acres 
of  peas,  and  ten  acres  sowed  with  peas,  to  be  all 
one,  and  therefore  certain  enough  (a). 

'  An  ejectment  for  a  manor  is  said  to  be  ill,  without 
describing  the  quantity  and  species  of  the  land  con^ 
tained  therein.  If  the  several  sorts  of  land  and  mes- 
suages be  not  set  forth,  and  the  jury  find  the.  defend-^ 
^aA^\[t^  quoad  messuagium^et  curtilagium^  et  non 
culp.  quoad  residuum^  it  is  doubted  whether  this  be  a 
good  verdict,  on  which  judgment  may  be  given.  I 
cannot  see  any  sound  objection  against  it  (6). 

An  ejectment  was  brought  de  castro  villa  et  terris^ 
without  expressing  the  number  of  acres ;  it  was  held 
insufficient  even  after  verdict,  on  a  writ  of  error ;  be- 
cause too  generally  demanded,  and  therefore  impos- 
sible for  the'  sheriff  to  know  what  quantity  of  land  he 
was  to  deliver  upon  the  habere  facias  possessionem. 
For  thie  reasons  which  have  been  before  offered,  the 
objection  would  not  now  avail  (c). 

.  An  ejectiAent  was  brought  for  ten  acres  of  wood 
and  ten  acres  of  underwood.  It  was  insisted  (in 
error,)  that  this  was  his  petitufn  ;  the  -  objection  was 
disallowed,  because  they  plainly  are  of  different  na- 
tures, "niose  who  argued  for  the  error  seemed  to  ad- 
mit  it ;  for  they  insisted  that  no  ejectment  lay  for  un- 
derwood, which  shews  it  must  be  of  a  different  nature 


.    <a)  FUzgerdld  r.  Marshall^  1         (c)  Si%J^nj,  CWsiyit^Ydvr 
Mod.  00.  1  Brownl.  IdO.      .  118. 

(fi)   ITarc/ew's  case,  HeU.^146. 
Liu  Rep.  301.  Hatch,  61.  ' 

from 
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from  wood;  but  that  objectioti  wis  alio  disailowad) 
beca^se  the  nature  of  uaderwood  is  so  well  under* 
stood  iu  the  law,  that  tlie  sheriff  has  certainty,  enough 
to  direct  him  in  the  exeeution  (a). 

In  the  ease  of  SctvilU  v.  Borlace  determined  in  the 
house  of  lords,  on  a  judgment  in  the  exchequer,  it  was 
decided,  that  bis  petitum  was  no  objection  in  ejects 
m#nt  (k). 

An  ejectment  will  lie  for  part  of  an  highway  ; 
for  though  the  public  have  a  right  to  pass  over  it,  yet 
the  freehold  and  all  the  profits  belong  to  the  owner  of 
the  soil ;  and  the  sheriff  may  give  possession,  subject 
to  the  public  Hraitude  Or  easement  attached  to  it. 
But  it  must  be  described  as  land ;  and  though  it  be 
built  on,  such  a  description  will  be  sufficient  (c)» 

So  au  ejectment  lies  for  a  coal-mkiey  because  it  is 
iiot  to  be  considered  as  a  bare  profit  apprendre,  a 
coal-minO  comprehending  the  gromid  or  soil  itself, 
which  may  be  delivered  in  execution.  And  thoiigh  a 
man  may  have  a  right  to  the  mine,  without  any  title 
%xy  the  soil,  yet  the  mit^e  itself,  being  fixed  in  a  certain 
placQ,  the  sheriff  has  a  thing  certain  before  him 
Twrhereof  to  deliver  possession  {4)^ 

An  ejeetmenA  waa  brought  de  miaieri  earBonum,  im 
Gatesid^  The  action  was  brought  in  tike  county  pa* 
latine  of  Durham,  andtheplwiitiffhadjux^ment.:  on 


(a)  Warrmr.  Wakekyj2jioll.  {d)  Comyn  v.  KffMi&j    Cro. 

Ilep.482.  Jac.  150.    Jane9  t.    MlmnteUp 

(6)  Burr. 626.  Dovg.SM. 
(c)  Chester  v.  Alketf  Burr.  133; 

a  writ 
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a  writ  of  error,  the  judgrmeht  was  affirmed,  though  it 
WSLs  not  said  in  the  declaration,  how  many  coal-mines 
there  were.  The  reason  seems  to  be,  because  the 
^ord  b^ing  in  the  plttral  number,  comprehended  all 
th^  mines  iii  Gstteside  :  atid  because  the  course  was  so 
in  Durham,  of  which  thfe  ccnitt  todk  notice  (a). 

And  for  a  rent  or  comnloti  apprendrCf  as  common 
in  gross,  &c.  br  other  thitigi^  which  lie  merely  in 
grant;  an  ejectment  does  hot  lie ;  beeduse  those  being 
incorporeal  things,  are  in  iheir  nature  invisible,  glue 
neque  tangi  nee  vidtri  possunl ;  and  thferefbre  not  in 
their  nature  capable  of  being  delivered  in  executioui 
But  for  common  appendant  or  appurtenant  an  eject- 
ment will  lie ;  because  the  sheriff  may  give  the  posses- 
sion of  such  common,  by  giving  possession  of  the  land 
to  which  it  belongs  (6).  80  an  ejfeetilii^nt  de  pistaria^ 
ra  such  a  river,  has  been  held  ill.  Bui  in  the  case  of 
The  King  v.  Old  Alresford^  Mr,  Jiistifce  AshhuksCT  i» 
stated  to  hate  said— '^  ther^  is  ho  dbtibt  but  that  d 
^  fishery  is  a  tenement;  Trespai^  will  lie  for  an  in-^ 
^  jury  to  it  5  dnd  it  may  be  recovered  in  ejectment.*^ 
An  assize  will  certainly  Ue  for  U  pisctiri/ ;  because  it 
is  (in  the  language  of  the  law)  proficuum  in  cerio 
loco  eapiehdum.'  An  iejectment,  however,  will  not  lie 
pro  quodam  riviilot  sive  aqUos  eursUj  called  X>«;  be-x 
6auSe  it  is  imrpossible  to  gjrvb  ^eetition  of  water, 
which  is  alw«tyi  running  (c); 


■t  «: 


(a)  Whittin^hdm  v.  Andrews ^  (c)  TKe  King  r.  the  InhdhiU 

4  Mod.  148.     HfUingwarth  r.  cnt8€fOldAlre8ford,lT.R.dei. 

Brewster,  Salk.  2d5.  Cottingham  MoUneux  v.  Moiineux,  Cro.  Jac. 

V.  King,  Burr.  627.   >  146.  Herbert  v.  Laughluvn,  Cro. 

(5)  Co.  Lit.  0  a.      Newnian  V.  Car.  402.    Challenor  v.  Thomas^ 

JUoldmgfast,  Sir.  54.  Yelv.  143. 

But 
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"But  it  has  been  sustained  for  a  boilary  of  salt ;  that 
is,  as  it  should  seem,  where  there  is  a  well  of  salt 
water,  and  a  man  hath  no  inheritance  in  the  soil,  but 
only  a  grant  of  so  many  buckets  of  the  water  as  will 
arise,  which  are  called  boilaries :  if  any  one  therefore 
withhold  the  buckets  of  water  from  the  grantee,  he 
may  maintain  an  ejectment  for  the  injury.  This  dif- 
fers from  the  lafi;t  case ;  because  in  that^  the  thing  de- 
manded was  transient  and  always  running;  here  the 
water  is  fixed  in  a  certain  place  within  the  bounds  and 
compass  of  the  well,  and  considered  as  part  of  the 
soil;  and  therefore  Sir  Edward  Coke  says,  that  by" 
the  grant  of  a  boilary  of  salt^  the  soil  itself  passes  (a). 

..  Hence  an  ejectment  lies,  pro  stagno ;  because,  in 
law,  the  word  stagnum  comprehends  both  land  and 
water,  S09  for  the  same  reason,  an  ejectment  de  gur-- 
gite  is  good.  In  the  case  of  a  river,  if  the  ground 
over  which  the  wsiter  runs,  belong  to  the  plaintiff,  he 
ought  tp  declare  for  sp  many  acres  of  land,  aqud  coo^ 
pert^ ;  but  when  the  water  oi(ly  belongs  to  him,  and 
the  soil  to  another,  the  remedy  is  by  an  action  on  the 
case,  for  diyerting  the  vfater-course  (^). 

:  It  lies  pro  prima  tensurd ;  thfit  is,  if  a  man  has  a 
gr^nt  of  the  &tst  grass  which  grows  oq  the  land  every 
year,  he  niay  recoyer  it  in  eject0^nt|  of  him. who 
withholds  it  from  him ;  for  the  first  grass,  pritnq  ton-: 
suru^  is  the  best  profit  and  grant  of  the  property ^ 
therefore  he  who  hath  it  is  esteemed  the  proprie.t^<nr  of 

t"    •       —  I  I  ; — TT— -"— 

•  (a)  Comyn  v.  Kyneto^  Cro,  {h)  Co.  Lit.  5.  Register,  ?27. 
Jac.  150.  Smithe  v.  Barrett,  1  Chalkmr  r.  Thomas,  Yely.  Ug. 
Lev.  114. 1  Sid.  lei.  Co.  Lit.  4  b. 

the 


AN  EJECTMENT  WILL  LIE,  159 

tke  land  itself,  till  the  contrary  be  proved ;  tor  the 
after-g^ss  or  feeding  is  in  the  nature  of  comtnomgc^ 
As  therefore,  he  who  has  the  first  grass,  prima  ton^ 
surdf  hath  the  most  signal  profit  of  the  land,  and  may 
keep  it  longer  or  shorter  on  the  land,  accorcling  tq  th§ 
season  of  the  year,  it  is  ,but  reasonable  to  give  him  this 
remedy  against  tlie  person  who  may  oust  him  of  It : 
especially  since  it  is  a  fixed  determinate  thing,  which 
the  sheriff  may  put  him  in  possession  of,  and  which 
distinguishes  it  from  a  right  6f  common^  or  .other 
profit,  apprendre.  The  commoner  cannpt  assigp-  any 
one  acre  which  he  hath  a  right  to  separate  from  the 
rest  of  the  commoners ;  whereas  the  grantee  of  the 
first  grass  has  in  reality  a  right  to  the  land  itself,'  till 
the  crop  be  .taken  off ;  for  no  man  can  enter  on  the 
land  till  that  be  off,  withoi^t  being  a  trespassiex  {a). 

*  * 

For  the  same  reason  an  ejectment  lies  pro  her  bag  to ; 
herbage  being  the  most  signal  profit  of  the  soil,  and  the 
'grantee  having  at  all  tames  a  right  to  enter  and  take  it  (b.) 
So,  per  haps  f  for  the  hay,  grass,  and  after-math  of  a 
meadow,  which  is  all  the  produce  of  the  soil  (c).  But 
not  de  pannagio ;  that  being  only,  the  masts  which  fall 
from  the  trees,  which  the  swine  feed  on,  not  part  of  the 
soil  itself,  as  herbage  is  (d).  Nor  is  it  settled,  whe- 
ther the  herbage  and  pannage  of  a  fprest,  are  rateable 
under  43  Eliz.  c.  2«  though  in  the  cas^  of  Lord  Bute 
V.  Grindallf  Lord  Mansfixsi^b  said,  that  the  plaintiff, 
as  Ranger  of  Richmond  Ps^rk,  was  not,  rateable  in 


(a)  Ward  v.  Petifer,  Cro.  Car.  (c)  The  King  v.  the  Inhabit- 
362.  ,  ants  of  Stoke,  11  T.R.  451. 

(b)  Wheeler  y^Tqulson.Jinri.  .    (d)  Pemble  v.  Sterne^  1  J^ev. 
»0.  '  %l%  XSid.41(J. 

respect 
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tespect  0/  the  herbage  dnd  panndge.  In  that  case^ 
howc^vcr^  it  was  not  the  question  before  the  court  for 
decision.  Yet  an  ejectment  lies  pro  pasturd  centum 
aviuiUi  that  is,  for  so  much  land  as  will  feed  one  hun- 
dred sheep  (a). 

•  * 

Tithes  are  esteemed  part  of  the  incorporeal  inhe* 
ritancci  and  by  the  common  law  were  considered  of 
ecclesiastical  conusance ;  bnt  they  are  part  of  the  pro* 
fits  of  the  land^  and  the  profits  of  the  land  are,  as  it 
were,  the  land  itself ;  also,  they  stre  both  tangible  and 
Tisible,  so  that  they  might  be  ptit  in  Tiew  in  an  assize  ; 
and  have,  in  shorty  every  Jn^perty  of  an  inheritance  in 
land,  except  that  (ill  the  technical  language  of  the 
law)  they  lie  in  grants  and  not  in  livery.  Divest  the 
mind  of  the  idea  of  mattet,  and  there  seems  not  to  be 
any  difference  between  an  inheritance  in  lands  and 
an  inheritance  in  tithes.  In  the  course  of  time,  they 
came  into  the  hands  of  lay-proprietors ;  many  person^ 
became  seised  of  thein  in  fee,  as  of  their  lay  inherit- 
mate  ;  and,  at  leligth  they  were  realized  by  the  legis- 
lature, and  considered,  in  the  hands  of  lay-proprietors^ 
to  a  temporal  estate.  The  82  H.  8.  c.  7.  s.  7.  enacts^ 
^  that  in  aU  cases  where  any  person  shall  have  any 
^^  estate  of  inheritance,  freehold^  terte,  #ight  olr  inter* 
^<  est  of,  in,  or  to,  any  tithes^  or  other  ecclesoastical  6r 
spiritual  profit,  made  temporal^  or  admitted  to  be  ki 
temporal  bands,  or  to  lay  uses,  ilhall  be  thereof  di»- 
^  seised,  deforced,  wronged,  or  otherwise  kept  from  the 
^*  same,  shall  have  remedy  in  the  temporal  courts,  for 
**  recovery  thereof,  as  the  case  shall  require,  in  like 

(a)  Lord  Bute  v.  GrindaU,  1  R.  772w  The  King  v.  the  InhtL- 
T.  R.  338.  The  King  v.  the  Inhu*-  bUants  of  TolpauJbUe,  4  T.  R.  Wi. 
bitanta  of  Piddleirenthide,  3  T.     Bart  v.  Moore,  5  T.  R.  329. 

<*  manner 
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f  idnannelr  sui  for  landd/'  fien^^  came  the  ejectmetit  fot 
tither.  It  is  however  given  only  to  lay  impropriators! 
The  act  leaves  spiritual  persons  to  pursue  the  old  re- 
medy in  the  spiritual  court :  the  words  only  extending 
to  such  spiritual  profits  as  are  made  temporal,  or  ad- 
mitted to  abide  in  temporal  hands,  or  for  lay  use^. 
This  doctrine  hath  since  been  extended,  by  analogy, 
to  tithes  in  the  hands  of  th^  clergy  (a). 

The  ejectment  for  tithes  lies  only  against  the  per- 
son claiming  or  pretending  to  have  title  thereto,  and 
not  against  such  persons  as  refuse  or  deny  to  set  then! 
out;  by  which  is  meant  subtracters  of  tithes.  In 
inch  case  the  lay  person  is,  by  the  express  words  of 
the  act,  left  to  his  remedy  in  the  spiritual  court  (b)L 
But  the  plaintiff  must  be  as  particular  in  his  demand 
of  the  tithe,  as  he  would  be  of  land ;  therefore  an 
ejectment  de  omnibus  et  omnimodis  dtcimis  in  decern 
acris  in  D.  without  sayings  grafiorum  et  Jceni,  was 
held  to  be  ill ;  in  the  same  manner  as  it  would  be  for 
one  hundreid  acres  of  land,  without  expressing  the  se- 
teral  natures  and  qualities  of  the  land^  But  the  plain-* 
tiff  is  not  obliged  to  set  forth  the  quantity  of  every 
sort  of  titbe^  as  he  is  of  every  sort  of  land ;  1>ecaQse 
tithe  is  in  its  nature  ttttcertain,  the  quantity  depending 
entirely  on  the  firnitfuhiess  of  the  land  and  season ; 
an.  ejectment,,  tiierefore,  de  quidam  partione  grants* 
rum  et  fcenif  was  held  good,  it  being  impossible  to 
say  how  much  the  quantity  would  be.  But  though 
an  ejectment  lies  of  tithes  in  kind,  yet  it  does  not  lie 


(a)  BaUMn  v.  Wine^,  Cro.  Car.         (6)  See  27  ll.  8.  c.  ai.  32  H. 
901.    CameU  v.  Clavering,  Ld.     &,  c.  7.  2  <&  3  £d.  6.  c.  13.  . 
Raym.789.    Goodiitle,  i.  Ches- 
ler  V.  EimeSf  Burr.  145. 

where 
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where  the  tithing  consists,  in  modo  decintandif  or  the 
payment  of  an  annual  sum,  in  satisfaction  of  them  (a)^ 

.  The  plaintiff  declared  on  a  lease  for  tithes,  belongn 
ing  to  the  rectory  of  D.  in  R.  and  that  the  defendant 
entered  upon  him,  and  took  such  tithes,  severed  from 
the  nine  parts  in  JR.;  without  saying,  that  they  be- 
longed to  the  rectory  of  /).  which  was  held  to  be  er-» 
roneous ;  because  he  did  not  confine  the  ouster  to  the 
tithes  laid  in  the  declaration ;  for  the  defendant  might 
haye  ousted  the  plaintiff  of  tithes  in  R.  which  did  not 
belong  to  the  rectory  of  D  (^). 

But  in  an  ejectment  for  tithes,  the  plaintiff  is  not 
obliged  to  lay  it  for  the  rectory  or  chapel,  as  well  as 
for  the  tithes  belonging  to  it ;  becausie  the  plaintiff 
may  be  ousted  of  the  tithe,  and  not  of  the  whole  rec* 
tory  qr  chapel ;  and  no  one  is  obliged  to  sue  for  more 
thqn  is  withheld  from  him  (c). 

According  to  Rolle,  there  is  one  circumstance  pecu- 
liar to  an  ejectment  for  tithe ;  namely^  the  time  of 
laying  the  entry  and  ejectment.  Rolle  says,  that 
where  the  declaration  set  forth  the  ejectment  to  have 
been  in  Afaf/f  it  was  ill,  because  there  could  be  no 
tithes,  to  be  ousted  of,  at  that  season  of  the  year. 
This  cannot  be  correct ;  because  the  law  does  not 
take  notice  when  tithes  arise  (J). 


(a)  Hdrpur's  case,  11  Co.  25  b.  (c)  Baldwiny.  TF{ii«,Cro.  Car. 
1  Roll.  Rep.  68.    The  SerjeaiU's  301.  Jones,  321. 

case.  Dyer,  84, 85.  (d)  Harpwr^u  ca^ei  1  Roll.  Rep^ 

(b)  Baldwin  v.  Wine,  Jones,  Q8. 
321. 

At 
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At  cammon  law,  an  ejectment  lay  for  a  rectory, 
which  consists  of  a  church,  glebe  lands,  and  tithes, 
and  which  therefore  has  been  said  to  resemble  a  ma^ 
nor;  the  church  being  compared  to  the  mansion- 
house,  the  glebe  lands  to  the  demesnes,  and  the  tithes 
to  the  services.  But  evidence  of  tithes  only,  is  not 
evidence  of  a  rectory ;  and  therefore  it  has  been  held, 
that  where  the  plaintiff  could  only  prove^hat  the  de- 
fendant took  the  tithes  belonging  to  the  rectory,  there 
was  no  evidence  of  the  ejectment,  or  ouster  of  the  rec- 
tory (41). 

It  was  formerly  held^  that  an  ejectment  would  not. 
lie  for  a  chapel,  because  it  was  res  sacra^  which  was 
not  demisable;  but  now,  since  chapels  are  become 
lay-inheritances,  they  are  recoverable  in  ejectment, 
as  other  lay-estates.  It  should  however,  in  point  of 
form,  be  demanded  by  the  name  of  a  messuage.  And 
if  the  service  of  the  declaration  b&made  on  the  cha- 
pelwardens,  or  on  the  person  intrusted  with  the  keys 
of  the  chapel,  it  will  be  sufficient.  In  the  case  of  The 
King  V.  the  Bishop  of  London f  it  was  said  (in  argu- 
ment), that  an  ejectment  would  lie  for  a  prebend^s 
stall,  after  collation  or  admittance ;  for  then  it  be- 
comes a  freehold  (6). 


(a)  Hemt  ▼.  Btnmdy  Latch,  02.     1  Sulk.  256.    See  Martin  ▼.  Da- 

(b)  Harpur'fi    ease,    11  Bep.     vif,  Str.914. 
2^  b»    BiUinffwarth  v.  Brewtter, 
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IV.  Of  the  mcieut  writ  or  process. 

FoBXBBJUT,.  every  ejeotment  was  commenced  vnA 
m  ptmCf  t9  im^  trei|Mfl )  tke  ejeetment  beings  a  species 
Df  trespaas }  for  aasiling'  imy  penon  of  iiis  temi,  comes 
pre^riy  mmkr  tint  dencimiiiatioii :  the  original  th^e*- 
tote  was  a  pene  io  ike  following  fom  (a)» 
•  . 

,  Jhsx  9Jc'  ^iUutem^  Si  A.  B.  feaerit  te  securum  de 
clamore  suo  prosequendo^  tunc  pone  per  vadios  et  salr 
vos  plegios  C.  D.  nuper  de  L.  gen.  ita  qudd  sit  coram 
jHst^  mstris  apud  Westm^  (tali  die)  ^iensm^wquare 
pi,  et  armis  mmerium  de  £.  quod  prmjat*  T.  dimi^t 
«4«  ad  termi»um,  qui  m^ndum  pneteriit  intrawt  et 
ip4um  i  JirmA  sud  pr^sdict*  ejeeit  et  aiia  enormia  ei 
intttUt  ad  gnyoe  damnum^  ^c. 

..  The.  old  writ  ran  tluifi : 

Maaerium^  ^c^  intrwoit ;  et  bona  et  catalla  ejus-^^ 
dem  A^  ad  valentiam  10s.  in  eedem  manerio  inventa 
fepit  et  asportavit ;  ipsumq"  i  Jirmd,  Sfc.  The  form 
of  tbp  writ  seeins  to  hav^  been  taken  from  the  assise } 
which  says.  Facias  tenementum  illud  reseisiri  de  car 
tAllis  quxK  in  ipso  capta  fuerint^.  et  ipstwi  tenement 
turn  cum  catallis  esse  in  pace  usq*  adprinC  assisam^  Sgc. 
The  reason  why  the  writs  upon  such  disseisins  weye 
extended  to  goods  and  chattels,  as  well  as  to  lands, 
was  because  anciently  such  disseisins  were  generally 
accompanied  with  violence;  the  disseisors  not  only 
forcibly  taking  possession  of  the  land,  but  also  the 

(o)  F.  N.  B.  220. 

stock 
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stoek  w\t\eh  was  upon  it.  For  redressing  those'  for- 
cible iatnisions  of  one  lord  upon  another,  the  assize 
was  invented,  and  upon  the  model  of  that  the  ejectr 
ment  was  framed  (a). 

Upon  the  fdd  writ,  the  Register  remarks,  that  it 
canpqt  be  de  bonis  et  catallh  mpertatis ;  because,  in 
an  action  for  snch  goods,  a  man  shall  have  an  ejngmtf 
but  in  a  writ  of  ejectment,  distress  injfinite^  Browh, 
J.  observed,  that  this  rule  was  ill  taken ;  because  pro* 
cess  of  outlawry  lies  in  ejectm^it,  as  well  as  distress 
infinite.  And  so  is  Fitz  Herbert.  In  truth,  it  seems 
tiiat  the  writ  would  have  been  good,  either  with  or 
without  those  words ;  for  a  plaintiff  must  accommor 
date  his  writ  to  the  nature  of  his  case ;  and  the  pror 
cedents  are  both  ways,  according  as  the  ouster  was 
attended  either  with  the  taking  away  of  chattels,  or 
not.  The  assize  indeed  has  always  the  clause  de  catal' 
lis  J  because  damages  were  recovered  in  assize  for  the 
mesne  profits,  which  was  one  of  the  points  complained 
of  in  that  writ :  and  the  old  form  has  invariably  been 
observed  in  that  action.  But  an  ejectment  is  not  a 
proper  action  for  the  mesne  profits,  though  it  may 
comprehend  the  chattels  which  were  taken  in  the 
ouster ;  because  it  was  never  laid  with  a  continuandOf 
as  iu  an  action  of  trespass  for  recovery  of  mesne  pro-f 
fits,  and  could  not  therefore  comprehend  the  mesne 
profits,  which  were  taken  during  the  whole  ouster, 
since  every  act  is  a  new  trespass.  The  assize  indeed 
punishes  the  whole  disseisin,  by  giving  commensurate 
damages,  from  the  first  act  till  the  time  of  the  action 
brought,  as  one  entire  disseisin  (&). 

(a)  F.  N.  B.  220.  Plowd.  22».         Q>)  R«giat  227.    Plowd.  228, 
Ibg.  Brev.  196.  229.  F.N,B.220. 

The 
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» 

The  writ,  like  all  other  ancient  writs  in  tres^difs^  ii 
an  ilttachmenty  and  in' the  same  terms ;  pont  per  vadios . 
et  salvos  plegtoSf  S^c.  whereas>  in  other  personal  action^, 
they  began  with  the  writ,  in  nature  of  a  summons^, 
commanding  the  party  to  restore  the  thing  in  demand, 
before  they  prooe^ed  to  an  attachment.  The  reason 
of  the  difference  was,  because  in  all  cases  of  tres- 
pass, the  party  complains  of  a  breach  of  the  peace, 
whereon  a  fine  was  formerly  due  to  the  king,  there- 
fore no  warning  was  given  to  the  party,  lest  he  should 
withdraw  himself :  but  in  debt,  as  the  plaintiff  had 
originally  trusted  the  defendant,,  it  was  but  reasonable 
that  he  should  give  him  further  credit,  till  srummoned 
to  appear.  Besides,  in  trespass;  there  was  a  capias 
ftgainst  the  person,  because  of  the  king's  fine;  which 
capias  V9SA  generally  used  as  the  second  process,  and 
therefore  the  first  was  against  his  goods ;  whereas,  in 
other  personal  actions,  the  whole  process  at  common 
law  was  against  the  goods  only. 

Upon  this  attachment,  the  sheriff  returned  pledges 
de  prosequendOf  on  behalf  of  the  plaintiff;  and  pledges 
for  appearance  on  behalf  of  the  defendant.  The  latter 
were  either  proper  persons,  who  undertook  for  his 
appearance,'  or  else  his  goods  were  forfeited  on  non- 
appearance. Pledges  for  the  plaintiff  were  taken 
under  these  words  in  the  writ,  si  A.  fee er it  te  securum 
de  clamore  sua  prosequendo ;  and  for  the  defendant 
by  these,  pone  B.  per  vad"  et  salv*  pleg.  And  so  it 
was  in  an  assise,  in  which  the  same  words  are  in  the 
writ. 

§ 

The  second  step  in  this  action,  was  either  by  capias 
or  distress  infinite.    The  distress  was  the  process  of 

the 
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the  party,  the  capias  that  of  the  king.  For  in  all  per- 
sonal actions,  as  before  observed,  the  proceeding  was 
by  summons,  attachment,  and  distress  infinite ;  in  all 
criminal  prosecutions,  and  in  all  prosecutions  for  fines 
due  to  the  king,  by  capias.  But  in  trespass,  where 
the  king  required  'his  fine  for  the  prosecution,  the 
plaintiff  resorted  to  the  prerogative  process,  to  oblige 
the  party  to  appear  (a). 

If  the  defendant  were  attached  by  goods  or  pledges, 
and  did  not  appear,  the  distringas  issued  against  all 
his  goods  and  lands,  to  compel  his  appearance,  which 
was  called  the  grand  distress,  or  distress  infinite.  If 
the  sheriff  returned  nihil  xvpon  the  pone,  then  they  pro- 
ceeded to  capias  and  outlawry  ;  because  it  appeared 
by  the  return,  that  the  defendant  had  nothing  whereby 
he  could  be  compelled  to  appear.  But  the  defendant 
had  a  remedy,  if  the  sheriff  did  not  actually  serve  the 
attachment,  because  the  trial  of  such  service  was  by 
examination  of  the  sheriff's  officers,  on  the  plea  of  not 
being  attached  by  fifteen  days ;  and  therefore  there 
was  no  false  return  against  the  officer  for  such  return : 
and  the  rather,  because  the  party  was  little,  if  at  all, 
prejudiced,  since  he  was  discharged  from  the  arrest 
on  making  a  proper  appearance.  Hence  the  capias  at 
length  issued  as  the  first  process,  without  any  nihil 
returned  on  the  pone.  So  when  the  capias  was  given 
in  account^  by  the  statute  of  Marlebridge,  to  lords, 
when  their  bailiffs  had  nothing  to  answer, — ^they  first 
returned  nihil  on  the  summons,  and  then  the  capias 
issued  J  but  for  the  reason  before  given,  the  capias  af- 
terwards issued  in  account  as  the  first  process ;  and  so 

(a)  F.  N.  B.  220. 

M  in 
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The  writ,  like  all  other  anc' 
an  Attachment,  uid  inthe  snni< 
et  salvos  pleglos,  (§'c.  whereas 
they   began  with  the  writ, 
commanding  the  party  to  t" 
before  they  prooe^ed  to  : 
oif  the  difference  was,    I 
pass,  the  party  coDi|>l;r 
whereon  a  fine  was  i-y 
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E. .  — '  t,  since  only  the  roll  was  returned  opon  a  vrit 

such  error  could  not  be  assigned  till  ditninw 
£;:■__  tred  by  the  plaintiff  in  error;  upon  which  a 
r  '  j-t  issued  to  certify  the  original,  which  was  the 

')ii  of  the  suit.    If  upon  such  certiorari  an 
.  was  certified,  without  pledges  to  prosecute, 
nor;  for  though  the  statute  «/S  Jeofails  helps 
.1  uf  an  original  after  verdict,  yet  it  does  not 
ill  one.    And  where  the  court  wan  moved  be- 
'   certifying  of  such  original,  they  gave  the 
.ivc  to  amend,  by  adding  the  pledges  of  prto- 
.1 ;  since  they  have  long  been  mere  matter  of 
and  the  declaration  is  not  delivered  on  the  on- 
writ,  but  by  virtue  of  the  mle.    But  it  has  been 
,  that  judgment  given  in  an  infaior  court,  is  erro- 
rs for  the  want  of  pledges ;  because  pledges  de 
isequendo  were  originally  taken  to  answer  the  king*s 
-.ivcivaneni pro f also  clamore  of  the  plaintiff,  in  case 
.lament  should  be  given  against  him ;  and  the  king 
,,vesno  power  to  proceed,  unless  security  be  taken 
o  answer  his  amerciaments  (a). 

The  next  words  in  the  writ,  "pone  per  vedios  et 
"  salvos  plegios"  have  been  already  commented  upon : 
if  tke  word  "  ostensurus"  had  been  left  ont,  it  had 
been  error ;  because  the  defendant  is  attached  to  an- 
swer, but  otherwise  it  does  not  appear  for  what 
purpose :  so  if  the  words  "  quare  vi  et  armis"  were 
omitted,  it  was  an  error  incurable;  because  there 
should  appear  such  a  trespass  in  the  writ  as  wonld  give 
~  le  king  a  fine,  which  could  not  be,  unless  those  words 

(«)  I^m  y.  Jciautm,  1  Keb.  Grtet^eld  r.  Demit,  Cro.  £li& 

ns.    (hone  r.  Botcow,  Jo.  43S.  722.  Bimo  v.  Shirley,  Yelv.  108. 

dr.  fiuKy't  cue,  Cro,  Jsw.  414.  Wheeler  t.  Witiimm,  1  Sid.  84. 

M  2                                  were 
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in  debty  which  was  assimilated  to  accQuntj  by  that  sta- 
tute (a). 

In  ejectment,  it  was  said,  that  the  defendant  was 
summoned,  instead  of  attached,  to  answer;  and  the 
declaration  held  ill,  upon  a  demurrer.  [A  similar  ob- 
jection, and  that  by  demurrer,  to  a  declaration  in 
trespass,  was  however  over-ruled,  on  argument  in  the 
court  of  Common  Pleas,  in  a  cause  of  Barnard  y. 
MossJ]  But  after  verdict  and  writ  of  error  brought 
(no  original  being  found),  whereby  it  appeared,  there 
had  been  a  vicious  proceeding  by  summons,  it  was 
aided  by  the  statute  of  Jeofails,  18  Eliz.  c.  14.  which 
makes  the  proceedings  good  after  verdict,  though  the 
original  be  wanting.  *And  though,  if  there  had  been 
a  vicious  original  upon  the  file,  it  had  been  error,  yet, 
when  there  was  no  original  upon  the  file,  it  was  helped 
by  that  statute,  and  the  court  would  intend  there  had 
been  a  good  original  which  was  lost,  and  that  the  clerk 
had  misrecited  it  (A). 

The  first  words  of  the  writ, "  si  A.fecerit  te  securum 
"  de  clamor e  suo,'*  gave  authority  to  the  sheriff  to  take 
pledges  of  the  plaintiff;  for  the  sheriff  had  no  power 
to  attach  he  defendant  by  virtue  of  the  writ,  unless 
the  plaintiff  first  found  security  to  prosecute  his  suit ; 
therefore  the  sheriff  first  returned  pledges  de  prose^ 
quendo  upon  the  writ,  though  they  were  only  John 
Z)(7cand  Richard  Roe,  or  else  the  court  had  no  powei* 
to  proceed.     But  though  the  omission  of  pledges  was 


(a)  Brit  cap.  26.   2  Inst.  254.  * (Jf) RedmauY . EdolphfiL9t2cosA. 

Co.  Lit.  6  b.   Booth,  9.    Br.  At-  317.     1  Sid.  423.     Barnard  v. 

tachment,  pi.  12. 17, 18.     Abbot  Moss,  Com.  PL  Hil.  1788. 
•of  Strata  mercella's  case,  9  Rep. 
31  b.  2  Inst.  143, 4. 


error 
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error,  yet  since  only  the  roll  was  returned  upon  a  writ 
of  error,  such  error  could  not  be  assigpaed  tiU  diminu* 
tion  alleged  by  the  plaintiff  in  error;  upon  which  ja 
certiorari  issued  to  certify  the  original,  which  was  the 
foundation  of  the  suit.  If  upon  such  certiorari  an 
original  was  certified,  without  pledges  to  prosecute, 
it  was  error ;  for  though  the  statute  of  Jeofails  helps 
the  want  of  an  original  after  verdict,  yet  it  does  not 
cure  an  ill  one.  And  where  the  court  was  moved  be- 
fore the  certifying  of  such  original,  they  gave  die 
party  leave  to  amend,  by  adding  the  pledges  of  pro- 
secution ;  since  they  have  long  been  mere  matter  of 
form,  and  the  declaration  is  not  delivered  on  the  ori- 
ginal writ,  but  by  virtue  of  the  rule.  But  it  has  been 
L,  that  judgmL  given  ia  .n  inferior  c«,rt,  i.  erro- 
neous  for  the  want  of  pledges ;  because  pledges  de 
prosequendo  were  originally  taken  to  answer  the  king^s 
amerciament  prof  also  clamore  of  the  plaintiff,  in  case 
judgment  should  be  given  against  him ;  and  the  king 
gives  no  power  to  proceed,  unless  security  be  taken 
to  answer  his  a^merciaments  {a) . 

The  next  words  in  the  writ,  ^^pone  per  vadios  et 
"  salvos  plegioSy'*  have  been  already  commented  upon : 
if  the  word  *^  ostensurus'*  had  been  left  out,  it  had 
been  error ;  because  the  defendant  is  attached  to  an^* 
swer,  but  otherwise  it  does  not  appear  for  what 
purpose :  so  if  the  words  "  quare  vi  et  armis**  were 
emitted,  it  was  an  error  incurable;  because  there 
should  appear  such  a  trespass  in  the  writ  as  would  give 
the  king  a  fine,  which  could  not  be,  unless  those  words 


(a)  iMftvn  T.  JohnttoUt  1  Keb*  Greenfield  r.  Dennig^  Cro.  Elitf* 

!E78.    CroMse  r.  Boecaw,  Jo.  439.  722.  iHgmo  y.  Shirley,  Yelv.  108^ 

Dr.  Hwse^i  case^  Cro.  Jac.  414.  WkeeUr  r.  Wilkimonf  1  Sid.  84* 

M  2                                   were 
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were  inserted.  The  capiatur  fine,  however,  has  been 
long  taken  away :  it  was  remitted  by  6  W.  &  M.  c.  12. 
the  pl-aintiflF  by  that  act  is  to  pay  six  shillings  and 
eight-pence  in  satisfaction  of  the^  fine,  which  is  to  be 
allowed  him  in  costs  {a). 

If  the  bill  or  writ,  while  the  proceedings  were  in 
LaiWf  had  been  unum  clausum  terree^  i.  e.  a  close  of 
land,  instead  of  unam  acram  terrmy  i.  e.  an  acre  of 
land,  it  had  been  bad ;  because  the  particular  quanti- 
ties and  certainty  of  the  land  were  not  set  forth ;  but 
if  a  paper  book,  in  the  office  had  unam  acramj  the 
court  would  amend  the  bill  or  writ  by  the  paper  book ; 
because  then  it  would  appear  to  be  only  a  misprision 
of  the  clerk.  So,  if  the  writ  had  been  davisitf  instead 
of  demisit,  the  court  on  motion  would  have  amended 
it  (i). 

The  I'ESTE  of  the  writ  was  always  fifteen  days  be- 
fore the  return,  which  was  anciently  thought  sufficient 
time  for  a  defendant  to  come  from  any  part  of  the 
kingdom,  to  answer  the  plaintiff's  demands^  in  the 
courts  above. 

On  a  writ  of  error,  the  plaintiff  in  error  alleged 
diminution^  because  the  roll  was  sent  without  an  ori- 
ginal, upon  which  a  certiorari  issued  for  the  original, 
and  an  original  was  returned,  bearing  date  before  the 
demise  laid  in  the  declaration.  That  primd facie  was 
bad :  because  there  was  no  cause  of  action  in  the  plain- 
tiff at  the  time  when  the  suit  was  commenced.     But 


(a)  Sikei  V.  Cooke,  1  Keb.  164.  (6)  Cooke  v.  Romney,  2  Vent. 

Lyndsey  v.  Sir  T,  Clerke,  5  Mod.      173.    Marsh   v.  Spujrey,    Hob. 
386.  249.     Palm.  404. 

on 
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on  the  sci.fa.  ad  audiend.  errores  a^mst  the  defen- 
dant in  error,  the  defendant  came  in  and  alleged  for 
diminution^  that  that  was  not  the  original  upon  which 
he  declared.  The  court  granted  a  new  certiorari^  be- 
cause the  plaintiff  in  error  had  the  bringing  in  of  the 
£rst  original  which  was  certified,  and  therefore  might 
create  mistakes  in  it,  in  order  to  reverse  the  defendant's 
judgment.  And  if  upon  such  new  certiorari^  they 
certified  an  original,  bearing  even  date  with  the  demise 
and  ouster,  the  court  would  intend  that  the  action  was 
founded  upon  the  second  original  and  not  on  the  first, 
and  the  plaintiff  in  error  will  not  be  permitted  to  make 
any  allegation  to  the  contrary.  •  But  where  the  first 
original  certified  was  before  the  demise  and  ouster,  and 
the  second  original  certified  was  after  appearance  and 
imparlance,  there  the  court  doubted  whether  either  of 
the  originals  would  be  good ;  for  the  first  was  com* 
menced  before  the  plaintiff  appeared  to  have  a  cause 
of  action,  and  the  second  after  the  action  commenced, 
and  therefore  not  a  sufficient  foundation  for  the  ac» 
tion  (a). 

A  declaration  was  of  Michaelmas  Term,  and  the 
demise  laid  on  the  30th  of  October,  which  was  after 
the  term  began;  and  to  help  that  a  writ  was  pur- 
chased, bearing  teste  the  second  of  November :  though 
it  bore  teste  vrithin  the  term,  which  was  unusual,  yet 
in  order  to  cure  the  mistake  which  otherwise  might  be 
alleged  in  the  declaration,  after  verdict,  it  was  allowed 
to  be  good  (A). 

-    ■■  .1  I  .  I         I         .  »      ■  II  I  .nil  ^^».^»^i^»^«»^»— M^M^— — ^— ^M.l  I    I     ^  I  ■ 

(a)  Howell  r.   ThomoMy    Cro.         {h)  Cooke  r.  Romney^  2  Vent. 
Car.  01.     JohM  V.  Staynar,  lb.      174. 
272.     Johns  v.  Bowen,  Cro.  Jac. 
S»7. 

So 
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So  where  ou  a  first  original  upon  the  certiorari  of 
th^  plaintiff  in  error,  the  denuse  appeared  to  be  for 
three  years,  and  the  declaration  shewedTthe  demise  to 
be  for  five  years ;  upon  the  plaintiff's  coming  in  and 
obtaining  a  second  certiorari,  he  was  permitted  to 
purchase  a  new  original  to  be  certified  thereon,  setting 
forth  a  demise  for  five  years  conformable  to  the  de- 
claration (a). 

• 

The  want  of  an  original,  after  verdict,  is  helped  by 
the  statnte  of  18  Eliz. ;  and  the  want  of  a  bill  in  the 
king's  bench  is  helped,  in  the  same  planner,  by  the 
equity  of  the  same  statute ;  for  the  bill  in  the  king's 
bench  is  in  thp  nature  of  an  original  {b). 

Where  an.action  of  ejectment  and  an  action  of  as- 
sault and  battery  were  jpined  in  the  same  writ,  after 
verdict  it  was  moved  in  arrest  of  judgment,  because 
the  battery  was  ^joined  with  the  ejectment,  and  the 
damages  being  entire,  the  plaintiff  could  not  release 
the  damages  in  the  battery,  to  take  judgment  and 
execution  in  ejectment.  But  if  by  the  verdict,  the^ 
damages  had  been  found  severally,  he  might  release 
the  damages  in  battery,  and  take  judgment  in  eject- . 
ment*  The  reason  is,  that  where  the  domages  are 
entire,  it  does  not  appear  that  the  plaintiff  recovered 
by  any  title  in  ejectment;  and  therefore  it  cannot  be 
seen  by  the  court,  whether  those  two  actions  were 
not  originally  joined,  that  the  plaintiff  might  have 
a  recovery  in  otie,  to  save  his  costs  in  the  other»  But 
where  the  damages  are  given  severally,  it  appears  that 


(a)  Howell  f,   Thomas,    Cro.         (b)  WilsorCs   case.  Hob*   130, 
Car.  91.  and  the  cases  lliere  cited. 

the 
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the  plaintiff  had  a  good  title  in  both  cases ;  and  there- 
fore if  he  release  his  dan^ages  in  battery,  which  was 
mis-joined  with  the  ejectment,  there  is  no  reason  why 
he  should  not  take  his  judgment  in  ejectment;  for 
though  the  court  mu$t  judge  the  Joinder  of  the  action 
to  be  bad,  where  it  appears  to  be  a  contrivance  to  save 
costs,  which  is  the  mischief  of  joining  different  ac- 
tions ;  yet  where  there  appears  to  be  good  cause  in 
both  cases,  the  joinder  of  the  action  is  cured  by  the 
release ;  for  the  plaintiff  should  have  judgment  accord- 
.ing  to  his  right  (a). 


V.  The  ancient  practice  ;  and  in  what  cases  it  is  stiU 

to  be  adhered  to. 

The  old  way  of  proceeding  in  ejectment  was,  by 
sealing  a  lease  on  the  premises  by  the  party  in  interest, 
who  was  to  try  the  title  :  which  indicates  the  necessity 
of  possession,  as  well  as  the  right  of  entry  (A). 

This,  at  first,  was  ruled  not  to  be  maintenance,  nor 
within  the  statute  against  buying  of  .titles  (since  the 
lessor  demises  on  the  land,  and  so  is  in  possession),  if 
the  lease  were  made  to  servants  or  friends,  who  could 
not  be  presumed  either  to  maintain  or  countenance  the 
action ;  but  if  sealed  to  one  of  ability  to  maintain  the 
suit,  that  was  held  to  be  maintenance :  and  by  the  rules 
of  B.  R.  and  C.  P.  Mich.  1654,  s.  1.  it  is  ordered,  that 
'*  for  the  prevention  of  maintenance  and  brocage,  no 
"  attorney  be  lessee  in  an  ejectment  (c)." 

(a)  Bird  t.  SneU,  Hob.  249.  3  Lev.  d87.     1  Salk.  245.     ^e- 

(b)  Beek^  d.  Fry  v.  Phillips^  phens  v.  Hanham,  3  Lev.  312. 
Burr.  2830.     Co.  Lit.  240.    Dal.  4  Mod.  48.  Holt,  263. 
Ent.SL  Binndenv.JBanghyCTO.         (c)  32  H.  8.  c.  9.     Styles  P. 
Car.  302.    Smartle  v.  WiUiains,  R.  165. 

If 


168  THE  ANCIENT  PRACTICE. 

If  a  man  seal  a  lease  upon  the  premises,  he  need  not 
^ve  notice  to  the  party  in  interest,  at  the  time 
of  his  entry,  or  sealing  such  lease ;  for  it  is  sufficient 
to  give  notice  to  the  tenant  in  possession  afterwards, 
where  it  was  done ;  that  being  sufficient  notice  for  the 
pai*ty  to  make  his  defence ;  and  it  is  not  necessary  that 
the  plaintiff  should  give  notice  of  his  preparation,  but 
of  his  trial  (a). 

By  the  ancient  method,  the  person  who  had  title  of 
entry,  used  to  enter  upon  the  several  parcels  of  land, 
and  deliver  declarations  in  the  name  of  his  own  casual 
ejector,  who  did  actually  enter  on  the  premises  to 
eject;  but  the  court  required  notice  to  the  tenant  in 
possession,  that  he  might  not  be  turned  out  without 
^n  opportunity  of  making  his  defence ;  and  then  such 
tenant  in  possession  used  to  move  tl^e  court,  that  as 
the  title  of  the  land  belonged  to  him,  he  might  defend 
in  the  casual  ejector's  name  (which  the  court,  upon  an 
affidavit  of  that  matter,  used  to  grant),  and  that  the 
jsiiit  should  be  carried  on  in  the  casual  ejector's  name, 
the  tenant  in  possession  saving  him  harmless.  Then 
the  casual  ejector  was  not  permitted  to  release  errors 
in  prejudice  of  the  tenant  in  possession,  since  the  suit 
>vas  carried  on  in  his  name  by  rule  of  court;  though 
the  process  for  costs  was  taken  out  against  the  casual 
ejector,  and  he  was  obliged  to  resort  to  the  tenant  in 
possession,  who  had  undertake^  to  save  him  haru^i* 
less(i). 

Formerly,  if  several  parcels  of  land  were  in  the  pos- 
session of  several  persons,  the  practice  was,  to  execute 


(a)  Lill.  Pr.  Reg.  408.  (6)  Sty.  Rep.  468. 

several 


•'->. 
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several  leases,  and  deliver  several  dedarations,  upon 
tbose  leases,  to  the  tenants  in  possession.  This  was 
absolutely  necessary  when  the  freehold  was  in  different 
persons.  But  where  the  whole  was  in  the  same  per* 
son,  there  the  difference  was,  whether  it  was  in  the 
same  county  or  not ;  for  where  different  entries  were 
necessary,  different  leases  were  equally  so.  Before 
4  Geo.  2.  c.  28.  where  there  was  one  disseisor  of  lands 
in  one  county,  though  he  demised  them  for  years,  or 
at  will,  to  several  persons,  yet  the  disseisee  might 
enter  upon  one  of  the  lessees,  in  the  name  of  all,  and 
make  a  lease  according  to  the  old  method,  and  copi- 
prehend  them  all  therein :  for  the  entry,  to  divest  a 
freehold,  must  be  made  according  as  the  freehold  di« 
vides  itself.  And  therefore,  if  the  disseisor  had  made 
a  lease  for  life  to  three  several  persons,  the  entry  must 
have  been  several,  and  the  leases  several  also.  If  j4. 
had  disseised  B.  of  two  acres  in  the  same  county,  and 
£.  had  entered  into  one,  without  saying  in  the  name 
of  both,  such  entry  would  not  divest  the  right ;  and 
therefore  where  several  acres  were  mentioned  in  the 
declaration,  and  the  entry  made  in  the  old  way,  it 
must  have  been  in  the  name  of  all  the  acres ;  other- 
wise (the  entry  not  being  interpreted  by  words)  the 
act  of  entry  could  extend  no  farther  than  to  the  land 
into  which  it  was  actually  made  (a). 

To  understand  this,  we  must  consider,  that  entry. 
was  the  same  thing  with  the  vindication,  or  calumnin^ 
in  the  civil  law,  and  was  of  equal  notoriety  with  the 
feoffment;  for  as  the  feoffment  was  anciently  made 
upon  the  land  coram  paribus,  who  subscribed  the  feudal 

U  «        ■  I  I  I      ■  ■ .        .    ■     » I    I      I    ■ .  II.  I   I   ■  ■  ■  «    I      ■■ 

(fl)  Co.  Lit.  262.     Palm.  402. 

instrument 
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instrument  ifp  hits  testibus  ;  so  it  seems  the  entry  was 
made  upon  the  land,  and  afterwards  the  claim  recorded 
in  the  lord's  court,  and  hence  called  clameum,  vel 
calumnium  apponere^  vel  advocate.  But  afterwards 
they  allowed  the  feofiment  to  be  good,  even  if  attested 
by  strangers  out  of  the  land,  and  not  made  or  recorded 
coram  paribus  y  though  the  manner  of  recording  the 
claim  of  liberties,  before  justices  in  eyre^  remained 
long  after,  as^  appears  by  the  Register,  which  seems 
to  be  a  continuance  of  the  ancient  practice.  But 
when  the  feoffinent  was  not  attested  by  the  parties  in 
chartisy  yet  they  were  attested  and  tried  by  the  pares 
comitates  ;  and  therefore  if  the  land  lay  in  two  coun- 
ties, ^  the  entry  must  have  been  made  in  each,  because 
the  attestation  of  both  facts,  if  controverted,  must 
have  been  tried  by  the  pares  comitatiis.  As  to  the 
feojBment  in  general,  and  the  operation  of  it,  the 
reader  may  consult  the  case  oiAtkyns  v.  Horde ,  which 
ia  elaborately  reported  by  Sir  James  Burrow ;  and  in 
which  the  whole  law  upon  the  subject  seems  to  have 
been  exhausted  {a). 

If  husband  and  wife  make  a  lease  by  indenture^  and 
in  it  make  a  letter  of  attorney  to  seal  and  deliver  it  a» 
their  deed,  to  the  lessee  upon  the  land ;  who,  in  order 
to  try  the  title  of  the  land,  declares  upon  a  lease  made 
by  husband  and  wife ;  it  is  bad :  but  if  there  be  a  ne- 
cessity to  Iry  the  title  of  the  wife  in  the  old  methbd^ 
tjie  husband  and  wife  must  execute  the  lease  upon  the 
landy  in  their  proper  persons ;  because  the  wife,  not 
being  a  proper  perscHi  by  herself,  cannot  constitute  an 
'  III         -  —  -^^— ^^— — ^— "^  ■ 

(a)  Dig.  Feud.  6.  b.  2.  tit  2.  Doliariiis441, 2.  Burr.  60.  Cowp.  700. 

attorney. 
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attorney.  But  this  practice,  as  to  such  instances,  is. 
now  obsolete,  since  by  the  common  role,  the  demise  is. 
confessed,  as  supposed,  to  be  made  on  the  land  (a). 

I  shall  next  take  notice  in  what  cases  it  is  still  pro- 
per to  proceed  after  the  old  method.  First,  where 
the  premises  for  which  the  ejectment  is  brought^  are 
empty:  for  in  the  case  of  a  vacant  possession  no 
declaration  can  be  delivered,  or  affidavit  made  of  the 
delivery  of  it,  consequently  the  court  cannot  proceed 
to  g^ve  judgment  against  the  casual  ejector.  The 
party  therefore  is  forced  to  proceed  in  the  old  way, 
by  sealing  a  lease  on  the  land,  and  giving  rules 
to  plead:  and  when  those  rules  expire,  the  court, 
upon  affidavit  of  the  whole  matter,  will  g^rant  judg- 
ment.  Yet  there  can  be  no  judgment  against  the  ca- 
sual ejector,  without  moving  the  court,  though  the 
jgdes  for  pleading  be  out ;  because  the  court  will  not 
give  judgment  against  the  casual  ejector,  who  is  only 
nominal,  without  a  proper  affidavit;  otherwise,  a  thira 
and  9JX  interested  person  might  be  tricked  out  of  the 
possession  (6):  but  where  the  tenant  had  left  some 
beer  in  the  cellar,  and  the  landlord  proceeded  as  on 
a  vacant  possession,  the  judgment  was  set  aside  (c}« 
89,  if  the  tenant  in  possession  keep  the  door  shut,  the 
best  way  is  to  seal  a  lease  on  the  land,  as  was  usual 
before  the  present  rules  were  invented ;  but  it  seems, 
that  in  that  case,  if  the  practice  and  fraud  of  the  te-» 
nan^  appear  to  the  court  by  affidavit,  it  will  grant 
judgment  againsl^  the  casual  ejector,  nisi,  Sjc.     For,  in 

(a)  Wiba^  Y.  Hiche,  Yelr.  1,  {¥)  litt.  Pr.  Reg.  400.  Beek^ 
hut  see  contra  Hopkiwf  Cfise,  d.  Fry  v.  Phillips^  Burr.  2830. 
Cro.  Car.  165.  Smartly  v.  Henden^  Salk.  268.  - 

(c)  Savafff  v.  pent.  Sir.  1064. 

such 
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such  case,  the  fraud  of  the  tenant  supersedes  the  ne- 
cessity of  giving  notice  to  him. 

Secondly,  when  a  corporation  is  lessor  of  the  plain* 
tiff,  they  should,  it  has  been  said,  regularly  execute  a 
letter  of  attorney,  authorizing  some  person  to  enter 
and  seal  a  lease  upon  the  land ;  for  a  corporation  can- 
hot  make  an  attorney,  or  bailiff,  but  by  deed ;  nor 
appear,  but  by  making  a  proper  person  their  attorney, 
by  deed.  They  cannot  therefore  enter  and  demise 
upon  the  land  in  person,  as  natural  persons  can ;  nor 
substitute  an  attorney,  to  enter  into  a  rule  for  their 
costs  j'  nor  will  an  attachment  go  against  them  for 
disobedience  to  that  rule.  Hence,  they  heretofore 
made  an  actual  lease  upon  the  land,  which  was  to  try 
the  title,  and  then  the  attorney  proceeded  in  the  com- 
mon method,  which,  in  the  opinion  of  some,  is  not 
altered  by  the  statute.  Whatever  was  the  principle  or 
practice  heretofore,  it  ought  not  now  to  operate. 
After  verdict  (and  why  should  it  have  any  weight 
before?)  it  has  been  over-ruled;  as  in  P^r/rirf^c  v. 
Ball  (a).  That  was  an  ejectment  for  lands  in  Suffolk 
on  demise  of  the  corporation  of  Bury.  Upon  not 
guilty  pleaded,  a  verdict  was  found  for  the  plaintiff. 
It  was  moved  in  arrest  of  judgment,  in  C.  B.  that  it 
did  not  appear  by  the  record  that  the  lease  was  by 
deed,  or  under  the  seal  of  the  corporation.  The  pro- 
thonotaries  certified,  that  the  practice  was  (notwith- 
standing the  common' rule  of  confessing  lease,  entry, 
and  ouster)  in  ejectment,  for  things  incorporeal — ^as 
iitheSf  or  upon  demises  of  corporations— to  lay  the 
demise  by  deed.     But  it  was  adjudged  in  C.  B.  that  it 


(a)  1  Ld.  Rajm.  136.    Carth.  390. 
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was  aided  by  the  verdict,  and  judgment  was  given 
there  for  the  plaintiff.  Upon  which  error  was  broaght 
in  B.  R.  and  the  judgment  affirmed. .  Hoi^T,  Chief 
Justice,  said,  ^  at  this  'day  the  case  of  Cro.  Jac.  613. 
*'  is  not  law;  Swadling  v.  Piers',  for  now  ejectments 
''  are  grounded  on  fiction/' 

Mr.  Justice  Ash  hurst  ruled  the  same  at  Kingston 
Lent  Assizes,  for  the  year  1781.  And  in  Farley,  on  the 
demise  of  the  Mayor ,  Sfc.  of  Canterbury  v.  JVood  (a), 
the  declaration  stated  the  lease  to  have  been  made  to 
the  plaintiff  under  the  common  seal  of  the  corporation. 
It  was  objected  that  the  lease  ought  to  be  proved :  but 
the  objection  was  over-ruled  by  Lord  Kenyon,  who 
observed  y  that  by  the  common  rule  and  appearance  the 
lease  was  admitted  as  stated. 

„  .  .^...  .  .^  .  ....  .K.  .. 

set  forth  the  demise  in  the  declaration,  without  men- 
tioning the  christian  names  of  those  who  constitute  the 
corporation ;  but  if  the  corporation  be  sole,  the  name 
of  baptism  must  be  inserted ;  as  if  the  demise  be  by 
a  bishop :— because  where  the  corporation  is  aggre- 
gate, the  name  solely  consists  in  its  character;  but 
where  it  is  sole,  it  consists  altogether  in  that  person ; 
therefore  there  cannot  be  a  sufficient  specification  of 
that  person,  without  mentioning  his  name  (^), 

The  third  case  in  which  the  old  method  may  be  ob- 
served, is,  where  the  several  interests  of  the  lessor  of 
the  plaintiff  be  not  known :  then,  it  has  been  said,  it 
may  be  proper  to  seal  a  lease  upon  the  premises,  lest 

(a)  Kent'Snmm.  Ass.  1794.        (h)  The  Sfijtanft  eate,  Dy.  80. 

the 
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the  plaintiff  should  fail  in  establishing  the  several  in-* 
terest  which  each  defendant  possesses ;  and  that  there- 
fore,  in  that  case,  it  is  the  safest  way  to  proceed  in 
the  old  manner,  even  now.  I  do  not,  in  the  case  put, 
fiee  the  necessity  for  proceeding  after  the  ancient  man- 
ner ;  inasmuch  as  by  the  common  rule,  according  to 
the  modern  practice,  the  lease  would,  of  course,  be 
admitted ;  and  though  there  be  several  defendants,  yet 
each  appears  only  and  defends  for  such  part  of  the 
premises  as  are  in  his  possession.  ' 

Fourthly,  where  the  proceedings  are  in  an  inferior 
court,  the  plaintiff  must  proceed  by  actually  sealing  a 
lease;  because  inferior  courts  are  not  competent  to 
make  rules  to  confess  lease,  &c. ;  and  if  they  were, 
have  no  power  to  enforce  obedience  to  them.  Inferior 
courts,  having  but  a  limited  authority,  cannot  make 
new  rules  to  bind  persons  who  do  not  come  in  by  the 
proper  process  of  the  court ;  but  the  superior  courts, 
having  an  unlimited  authority,  in  every  thing  within 
their  jurisdiction,  niay  bind  any  person  who  consents 
to  their  rules.  Hence,  in  the  former,  the  lease  is 
sealed  on  the  land,  and  the  defendant  tries  the  title  in 
tiie  name  of  the  casual  ejector,  to  save  expence  (a). 
But  if  an  ejectment  be  commenced  in  an  inferior  court, 
and  an  habeas  corpus  be  brought  to  remove  it,  and  the 
plaintiff  in  the  ejectment  declares  against  the  casual 
ejector,  there  may  be  a  rule  to  confess  lease,  &c.  as 
if  he  had  originally  declared  in  the  court  above,  and 
the  court  will  not  grant  a  procedendo. 

If  an  habeas  corpus  be  brought  to  remove  a  cause 

■  — -^ — .«,^ — 

(fl)  The  King  r.  The  Mayor  of    r.  Cocke,  1  Keb.  706. 
Bristol,  1  Keb.  690.    Sherman  « 

in 
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in  ejectment  out  of  an  inferior  court,  the  lands  lying 
within  their  jurisdiction,  and  the  lessor  of  the  plain- 
tiff seal  a  lease  on  the  premises,  the  courts  above  will 
grant  a  procedendo ;  because  the  title  to  the  land  is 
local,  properly  within  the  jurisdiction  of  the  court 
below ;  where,  if  it  proceed  regularly,  it  will  not  be 
prohibited ;  but  if  the  lessor  has  not  sealed  a  lease  on 
the  premises,  the  courts  above  will  not  grant  a  proce- 
dendo (a). 

If  the  lands  lie  partly  within  the  cinque  ports,  and 
partly  without,  the  defendant  cannot  plead  above,  the 
jurisdiction  of  the  cinque  ports ;  for  though  the  land 
be  localf  yet  the  demise  is  transitory ,  and  triable  any 
where;  therefore,  though  the  plaintiff  may  lay  his 
action  for  that  which  lies  within  an  inferior  jurisdic- 
tion in  the  court  below,  if  he  take  proper  measures 
for  the  purpose ;  yet  if  he  will  proceed  in  a  superior 
court,  as  the  demise  is  transitory,  the  defendant  can- 
not stop  his  proceedings,  because  those  courts  have 
competent  jurisdiction  (jft).  So  that  if  the  defen- 
dant in  an  inferior  court  enter  into  a  rule  to  con- 
fess lease,  &c.  and  the  cause  be  removed  by  habeas 
corpus,  and  the  judge  of  the  inferior  court  grant  an 
attachment  against  the  defendant  for  disobedience  to 
the  rule,  the  superior  court  will  grant  an  attachment 
against  the  judge  for  exceeding  his  authority  and  ob- 
structing the  course  of  the  superior  court.  The  de- 
fendant, it  is  said,  is  not. bound  by  the  rule  of  the  in- 
ferior court,  such  rules  being  confined  to  the  practice 
of  superior  jurisdictions.     The  reason^ does  not  cor- 


(a)  Allen  r.  Sumeye,  2  Keb.         (h)  Hall  v.  Hughs,  2  Keb.  (^. 
119.    AUen  V.  Foremanp  I  SidL     Halky's  case^  Cro.  Car.  87. 

respond 
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respond  with  that  liberality  which  has  contributed  sa 
much  to  the  advancement  of  the  remedy* 


44 


VI.  The  modern  practice  in  ejectment. 

One  of  the  most  enlightened  judges  that  ever  ad- 
ministered justice  in  this  country,  declared,  that  he 
had  it  much  at  heart  '^  to  have  the  practice  upon 
ejectments  clearly  settled,  upon  large  and  liberal 
grounds,  for  advancement  of  the  remedy  (^)."  That 
the  noble  judge  alluded  to  had  it  much  at  heart,  is 
manifest  from  his  luminous  decisions  upon  the  subject* 
It  is  still,  however,  in  a  fluctuating  state ;  and  though 
the  following  detail  of  modern  practice  be,  I  trust, 
correct ;  yet,  for  my  own  part,  I  cannot  avoid  .observ- 
ing, that  in  the  general  practice  of  the  law,  the  last- 
ing advantages  resulting  from  stability  seem  to  be  un- 
known; advantages,  which  must  ever  over-balance 
the  slow  improvement  of  gradual  correction* 

r 

The  ancient  practice  being  almost  exploded,  it  is 
now  not  usual  to  make  out  a  ciipias  against  the  pos- 
sessor, upon  an  ejectment  delivered  (as  it  was  for- 
merly, when  men  were  actually  ousted  of  terms  for 
years)  ;  nor  is  it  necessary,  except  in  the  cases  before 
alluded  to,  to  make  an  actual  entry,  or  to  seal  and 
deliver  leases,  on  the  premises :  but  the  party  who 
claims  title,  feigns  a  lease,  and  in  the  name  of  the 
feigned  lessee,  who  should  be  some  real  person  to  an- 
swer for  the  defendant's  costs,  delivers  a  declaration 
of  ejectment  against  the  casual  ejector,  to  the  tenant 

(c)  Fair  claim  ^  d.  Fowler  v.  Sliamtitle,  Burr.  1207* 
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ill  possession ;  or,  if  there  be  several  such  tenants^  to 
each  of  them.  This  declaration  is  in  the  nature  of 
process  to  bring  in  the  tenant ;  therefore  a  notice  is 
sabjoined,  and  delivered  with  it,  which  must  be  signed 
either  by  the  casual  ejector,  or  by  the  nominal  plain-- 
tiff;  informing  the  tenant,  that  unless  he  appear  to 
defend  his  title  by  a  limited  time,  judgment  will  be 
entered  against  the  casual  ejector,  and  he  (the  tenant) 
will  in  consequence  be  turned  out  of  possession.  This 
notice,  and  also  the  declaration  to  which  it  is  subjoin- 
ed, must  be  read  or  explained  to  the  party  served,  at 
the  time  of  service :  and  if  the  ejectment  be  brought 
for  premises  in  London  or  Middlesex f  the  notice  should 
require  the  tenant  to  appear  on  the  first  day,  or  within 
the  first  four  days  of  the  subsequent  term ;  but  then 
the  declaration  must  be  delivered  before  the  essoin 
day  of  that  term.  In  country  causes,  or  where  the 
premises  are  situate  in  any  other  city  or  county  than 
London  or  Middlesex ^  the  declaration  ought  to  be  de« 
livered  before  the  essoin  day  of  the  issuable  term  after 
which  the  cause  is  designed  to  be  tried ;  and  the  no- 
tice, in  such  case,  should  require  the  tenant  to  appeal 
m  that  term  generally  {a). 

As  ejectment  is  a  local  action,  the  venue  in  the  de- 
claration must  be  laid  in  the  county  in  which  the  pre- 
mises are  situate.  The  proceeding  being  in  rem,  the 
effect  of  the  judgement  cannot  be  had,  if  the  venue  be 
laid  in  a  wrong  place.  Possession  is  to  be  delivered 
^by  the  sheriff  of  the  county ;  and  as  trials  in  England 
are  in  particular  counties,  the  officers  are  county  offi- 


(a)  Smith  r.  Janes,  8  Mod.  119.      Hazelwood,  d.  Price  v.  Tkaieker, 
GoodtUle  T.  Meymatt,  Str.  12^1.     3  T.  R.  351. 

N  cen; 
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cers ;  the  judgment  therefore  could  not  operate,  if  the* 
action  was  not  laid  in  the  proper  county  (a). 

Before  the  statute  4  G.  2.  c.  28.  the  declaration^ 
against  the  casual  ejector,  must  have  been  served 
either  on  the  tenant  him»elf  or  on  his  wife,  and  could 
not  have  been  served  on  any  of  his  children  or  ser- 
vants. The  reason  was,  that  the  tenant,  by  having 
explained  to  him  the  meaning  of  the  declaration,  had 
sufficient  warning  to  defend  his  title ;  which  the  court 
did  not  think  reasonable  should  come  to  him  at  second- 
hand ;  unless  from  his  wife,  who  was  presmned  to  be 
equally  concerned  in  interest  with  himself.  In  that 
respect,  it  differed  from  a  summons^  which  might 
either  be  delivered  to  the  tenant,  or  upon  the  land ;  in 
the  latter  case,  the  sheriff  came  upon  the  land,  and 
summ<med  the  party  to  appear,  by  setting  up  a  white 
wand ;  which  Was  anciently  a  mark  that  the  land  was 
claimed  by  others  (b). 

Now  by  that  statute,  in  one  instance,  and  under  par*- 
ticular  circumstances,  namely,  ^<  in  all  cases  between 
^^  landlord  and  tenant,  when  half  a  yearns  rent  is  in 
arrear,  for  which  no  sufficient  distress  can  be  found 
on  the  premises^  and  the  landlord  has  right  by  taw 
to  re-enter  for  non-payment,  he  may>  without  any 
^'  formal  demand  or  re-entry,  serve  a  declaration  in. 
'^  ejectment  for  the  premises  in  question ;  or  in  case 
^'  the  same  cannot  be  legally  served,  or  no  t^aant  be 
in  actual  possession  of  the  premises,  may  affix  the 
same  upon  the  door  of  any  demised  messuage,  or 
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(ft)  Moftyn  Y.  Fabriga^  Cowp.        (b)  UL  Fr.  Reg.  499. 
176. 
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**  ia  cue  there  be  no  messuage,  upon  some  notorious 
«  place  of  the  land :  and  such  affixing  shall  be  deemed 
•*  a  legal  service/* 

The  aervice,  in  general  cases,  need  not  be  on  the 
pnemises,  if  the  tenant  himself,  or  his  wife,  be  per*- 
sumally  served ;  otherwise  it  must.  And  by  the  mo- 
dern practice  in  ejectment,  service  on  the  child  or  ser- 
vant of  the  tepiant  is  deemed  good  service ;  provided 
it  be  made  on  the  premises,  and  be  afterwards  acknow* 
ledged  by  the  tenant,  or  his  wife ;  and  that,  though 
it  may  not  clearly  appear  th^t  the  declaration  came  to 
hand  before  the  essoin  day  of  the  term  (a). 

But  if  the  tenant  abscond,  or  keep  out  of  the  way, 
to  avoid  being  served,  it  is  usual  to  serve  a  declaration 
on  some  person  residing  at  his  house ;  or,  if  that  can- 
not be  done,  to  affix  the  same  upon  the  door ;  and  then, 
•  op  an  affidavit  of  the  circumstances,  to  move  the  court 
for  a  rule  upon  the  tenant,  to  shew  cause,  why  such 
service  should  not  be  deemed  sufficient :  the  court  will 
prescribe  the  mode  of  serving  the  rule,  which  is  ge- 
nerally made  absolute  on  an  affidavit  of  its  service. 
As  in  Collins  v.  Dunch  (A),  an  affidavit  was  made, 
that  the  tenant  in  possession  absconded,  and  that  the 
plaintiff  had  personally  served  his  niece,  who  was  the 
only  manager  of  the  house,  and  resided  in  it;  and  had 
also  fixed  up  another  copy  of  the  declaration  upon  the 
premises.  The  court,  perceiving  the  inconvenience 
that  landlords  might  suffer  by  being  kept  out  of  pos- 

(a)  Samge  y.  Dent,  Str.  1064.  Doe,  d.  Neale  v.  Roe,  2  Wfls. 

Goodright,  d.  Jones  v.  Thrustout,  263.  Doe,  d.  Mar  land  v.  Barlits, 

Black.  800.     Barnes,  175,  176.  6  T.  R.  765.     Goodtitie,  d.  Read 

180.  183.  188.  190.  192.     lord  v.  Badiitle,  1  B.  A  P.  384. 
Siourton  v.  Hurst,  1  H.  Bl.  644.         (6)  Burr.  1116. 
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session,  thought  it  reasonable  to  make  a  rule  upon  the 
tenant  in  possession  to  shew  cause  "  why  judgment 
**  should  not  be  entered  up  against  the  casual  ejector;** 
*  and  accordingly  did  make  such  rule.  And  they  fur- 
ther ordered,  that  notice  of  the  present  rule  being 
given  to  any  person  in  the  house,  should  be  sufficient ; 
and  if  no  person  was  in  the  house,  then  to  be  affixed 
to  the  door,  &c.  The  rule  was  made  absolute  without 
opposition,  on  affidavit  of  notice  being  given  to  the 
niece,  and  also  affixed  to  the  door  of  the  house. 

So  in  Tyrrell  v.  Denn  (a),  a  rule  had  been  obtained 
on  the  tenant  in  possei^ion,  to  shew  cause  why  service 
of  the  ejectment,  which  had  been  made  upon  a  woman 
who  had  said  her  name  was  Magdalen  Campbell  (the 
name  of  the  tenant),  at  the  time  when  it  was  served 
upon  her  at  her  house,  should  not  be  deemed  good 
service  upon  Magdalen  Campbell  herself;  and  why 
the  lessor  of  the  plaintiff  should  not  have  leave  to  sign 
judgment  against  the  casual  ejector,  in  default  bf  her 
appearance :  in  which  rule  it  was  further  ordered,  that 
leaving  a  copy  of  the  rule  at  the  house  of  Magdalen 
Campbell  J  with  some  person  there ;  or  if  no  one  could 
/  be  met  with,  affixing  a  true  copy  of  it  on  the  door 
thereof,  should  be  deemed  good  service  thereof  on 
Magdalen  Campbell.  The  rule  was  made  absolute, 
upon  producing  an  affidavit,  "  that  Magdalen  Camp- 
"  bell  was  either  not  at  home,  or  (if  at  home)  was 
"  denied ;  and  that  her  servant  maid  was  at  home, 
."  but  could  not  be  served ;  whereupon  a  copy  of  the 
."  rule  was  fixed  on  the  door  of  the  house:"  and  more- 
over,  *^  that  at  a  subsequent  day  (upon  a  doubt  whe- 


(a)  Burr.  1181. 
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ther  what  had  been  already  done  was  sufficient),  <^  the 
maid  beings  at  home  and  opening  the  window,  but 
refusing  to  open  the  door,  and  denying  that  her 
mistress  was  at  home,  another  copy  was  affixed  on 

"  the  door,  and  the  maid  was  told  the  effect  of  it ; 
and  another  copy  was  thrown  in  at  the  window ; 
and  the  original  rule  was  shewn  to  the  maid." 


« 


In  Methold  v.  Noright  (a),  it  was  moved  (on  the 
authority  of  Collins  v.  Dunch),  that  service  of  a  de- 
claration in  ejectment  at  the  house  of  the  tenant  in 
possession,  on  13th  of  May  preceding^  might  be  good 
service ;  it  having  formerly  been  usual  to  grant  such 
rules,  with  respect  only  to  future  service,  and  not  with 
any  retrospect.  But  that,  in  the  case  relied  upon, 
this  rule  was  first  altered  in  the  king's  bench,  it  having 
before  been  the  course  of  the  common  pleas.  A  rule 
to  shew  cause  was  granted,  and  that  service  of  the 
rule  at  the  house  might  be  good  service.  This  motion 
.went  off  afterwards,  on  terms  of  compromise. 

So,  in  Gulliver  v.  Wagstaff{b)  a  rule  was  granted, 
and  afterwards  made  absolute,  that  service  of  a  decla- 
ration in  ejectment,  at  the  house  of  a  tenant  in  pos- 
session, on  a  day  pasty  might  be  good  service ;  and 
that  service  of  the  first  rule,  at  the  house  of  the  te- 
nant, should  be  good  service.  And,  under  similar  cir- 
cumstances, such  is  now  the  known  uniform  practice 
of  every  court  in  fVestminster^HalL 

.    After  the  declaration  is  delivered,  the  person  who 
delivered  it  must  make  an  affidavit  (except  in  the  case 


(a)  .1  Black.  290,  (6)  1  Black.  317. 

of 
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bf  a  vaclht  posiieiisibh)  that  hid  d^iter^d  tO  tHe  t^riiltit^ 
br  his  wife,  &c.  a  true  copy  df  the  decUrtliibti^  kdd 
teM  of  ext>lctitled  to  hini  the  notice  atiiiexed  thereto. 
If  the  deblaratioti  VfrsA  set-ted  bh  the  wife^  it  intlilt  be 
is^orh  thcLt  ihe  and  her  husband  y^eve  liirih^  togefhei* 
M  mail  dtid  wife  when  the  service  Was  iUddb ;  if  on 
the  child  oi*  s^rrant  of  the  tfenismt,  the  affidarit  tiuist 
state,  **  that  the  service  was  afterwards  acknowledged 
^'  by  the  tefaaht  (ay  The  affidavit  niay  be  made  by 
tHe  ^ettoh  who  saw  the  declaration  served^  ahd  heard 
it  explained  to  tHe  tenaiit  in  possession  (b). 

The  affidavit  must  be  positive,  viz.  that  A.B.  Was 
tenant  in  possession^  or  that  he  acknowledged  hitnself 
to  be  so ;  because  no  one  should  be  evicted  from  pos- 
session without  a  positive  atiidavit,  on  which,  if  it  be 
JalsCf  the  person  who  inade  it  may  be  legally  ahd 
effectually  subjected  to  the  penalties  of  perjury  (c). 

Upon  this  affidavit,  the  plaintiff  moves  for  judg- 
ment against  the  casual  ejector,  which  is  always  grant- 
ed, unless  the  tenant,  in  due  time,  enters  into  the 
conimdn  rule,  to  confess  lease,  entry,  and  ouster  ((/}. 
In  ejectment  against  tiiieveral  tenants  the  name  of  each 
Was  prefixed  to  the  notice  served  on  him,  only  one 
fAle  Was  necessary  On  a  motion  for  judgment  against 
the  casud  ejectot  (e). 

The  motion  is  of  course,  that  is,  such  as  only  re- 
quires tlie  signature  of  a  counsel  or  serjeant,  who  de- 

>i  I    ■       ■  >  .ii.  I  ■      I    I  ■"■■■■»  I,      I      I    I  ■  ■■■ 

(a)  lAl.  Fr«  Rog.  409.  Jenny ^  Goodiiile  v.  Davis,  1  Banifui^. 
d.  Preston  v.  Cutis,  1  N.  R.  308.  429. 

(b)  Goodtitie,  d.   Wanklan  v.         (d)  IM.  Pr.  Reg.  499. 
Badtitle,  2  B.  <&  P.  120.  (e)  Roe,  d.   JBurUon   r.  Roe, 

ie)Anan.    1   BArnard.    330.     7T.R.477. 
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divers  it  over  to  the  clerk  of  the  rules  iu  the  kiog'is, 
^be&chy  or  to  the  secondary  of  the  common  pleas. 

In  the  common  pleas,  the  secondaries  now  keep  a 
1)ook  in  which  all  rules  delivered  ^oat  in  ejectment  are 
entered ;  as  also  the  number  of  the  entry ;  the  county 
in  which  the  premises  lie;  the  name  of  the  nominal 
plaintiff;  the  first  lessor,  with  the  words  "  and  others'* 
if  there  be  more  (han  one,  and  also  the  name  of  the 
casual  ejector.  And  unless  the  rule  for  judgment  be 
4lrawn  up,  and  taken  away  from  the  office  within  two 
days  after  the  end  of  the  term,  no  rule  will  be  drawn, 
up  or  entered  in  the  book,  nor  any  proceedings  be 
had  in  the  ejectment  (a)^ 

The  afi^davit  required,  where  the  declaration  is 
-served  in  pursuance  of  the  4  G.  2.  is,  in  substance,  as 
follows :  *^  that  the  declaration  was  fixed  upon  such 
a  place,  being  the  most  notorious  part  of  the  pre- 
mises in  question  (there  being  no  person  in  posses- 
sion, on  whom  the  declaration  could  be  legally 
served) ;  that  half  a  year's  rent  was  then  due  from 
**  the  tenant;  that  no  sufficient  distress  was  to  be 
^*  found  upon  the  premises  to  answer  the  arrears  then 
**  due;  that  the  late  tenant  held  such  premises  by 
virtue  of  a  lease  from  the  lessor  of  the  plaintiff; 
and  that  therein  is  contained  a  clause  of  re-entry 
for  non-payment  of  that  rent  (4)." 


tt 
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The  act  4  G.  2.  gave  rise  to  the  case  of  Hitchings 
V.  Lewis  (c) ;  and  though  .that  case  depended  on  its 
own  peculiar  circumstances^  yet  the  professed  inten- 


...A,. 


(a)  Reg.  East.  T.  4a  G.  3.  (c)  Burr.  614. 

lb)  Cas.  Pr.  C.  P.  68. 
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tion  of  that  act  was  taken  into  consideration  by  the 
courts  in  giving  its  judgment.  That  was  an  eject* 
ment  brought  by  a  tenant  against  his  landlord,  who 
had 'before  obtained  judgment  by  default,  in  an  eject- 
ment brought  by  him  against  the  same  tenant.  The 
case  stated,  that  Thomas  Letois,  being  seised  in  fee, 
demised  to  John  HitchingSf  to  hold  for  ninety-nine 
years,  if  three  persons  should  so  long  live,  at  jCH*  6s. 
payable  at  Michaelmas  yearly,  subject  to  a  proviso, 
that  if  the  rent  should  be  in  arrear  for  one  month, 
being  lawfully  demanded,  and  no  sufficient  distress 
upon  the  premises,  it  should  be  lawful  to  re-enter,  &c. 
That  John  HitchingSf  the  lessee,  entered,  and  died ; 
having  first  made  his  will,  whereby  he  devised  the  term 
to  his  son  Edward  HitchingSf  lessor  of  the' plaintiff, 
and  n^de  his  wife  executrix.  The  executrix  duly 
proved  the  will,  and  assented  to  the  legacy :  the  de- 
visee, Edward  Hit  c kings ^  the  lessor  of  the  plaintiff, 
eintered  into  Uie  {^remises,  and  became  possessed  of 
the  term,  and  continued  in  possession  till  15th  of 
April,  1737.  That  Thomas  Lewisy  the  original  lessor, 
by  his  will,  devised  to  several  trustees,  &c.  in  trust 
for  Morgan  Lerois,  an  infant,  &c.  and  died  seised,  &c. 
and  the  devisees  in  trust  became  seised,  &c.  And 
three  years  rent  being  iu  arrear  from  Edward  Hitch- 
ings  for  the  premises,  a  declaration  in  ejectment  was 
selvved  upon  him,  under  4  G.  2.  c.  28.  on  the  demise 
of  the  trustees  and  devisees,;  judgment  obtained  by 
diefault  ^gainst  the  casual  ejector ;  a  writ  of  posses- 
edoa  issued  thereupon ;  and  possession  delivered  to  the 
trustees^ on  said  15th  of  April,  1737.  That  the,  trus- 
tees^ had  retained,  the  possession;  .Bjid Edward  Hitohr 
ings  (lessor  of  the  plaintiff)  had  not  since  paid  nor 
tendered  the. rent  in  arrear,  or  any  part  thereof,  nor 
the  costs ;  nor  filed  any  bill  for  relief  in  equity. 

On 
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On  trial  of  the  second  ejectmeHt,  brought  by  Ed-- 
ward  Hitching^  against  LewU^  though  no  affidavit 
was  produced,  ^'  that  half  a  year's  rent  was  due  before 
^*  the  ^rst  declaration  in  ejectment  was  served  upon 
**  Edward  HitchingSf  8s ^^  yet  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
**  whether  or  not  the  plaintiff  ought  to  recover:" 
which  depended  on  the  following  question,  ^^  whether 
it  was  necessary  for  the  defendant,  Mr.  Lewis j  to 
produce  the  affidavit  alluded  to ;  and  to  prove  that 
**  the  lessors  in  the  former  ejectment  had  power  to 
**  re-enter." 

Lord  Mansfislb.  The  general  question  depends 
upon  the  particular  one,  namely,  ^'  whether  the  first 
**  ejectment  was  regularly  brought  and  proceeded 
^*  upon  by  the  trustees  under  Thomas  Lewis's  will, 
**  pursuant  to  4  G.  2.  c.  28.  s.  2.  ?"  This  last  eject- 
ment is  brought  near  twenty  years  after  the  former. 
Now,  besides  the  general  presumption  that  the  pro- 
ceedings were  regular,  here'  is  a  decisive  fact  stated  ; 
namely,  <^  that  the  proceeding  under  the  first  ejectment 
^*  was  under  and  by  virtue  of  the  act  of  parliament." 
Indeed  Edward  Hitchings  was  in  possession,  as  ap- 
pears by  the  case,  till  15th  of  April,  1737,  when  pos- 
session  was  delivered  (by  virtue  of  the  writ  of  pos- 
session) to  the  trustees ;  so  that  being  tenant  in  pos- 
session, he  must  have  been  served  with  the  declaration 
in  ejectment ;  whether  it  was  a  common  law  proceed- 
ing, or  a  proceeding  under  24  6.  2.  But  the  case 
states  it  to  have  been  a  proceeding  under  that  act ;  if 
so,  the  judgment  must  have  been  founded  upon  such 
an  affidavit  as  the  act  requires.  And  the  case  does  not 
$tate,  affirmatively,  ''that  the  judgment  was  irregular;" 

or. 
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or,  explicitly,  "  that  there  was  no  affidavit  at  all  ;^'  or 
indeed  any  thing  to  rebut  the  presumption,  M'hich  i» 
extremely  strong  the  other  way.  For  Edward  Hitch- 
ings  acquiesced  under  this  judgment,  execution,  and 
possession,  for  almost  twenty  years ;  never^  tendered 
the  rent  and  arrears,  together  with  costs  (pursuant  to 
the  act),  nor  filed  any  bill,  for  relief,  in  equity,  within 
ftix  months  after  the  execution  executed }  nor  indeed 
at  any  subsequent  time.  So  that  he  is  barred  by  the 
statute,  foreclosed  from  all  relief  in  law  or  equity 
('^other  than  by  writ  of  error),  and  the  landlord  is,  by 
virtue  of  the  act  of  parliament,  to  hold  the  premises 
discharged  from  the  lease,  on  the  supposition  that  his 
fbrmer  proceedings  were  regular.  The  affidaTit  may 
be  lost  after  this  length  of  time ;  or  the  landlord  may 
be  unable  to  procure  it ;  although  there  were,  in  fact^ 
a  proper  one  made,  to  support  his  judgment  and  exe- 
cution :  and  it  would  be  too  hard  to  put  the  labouring 
oar  upon  the  landlord,  of  proving  the  regularity  of  all 
the  circumstances  upon  which  his  judgment  and  exe- 
cution were  founded.  As  to  the  suggestion,  "  that 
**  there  may  be  fraud,  connivance,  or  collusion,  with 
**  the  under-tenant,  in  the  manner  of  recovering  judg- 
^  ment  against  the  casual  ejector;"  it  is  merely  ima- 
ginary in  the  present  case.  Besides,  fraud  will  infect 
every  thing:  and  upon  the  principles  of  Fermor^s  (a} 
case  it  would  not  stand.  There  can  be  no  suspicion 
of  any  such  thing  here:  For  Edward  HitchingSj  the 
present  lessor  of  the  plaintiff,  the  person  who  had  thus 
lotog  acquiesced  under  the  judgment  and  execution, 
and  never  attempted  to  be  relieved  from  it,  is  himself 
the  very  man  upon  whom  the  declaration,  in  ihejirst 

(a)  3  Co,  77. 

ejectment 


eject!t)cnt|  Was  fletred.  The  pfofeiJsiSd  ititeiition  of 
this  act  of  pariiatnent  Was>  to  take  off  from  th<^  land- 
lofd  the  incoAtenkYlce  bf  his  cohtintting  alwayi}  liable 
to  the  ifieeftainty  df  possessioti  (fhnu  its  r^tnaitiing  in 
the  pow^r  of  the  tfenant  to  o&dt  a  cottipehsation  at  any 
iime,  id  ordel*  to  found  ah  applicfetticm  fot  relief  iti 
equity)^  aUd  to  limit  the  tenant  to  silt  Calendar  months 
after  executiotl  execnted^  for  the  doing  of  it:  els6 
that  the  landlord  should  fi-om  thenceforth  hold  the 
demised  pl:«miites  dischat*ged  from  the  lease. 


4i 


Lordship  was  therefore  clearly  of  opinion^ "  that 
the  plaintiff  ought  hot  to  recover/' 


DenIsON,  J.  Concurred,  '^  that  the  plaintiff  had  no 
**  title  to  l^ecover/*  The  fohner  ejectment  brought 
by  the  landlord  against  Edmatd  Hitchings  the  tenant, 
who  is  now  become  lessor  of  th^  plaintiff  in  the  pre- 
6ent  ejectment,  vi  stated  to  have  been  served  upon 
HttChingSy  **  Under  and  by  virtue  of  this  aet  4  O.  i. 
'*  *.  J^8."  Now  the  act  expressly  recites,  **  that  great 
**  im^onveniencetl  frequently  happen  to  landiordid,  in 
cases  of  re-entry  for  non-payment  of  rent,  from  the 
many  niceties  attending  re-entries  at  common  law  j 
and  that  expences  and  delay  often  happened  from 
injunctions  out  of  equity,  after  judgment  in  eject-- 
^'  ment  ;*'  and  the  act  is  professedly  made  to  prevent 
these  inconveniences.  It  prescribes  a  method  of  pro- 
<5'eeding,  in  two  cases  or  manners  of  recovering  upon 
the  ptocee'ding  in  ejectment,  which  it  directs :  one,  in 
case  of  judgment  against  the  casual  ejector ;  the  other, 
in  case  of  a  trial.  In  the  former  (and  so  also  npon 
nonsuit  on  not  confessing  lease,  entry,  and  ouster),  it 
directs,  ^<  that  it  shall  be  made  appear  to  the  court 

^  where 


IS 
4% 

4i 


188  THE  MODERN  PRACTICE 

*^  where  the  suit  is  depending,  by  affidavit,  that  half 
^*  a  year's  rent  was  due  before  the  declaration  was 
'<  served ;  that  no  sufficient  distress  was  to  be  made 
^'  upon  the  premises,  countervailing  the  arrears  due; 
<<  and  that  the  lessor  had  power  to  re-enter  :'*  in  the 
latter  case,  the  same  must  be  proved  upon  the  trial. 
The  present  question  is  upon  a  judgment  against  the 
casual  ejector,  by  defaidt ;    and  upon  an  ejectment 
brought  under  this  act.     We  must  presume  it  to  have 
been  regular,  as  nothing  appears  to  the  contrary.  And 
this  case  is  not  like  that  of  Jefferies  v.  Dyson  (a)  : 
where,  ^'  in  an  action  for  mesne  profits,  the  plaintiff 
offered  a  recovery  in  ejectment  against  the  casual 
ejector ;  upon  which  no  writ  of  possession  had  issued : 
^<  when  the  defendant  would  have  gone  into  the  title, 
'^  the  plaintiff  insisted  that  he  was  estopped  from 
"  doing  so,  by  the  judgment  against  the  casual  ejector." 
But  the  Chief  Justice  held,  '<  that  though  it  would  have 
^'  been  an  estoppel,  if  the  then  defendant  had  been 
<^  made  a  defendant  in  the  ejectment,  and  the  verdict 
against  him;  yet  that  judgment,  to  which  he  was 
no  party,  could  be  no  estoppel  to  him  ;**  and  there- 
fore the  defendant  was  permitted  to  controvert  the 
title.     And  that  distinction  is  right ;  but  not  like  the 
present  case. 

Foster,  J.  was  of  the  same  opinion.  The  judg- 
ment is  certainly  good,  till  set  aside.  The  present  ob- 
jection, "  of  the  not  producing  such  an  affidavit,"  is 
grounded  upon  the  4  6.  2.  c.  28.  and  that  act  does 
require  such  an  affidavit ;  and  for  that  very  reason  we 
must  presume,  ^'  that  there  was  such  a  one  made,  and 

(a)  Stra.  600. 

"  that 
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**  that  the  judgment  was  founded  upon  it.*'  But  the 
plaintiff  in  that  ejectment  has  it  not :  it  remains  in 
the  office. 

Wii-MOT,  J.  also  concurred.  It  would  be  unrea- 
sonable, that  the  plaintiff  should  recover  from  the 
landlord,  after  almost  twenty  years  acquiescence,  and 
after  the  landlord  may  have  improved  the  estate.  The 
act  was  made  to  compel  lessees  to  bring  their  eject- 
ment, or  their  bill  in  equity,  within  a  limited  time. 
And  this  is  stated  to  be  a  proceeding  ^'  under  and  by 
^*  virtue  of  that  act."  Therefore  there  must  have 
been  such  an  affidavit,  though  the  present  defendant 
did  not  produce  it* — Judgment  for  the  defendant. 

But  though  the  rent  has  become  due,  yet  if  it  be 
afterwards  tendered,  and  that  before  delivery  of  the 
declaration,  the  court  will  set  aside  the  proceedings 
under  the  act:  as,  in  Stevenson  v.  Noright (a).  It 
was  moved  to  set  aside  proceedings  with  costs,  in  an 
ejectment  under  4  G,  2.  c.  28.  for  non-payment  of 
rent,  the  lease  having  a  condition  of  re-entry.  The 
declaration  was  delivered  4th  December,  1770;  but 
on  the  7th  of  November  preceding,  the  tenant  in  pos- 
session had  tendered  his  rent,  which  was  refused  by 
the  lessor  of  the  plaintiff,  because  he  had  put  the 
affieiir  out  of  his  own  hands.  On  23d  November  it  was 
again  tendered,  before  witness ;  and  being  again  re- 
fused, the  tenant  left  the  money  in  his  landlord's  bake- 
house, in  his  presence. 

It  was  shewed  for  cause,  that  instructions  had  been 
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given  to  an  attorney  to  bring  the  action  (  that  the  tta-^ 
der  should  have  been  made  before  action  bronghtj  in 
order  to  stay  proceedings;  otherwise  it  was  ni^rely 
matter  of  defence  upon  the  triaL 

But  by  Gould  wd  BiiACKsxoNS,  Juatices^  (ab-» 
sent  Px:  GEVYy  Chief  Justice,  and  Naieibs,  Justice} 
the  tender  was  made  before  any  notice  of  the  action ; 
and  therefore  the  rule  absolute. 

In  the  king^s  bench,  if  the  premises  are  i^tiiate  in 
J^ondon  or  Middlesejc,  and  the  notice  requires  the  te* 
nant  to  appear  on  the  first  day,  or  within  the  first  four 
days,  of  the  next  term,  the  plaintiff  should  regularly 
move  for  judgment  against  the  casual  ejector,  in  the 
beginning  of  that  term ;  and  then  the  tenant  must  ap- 
pear within  four  days  inclusive  after  the  motion,  or  the 
plaintiff  will  be  intitled  to  judgment.  If,  however, 
the  motion  be  deferred  till  the  latter  end  of  the  term, 
the  court  will  order  the  tenant  to  appear  in  two  or 
'three  days,  and  sometimes  immediately,  that  the  plain- 
tiff may  proceed  to  trial  at  the  sittings  after  term ; 
though  if  the  motion  be  not  made  before  the  last  four 
days  of  the  tenn,  the  tenant  need  not  appear  until  two 
days  before  the  essoin-day  of  the  subsequent  term. 
And  should  the  notice  in  such  case  require  the  tenant 
to  appear  in  the  next  term  generally,  the  tenant  has 
the  whole  of  that  term  to  appear  in. 

In  the  common  pleas,  if  the  premises  are  situate  in 
London  or  MiddUsej:,  and  the  tenant  has  notice  to  ap- 
jpear  in  the  beginning  of  the  term,  the  plaintiff  cannot 
take  any  thing  by  his  motion  for  judgment  against  the 
casual  ejector,  for  default  of  appearance,  unless  such 

motion 
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motion  be  made  within  one  meek  next  after  the  first 
day  of  every  Michaelmas  and  Easter  Terms^^and  within 
Jour  days  next  after  the  first  day  of  every  Hilary  and 
Trinity  Terms  (a)*'  But  it  has  been  holden^  that  this 
rule  does  not  extend  to  the  case  of  a  vacant  possession, 
under  the  statute  4  G.  2(b). 

In  country  causes,  though  the  declaration  be  deli-^ 
vered  before  the  essoin-day  of  Easter  or  Michaelmau» 
Tenti,  yet  the  tenant,  in  both  courts,  is  allowed  till 
four  days  after  the  next  issuaUe  (that  is,  Hilary  or 
Trinity)  term  to  appear  (c) ;  and  if  the  cause  arise  in 
Cumberland^  or  in  any  other  county  where  the  assizes 
sure  held  but  once  a-year,  tiie  tenant  is  not  compel* 
lable  to  appear  till  four  days  after  the  term  preceding* 
the  assizes  (d).  But  in  the  king's  bench,  the  plaintiff 
must  move  for  judgment  the  same  term  in  which  the 
tenant  has  notice  to  appear ;  though  the  practice  i» 
different  in  the  common  pleas,  for  there  he  may  move 
for  judgment  at  any  time  during  the  next  issuable 
term.  By  a  late  rule  of  the  court  of  king's  bench, 
the  clerk  of  the  rules  is,  for  the  future,  to  keep  a 
book,  in  which  is  to  be  entered  all  the  rules  which 
shall  be  delivered  out  in  ejectments,  instead  of  that 
formerly  kept,  which  contained  a  list  of  the  ejectments 
moved.  The  entry  is  to  specify  the  number  of  the 
entry ;  the  county  in  which  the  premises  lie ;  the  name 
of  the  nominal  plaintiff;  thejirst  lessor  of  the  plain* 
tiff  (with  the  words  "  and  others ^^  if  more  than  one)  j 
and  also  the  name  of  the  casual  ejector.     And  unless 

the  rule  for  judgment  be  drawn  up,  and  taken  away 

■— — — ■^— — i^— ^— ^— ^— ^■^— — — ^—  ■  II— — — —  — .— .i^p— — »^  I    I    II 

(a)Reg.  Trin.  32Car.2.C.P.         (c)  Doe,^d.    Clarke   v.    Roe, 
(6)  Tredd^^  v.    Travis,  Barn.      4  Taunt.  738. 
176.  (d)  Ancm,  Salk.  257. 
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from  the  office  of  the  clerk  of  the  rules  within  two 
days  after  the  end  of  the  term  in  which  the  ejectment 
shall  be  moved,  no  rule  is  to  be  drawn  up,  or  entered, 
nor  any  proceeding  had  in  such  ejectment  (a). 

It  is  next  to  be  considered  who  may  defend  in  eject- 
ment. By  the  common  law,  no  person  is  admitted  to 
defend,  unless  he  be  tenant,  and  is  or  hath  been  in 
possession,  or  receives  the  rent ;  because  it  is  an  act 
of  champerty  for  any  one  to  interpose,  and  cover  the 
possession  with  his  title;  and  if  the  party  could  make 
any  person  defendant  with  another,  who  was  not  con- 
cerned in  the  possession,  it  was  a  mischief  at  the  com- 
mon law ;  because,  if  the  plaintiff  recovered  against 
one  of  the  defendants,  the  stranger,  who  was  acquit- 
tedf  had  no  remedy  for  his  costs.  But  this  was  reme- 
died by  the  8  &  9  W.  3.  c.  11.  s.  1.  whereby  costs  are 
given  to  the  person  "  so  acquitted ;^^  unless  the  judge 
certifies  immediat^y  on  the  trial,  that  the  plaintiff  had 
a  probable  cause  for  making  him  a  defendant  (6). 

Now  by  11  G.  2.  c.  19.  s.  12.  (which  was  made  in 
aid  of  landlords,  where  ejectments  are  brought  in- 
consistent with  their  titles,  and  to  prevent  fraudulent 
recoveries  of  the  possession,  by  collusion  with  the  te^ 
nant)  ''  such  tenant  being  served  with  a  declaration  in 
'^  ejectment,  must  give  notice  thereof  to  his  landlord, 
**  under  the  penalty  of  three  years  improved  rent.** 
The  penalty  however  does  not  attach  on  the  tenant  of 
a  mortgagor  who  omits  to  give  him  notice  of  an  eject- 
ment brought  by  the  mortgagee,  in  order  to  enforce 


(a)  Mich.  31 G.  3.  ante,  182.  {h)  liL  Pr.  Reg.  499.    Lamb 

V.  Archer y  Comb.  209. 


an 


Itti  aUorninent;  as  was  determined  in  Buckley  t.  Buck^ 
ky  (a)  •  An  action  was  brought  against  the  defendant, 
upon  the  act,  for  secreting  an  ejectment.  In  1785^* 
the  premises  being  in  mortgage  a|id  the  mortgage  f or-- 
feited,  the  defendant  (who  was  tenant  to  the  plaintiff) 
had  agreed,  in  a  conversation  he  had  with  the  attorney 
of  the  mortgagee,  to  attorn  to  him ;  but  the  attorney, 
not  thinking  the  promise  sufficient,  delivered  to  the 
defendant  an  ejectment  in  April,  1785 ;  informing 
him  at  the  same  time,  that  it  was  only  for  the  purpose 
of  procuring  a  written  attornment,  and  would  not  be 
prosecuted  further.  In  consequence  of  which  the  de- 
fendant actually  attorned  to  the  mortgagee..  He  gave 
no  notice  to  the  landlord,  either  of  the  ejectment  or 
of  the  attornment ;  for  omitting  the  former  of  which 
the  action  was  brought.  The  learned  judge,  being  of 
opinion  that  this  case  did  not  come  within  the  statute, 
nonsuited  the  plaintiff;  which  nonsuit  counsel  moved 
to  set  aside.  Tlie  court  however  were  of  opinion,  that 
this  case  did  not  come  within  the  statute ;  for  that  it 
only  extended  to  cases  where  ejectments  were  brought 
inconsistent  with  the  landlord's  title.  They  observed 
likewise,  that  the  ejectment  was  brought  for  the  pur- 
pose of  compelling  the  tenant  to  attorn  to  the  mort* 
gagee,  which  the -act  expressly  permitted  him  to  do. 

By  the  same  8tatute(6),  ^'  the  landlord  may,  by 
^'  leave  of  the  court,  make  himself  defendant  with 
'*  the  tenant  in  possession,  in  case  he  i^ear ;"  [n^hich 
is  no  more  than  he  had  a  right  to  demand  b&fote  the 
statute :  (c)]  '*  and  in  case  such  tenant  shall  reflise  or 


(a)lT.  R.647.  7  Mod.  70.  Fair€hnm,A.F<wler 

{h)  Sect.  13.  T.  Shamtitle,  Burr.  1301. 

(c)  Fntwiek'%  com,  Salk.  267. 
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recommended,  and  the  couniel  on  both  sides  consent^ 
ed,  to  a  fair  trial  of  the  title  by  escheat*  The  method 
at  length  agreed  upon,  was,  that  the  lord  (who  nerer 
could  come  into  possession  without  an  ejectment  to  be 
brought  by  him)  should  immediately  bring  his  eject- 
ment against  the  lessors  of  the  plaintiff  j  who  (claim- 
ing as  heirs)  should  be  admitted  to  defend,  either  alone 
or  together,  with  the  tenant  in  possession. 

The  court  reserved  the  consideration  of  the  motion, 
and  of  the  rule  depending,  till  after  a  trial  dionld  be 
had:  which  they  did,  in  order  to  retain  power  over 
the  matter,  in  case  any  thing  should  be  attempted  at 
the  trial  contrary  to  the  intention  of  having  the  ques- 
tion fairly  tried ;  and  also  to  gpive  such  future  direc- 
tions concerning  the  award  of  execution  as  should  ap- 
pear to  be  proper. 

Mr*  Justice  Wilmot  observed,  it  was  very  remark- 
able that  two  different  acts  of  parliament  had  been 
made,  at  near  five  hundred  years  distance,  upon  the 
same  subject,  where  there  was  no  occasion  for  either  ; 
viz.  the  statute  of  Westminster  2.  (13  Ed.  1.  A.  1285> 
and  11 6. 2.  c.  19.  The  statute  of  Westminster  2.  c.  3. 
he  said,  was  not  a  new  provision.  For  before  that 
statute,  all  those  who  stood  behind  the  tenant  in  pos- 
session, had  always  a  right,  at  common  law,  to  come 
in  and  be  received,  pro  interesse  suo,  to  defend  the 
possession  ;  which  was  very  material  to  them,  by  the 
change  whereof  they  would  have  been  greatly  incom- 
moded. And  he  said  he  was  persuaded  that  the  more 
the  doctrine  of  receit  was  looked  into,  the  stronger  it 
would  appear.  He  therefore  wondered  there  should 
have  been  any  doubt,  before  11  G,  2.  of  admitting 

landloi:^ 


*mily  ^9(/ho  ti&d  heea  in  po88efisioii,  and  ^hose  tenants 
-neglected  t»  -g^ve  them  notice  ef  ejectments. 


A  case  (a)  was  cited  where  such  a  rule  had  been 
made  ^*  to  shew  cause**  only ;  and  on  cause  be^ng 
shewn  ^viz.  '^  that  neither  party  had  been  in  posset^- 
^  inon'')y  the  rule  was  discharged.  Here  the  Earl  and 
Mr.  Giffhrd  claimed  by  escheat,  oti  the  death  of  £//- 
xtthetk  Levison  ;  and  the  plaintiffs  claimed  as  heirs  at 
law  to  her :  but  neithisr  had  been  in  possession.  All 
ihe  tenants  but  one  had  attorned  to  the  lessors  of  the 
plaintiff;  and  that  one  did  not  appear.  And  to  prove 
'^that  the  court  have  no  jurisdiction  to  admit  any  per-' 
^  son  to  defend  an  ejectment  instead  of  the  tenant^ 
**  except  one  who  is,  in  some  degree,  in  possession^** 
Leah  and  others  v.  Doe  (b)  was  cited. 

On  shewing  cause  agaiiist  the  rule,  it  was  adinittdd 
that  the  lessors  of  the  plaintiff  claimed  as  heirs^  and 
Earl  Gower  and  Mr.  Giffardy  by  escheat  of  a  copy- 
^cfld,  pro  defectu  haredis ;  not  for  a  forfeiture  for 
want  of  an  heir  coming  in :  and  therefore  only  desired 
to  have  the  cause  tried.  A  lord  of  a  manor,  it  was 
isaid,  has  such  a  seisin  in  law  of  an  escheated  copyhold, 
that  the  occupier  is  his  tenant  at  will,  and  the  lord 
may  distrain  for  the  rent ;  and  though,  perhaps^  the 
occupier  may  not  be  liable  to  the  penalty  of  the  triple^ 
yet  the  lord  may  avow  upon  him  for  the  single  rent« 
The  lords  by  escheat  claim  upon  the  same  foot  lets  if 
Ihey  were  heirs  to  the  deceased  tenant  i  and  the  heir 
might  be  admitted  to  be  made  defendant,  though  he 


(a)  CWe  T.  Jb«,  Borr^  1391.        (6)  Barnes,  198. 
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had  nerer  received  rent.  The  estate  originally  bew 
longed  to  the  lords,  moved  from  them,  and  reverts  to 
them,  for  want  of  heirs  of  the  tenant ;  and  are  nei- 
ther strangers,  nor  collude  with  the  tenant.  That  the 
statute  should  be  extended  further  than  to  those  cases 
only  where  rent  had  been  actually  received :  to  land- 
lords de  jurCf  as  well  as  to  landlords  de facto.    That 

.a  mere  probable  cause  of  claim  was  sufficient  to  en- 
title the  landlord,  to  be  made  defendant ;  his  real  title 
being  to  be  tried  afterwards.  That  before  the  statute 
the  landlord  had  a  rigltit  by  law  to  be  joined  with  his 

.  tenant;  and  the  statute  only  inforces  this,  right;  and 
should,  therefore,  be  construed  liberally,  to  prevent 
the  mischief  which  occasioned  the  making  of  it.  That 
the  case  of  Coore  v.  Roe  was  a  case  where  no  reijit 
^ad  been  paid  by  any  body,  and  the  purchase  of  a 
pretended  title :  but  the  lord  of  a  manor  is  dominus 
terra: ;  and  within  the  words  of  the  act. 

Lord  Mansfiblb.— '<  I  do  not  understand  the  note 
''  in  Barnes  (a)«  It  puts  the  refusal  of  the  motion 
/'  upon  want  of  jurisdiction.  Whereas,  in  ejectment, 
the  court  can  never  want  jurisdiction  to  prevent  the 
plaintiff  from  recovering  without  a  proper  triaj. 
An  ejectment  is  the  creature  of  Westminster-haUf 
introduced  within  time  of  memojy,  and  moulded 
*'  gradually  into  a  course  of  practice,  by  rules  of  the 
''  courts.  The  same  authority  which  brought  it  thus 
''  far,  may  certainly  carry  it  to  a  higher  degree  of 
**  perfection,  as  experience  points  out  either  incon- 
**  veniences  or  defects.  The  act  of  11  G.  2.  was  dran^n, 
^*  and  brought  in  by  Sir  John  Strange :  the  provi- 

(a)  Ltakt  T.  Do€f  Barnes,  IDS. 
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sioDs  therein,  relative  to  proceedings  in  ejectment, 
were  either  to  inforce  a  right  practice,  or  occasioned. 
''  by  some  case  contrary  to  the  general  sense  of  the 
*^  bar,  which  the  legislature  virtually  condenms  as 
**  erroneous*  In  Stra.  1241,  there  is  not  a  syllable 
*^  about  a  mortgagee  being  refused  to  be  admitted  to 
**  defend  as  landlord/' 

The  counsel  for  the  plaintiff  contended,  that  poten- 
tial landlords  are  not  within  11  G.  2.  c.  19.;  for 
**  such"^  landlord  must  be  a  landlord  to  whom  the  te- 
nant is  obliged  :to  deliver  the  declaration. 

The  act,  they,  said,  was  made  to  defend  an  actual 
possession  only ;  not  to  give  one :  for  before  the  act, 
no  man  could  have  come  and  been  admitted  to  defend 
with,  or  instead  of  the  tenant ;  nor  have  put  himself 
in  possession.  And  the  act  only  lets  in  the  landlord 
to  prevent  the  tenant  from  giving  up  the  possession. 
That  the  solid  construction  of  the  act  was, ''  that  there 
**  being  no  possession,  there  could  be  no  landlord.*' 
And  the  case  of  Coore^.  Rotf  went  upon  that  princi- 
ple, and  was  fully  discussed.  In  that  case  the  rule 
was  discharged.  There  no  rent  had  ever  been  paid 
under  the  lease ;  and  the  court  observed,  **  that  the^ 
'^  tenant  would  not  have  been  liable  to  the  penalty  for 
^^  not  delivering  the  declaration.''  That  there  was  no 
<'  privity  between  the  lord  by  escheat  and  the  tenant : 
and  rent  must  have  been  actually  received  (except  in 
cases  of  mortgagees  after  forfeiture,  or  such  like.} 
And  even  an  heir,  who  had  never  received  rent,  could 
not  be  let  in  to  be  made  defendant,  under .  the  act- 
Moreover,  the  plaintiff  claimed  as  heir.     And  a  lord 

claiming^ 
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olaimin^f  by  esdhtet  WM  entitled  to  ^o  fayoufi  wliere 
another  claimed  as  heir. 

Lord  MAN8FiiBLi:».»«-It  ift  a  point  of  great  confie^s 
q«ence :  and  I  am  glad  it  wiU  be  settled.  An  eject* 
ment  is  an  ingenious  fiction,  for  the  trial  of  titles  to 
the  possession  of  land.  In  form,  it  is  a  trick  between 
two,  to  dispossess  a  third  by  a  sham  suit  and  judgment^ 
The  artifice  would  be  criminal»  unless  the  court  con- 
verted it  into  a  fair  trial  widi  the  proper  party.  The 
eont^ul  the  court  have  over  the  judgment  against  the 
casual  ejector,  enables  them  to  put  any  terms  upon 
the  plaintiff  which  are  just.  He  was  soon  ordered  to 
give  notice  to  the  tenant  in  possession.  When  the  te-. 
mant  in  possession  asked  to  be  admitted  defSmdaat,  the 
eourt  was  enabled  to  adic)  conditions ;  and  therefore 
obliged  him  to  allow  the  fit^tion,  and  proceed  to  trial 
«pon  the  real  merits.  It  might  happen,  that  the  te^ 
nant  in  possession  was  a  mere  farmer  at  will.  He  waa 
bound  to  give  notice  to  his  landlord*  The  same  rea- 
son, of  a  fair  trial  with  the  proper  party,  rehired  tim 
landlord  to  be  admitted  defendant ;  with  the  teoMt^ 
if  he  Was  amicable ; .  or  without  kim>  if  hty  cmatantj 
to  the  duty  of  his  relation,  shdtdd  betray  the  canse^ 
There  can  be  no  ground  for  admitting  the  landlord  to 
be  a  co-defendant,  which  does  not  hold  to  his  defend- 
ing alone,  in  c^e  the  other  abandons.  The  ]^aintiff 
ought  not  to  recorer  by  collusion  witfh  one,  to  the  pre- 
judice of  a  third :  he  ought  not  to  recover  without  a 
trial  with  the  person  interested  in  the  question,  and 
affected'  by  the  judgment.  There  are  two  mattess  to. 
be  considered.  First,  whether  the  term  '^  ianiierf* 
ought  not^  as  to  this  purpose^  to  extend  M  every  peis 

son 
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fend  as  a  landlord^  by  virtue  of  the  directions  of  the 
statute;  but  here,  the  very  question  in  dispute  be- 
tween the  adverse  party  and  himself  is,  whether  he  is 
entitled  to  be  landlord,  or  not;  we  therefore  are  not 
authorized  to  extend  the  provision  of  the  statute  to 
such  a  case  as  this.  As  to  the  case  mentioned,  it  ap-* 
pears  to  have  been  by  consent. '-^^vle  discharged. 
BuiiLSR,  J*  absent. 

^Though  the  rule  eventually  drawn  up  in  Powier  v* 
Shamtitle,  was  by  consent,  and  different  from  the  mo- 
tion originally  made,  yet  that  was  done  in  deference 
to  the  recommendation  of  the  court  itself,   and  for  the 
avowed  purpose  of  trying  the  right  upon  the  merits ; 
the  court  in  express!  terms  declaring,  that  if  the  heir 
had  refused,  it  would  have  admitted  the  lord  by  escheat 
to  defend.     Of  his  right  to  defend,  and  that  even  as 
landlord,  though  he  had  never  been  in  possession,  the 
court  had  not,  Jrom  the  report,  the  least  particle  of 
doubt.     All  the  cases  which  existed  previous  to  the 
passing  of  the  act ;   those  in  particular  which  were 
supposed  to  have  given  rise  to  it,  were  investigated 
*and  explained  j    it  "  being  a  point   of  great  conse* 
"  quence  to  be  settled."     The  result,  after  great  deli- 
beration, seems  to  have  been,  that  by  the  practice, 
even  anterior  to  the  act,  the  term  landlord  extended 
not  only  to  every  person  whose  title  was  connected  to 
and  consistent  with  the  possession  of  the  occupier,  and 
divested  or  disturbed  by  any  claim  adverse  to  such 
possession;  but  to  persons  claiming  to  be  landlords 
de  jure,  in  right  of  representation  to  a  landlord  de 
facto.    Piikj  person,  in  short,  who  was  not  a  mere 
stranger,  and  had  an  interest  to  defend,  was  permit- 
ted in  some  cases  withy  in  others  instead  of,  the  tenant 
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the  tenant  in  possession,  had  prevailed.  In  Sty.  368. 
H.  1652,  it  appears  that  both  the  courts  of  king's 
bench  and  common  pleas  would  grant  this  to  a  person 
claiming  title  to  the  land.  1  Siderf.  24.  shews  it  was 
then  usual.  Lilly's  Abr.  497.  "  One  who  hath  title 
**  to  the  land  in  question  may,  upon  motion  to  the 
**  court,  be  made  defendant  with  the  tenant  in  ppsses- 
>^  sion,  that  he  may  thereby  defend  his  title  j"  which 
continued  to  be  the  method  of  practice.  That  the  act 
11  G.  2.  c.  19.  was  occasioned  by  the  deficiency  of 
justice  in  this  method,  in  two  respects.  One  was,  the 
under-tenant  not  acquainting  his  landlord.  And  the 
loose  note  in  12  Mod.  211.  (Anonymous)  is  the  only 
case  w)iere  the  doctrine  is  laid  down,  *^  that  if  notice 
in  ejectment  be  given  to  the  under-tenant,  and  he 
doth  not  acquaint  his  landlord  therewith,  but  suf- 
fers judgment  to  go  against  him,-  the  court  (upon 
motion)  will  not  suffer  execution  to  be  taken  out 
'*  till  the  right  be  tried."  The  other  deficiency  was 
that  mentioned  in  Goodright  v.  Hartf  where  the  te- 
nant would  not  defend.  That  the  former  of  the  two 
clauses  of  the  act  provides  against  tenants  secreting 
ejectments  from  their  landlords.  The  latter  of  the  two 
clauses  consists  of  two  parts.  The  first  part  of  it  only 
gives  power  to  do  what  had  usually  been  done  before, 
viz.  admitting  the  landlord  to  defend,  together  with 
the  tenant  in  possession.  But  the  second  part  pro- 
vides for  admitting  him  to  defend  instead  of  the  te- 
nant, which  had  been,  in  some  late  cases,  denied. 
See  Cases  of  Practice  in  C.  B.  (by  Mr.  Cooke)  99. 
It  was  refused ;  nor  would  the  court  oblige  the  tenant 
to  defend,  even  upon  indemnification.  So  also  in  the 
case  of  Balder  idge  v.  Pater  son  (a)f  the  court  denied 

(a)  Barnes,  172. 
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to  make  the  landlords  defendants  without  the  tenant 
in  possession,  who  refused  to  appear :  but  they  made 
the  common  rule,  ''to  add  them/'^  In  the  case  of 
Duke  of  Montague  y.  Wrong  {a),  the  court  refused 
to  admit  the  landlord  to  defend  alone,  instead  of  the 
late  tenant,  who  had  quitted  possession :  which  cases 
gave  rise  to  the  second  part  of  the  act.  They  were 
all  between  the  time  rof  Goodright  v.  Hart  and  the 
makii^  of  the  act.  Since  the  act  it  was  clear,  that 
at  least  all  persons  might  defend  without  the  tenant  in 
possession,  who  mighty  before^  have  defended  with 
him.  That  the  12th  and  13th  clauses  of  the  act  were 
not  relative  to  each  other ;  the  ISth  being  an  indepen^ 
dent  clause. 

It  was  admitted,  that  many  years  before  the  act 
fi  W.  &  M.)  a  rule  was  laid  down  by  Lord  Chief  Jus- 
tice HoiiT,  ''  that  no  man  should  be  admitted  tenant 
*^  or  defendant  in  ejectment  by  the  common  rule,  on- 
'*  less  he  had  been  in  possession,  or  received  rent;  and 
"  not  a  mere  stranger  (ft)-'*  But  the  reason  of  that 
rule  did  not  hold  in  the  present  case :  for  a  lord  by 
escheat,  defending  his  title,  could  never,  by  so  doing, 
be  considered  as  guilty  of  champerty  (which  was  one 
of  the  reasons).  However,  the  rule  was  inaccurately 
laid  down  in  Comberbach.  That  the  adding  unne- 
cessary defendants  was  prevented  by  8  &  9  W.  3. 
c.  11.  (s.  1.)  But  before  that  act,  lessors  made  several 
defendants  in  ejectment,  in  order  to  take  off  their 
evidence :  and  they  could  then  have  no  costs,  if  ac- 
quitted. And  the  rule  alluded  to  was  made  against 
lessors  of  plaintiffs,  as  well  as  against  defendants ;  and 

(a)  Barnes,  175.    BamsrdiBt.         (b)  Lamb   r.  Archer,   Comb. 
f».  209. 

means 
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vimM  to  exclude  only  mere  strangers  ta  the  pcuHfecnJoi^ 
In  t^e  ci|8e  9^  Janes,  l^spee  of  F ride  v.  Carwitben, 
Jj}xd  Bath  (n)f  the  rey^rsioner,  was  admitted  co-de- 
fendaiit  with  the  teiii^iit.  That  a  trustee  may  he  ad- 
mitt^i  if  he  desires  it,  though  not  without  his  con-« 
sent*  So,  a  mortgagee.  T|ie  true  rule  of  admittmg 
as  a  co-defendaut,  befor^  the  ^ct,  was,  '^  that  a  mere 
^^  stranger  should  not  be  admitted :  but  a  person  not 
<^  a  mere  stranger  had  a  fight  to  be  admitted/'  |n 
<^  the  case  of  Underhill  v.  jPurham  (b),  it  ip  said,^ 
^*  A.  landlord  may  be  joined  a  defendant  with  the  te* 
^^  nant  in  possession  if  he  requests  it :  but  the  court 
^<  cannot  compel  him  to  it/'  That  a  lord  by  escheat 
is  not  a  mere  stranger,  but  has  the  imniediate  righ^ 
and  title,  in  case  no  heirship  be  made  out :  and  there* 
fore  the  most  proper  person  to  contest  that  point  of 
heirsUp,  by  whoeyer  claimed;  and  might  reasonably 
be  considered  within  the  word  **  landlo|rd ;"  the  tenant 
in  pQssession  being  his  tenant  at  will,  if  no  heir  be  in 
existence.  That  a  lord  by  escheat,  is  a  title  favoured 
eyen  in  the  freehold,  appears  by  Lord  Buckhur$t*% 
oase  (c) ;  much  more  should  it  be  favoured  in  a  copy* 
hold  case,  where  the  freehold  is  never  out  of  the  lord. 
The  tenant  in  possession  is  only  tenant  at  sufferance 
to  the  lord  by  escheat,  aft^  the  death  of  the  las|;  ad- 
mitted tenant  has  been  presented.  And  h^is  not  Jiaving 
been  in  actual  receipt  of  the  rents,  is  no  solid  objection. 
That  there  must  be  a  trial  pf  the  title,  before  po^es- 
sion  can  be  obtained,  is  a  fixed  principle.  A  nu>tion 
was  made  for  judgment  in  ejectment,  upon  a  lease 
sealed  on  the  land :  and  denied :  for  per  Cur' — '<  You 
^  must  try  it/'    Where  the  tenant  suffers  judgment 

(a)  Comb.  338.  (6)  1  Sslk.  357.  (c)  1  Rep.  2  (b). 

without 
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As  to  the  time  when  the  landlord  may  be  admitted 
defendant,  the  following  case  is  material  and  remarjk- 
able,  of  Troughfony.  Roe(a). — ^Judgment  had  been 
regularly  obtained  by  the  plaintiff  against  the  casual 
ejector,  by  default;  the  landlord  of  the  premises  moved 
to  set  it  aside,  because  his  tenant  had  not  given  him 
any  notice  of  his  having  been  served  with  the  decla- 
ration in  ejectment*  The  plaintiff  insisted  that  his 
judgment  was  perfectly  regular;  and  that 'the  tenant's 
omitting  to  give  his  landlord  notice  of  the  declaration 
being  delivered,  was  merely  a  matter  between  the 
landlord  and  his  tenant,  which  could  not  affect  the 
plaintiff^s  regular  judgment,  which  had  been  fairly 
and  duly  obtained^  The  court  were  however  clearly 
of  opinion,  that  the  possession  ought  not  to  be  changed 
by  a  judgment  in  ejectment,  where  there  had  been  no 
trial  or  opportunity  of  trying ;  though  the  obtaining 
judgment  might  be  owing  to  the  default,  or  even 
treachery,  of  the  defendant's  own  tenant.  But  if  the 
plaintiff  had  not  been  guilty  of  any  collusion  with  the 
tenant,  they  thought  it  reasonable  that  the  tenant,  who 
was  the  person  guilty  of  the  default^  should  pay  the 
costs:  for  the  rule  of  the  court  which  requires  service 
upon  the  tenant  in  possession,  is  calculated  with  ft 
view  that  the  tenant  should  give  notice  to  his  landlord, 
in  order  that  the  ejectment  cause  might  be  tried  be* 
tween  the  proper  parties  interested  in  the  question* 
The  rule  was  therefore  enlarged ;  and  an  order  made 
upon  the  tenant,  to  shew  cause  why  he  should  not  pay 
the  costs  upon  its  coming  on  again.  The  tenant,  by 
his  counsel,  admitted  himself  to  be  in  fault;  and  sub- 
mitted to  the  court.     The  landlord  was  an  infant,  and 


<«)  Burr.  IWM!. 
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recommended,  and  the  counsel  on  both  sides  consent^ 
ed,  to  a  fair  trial  of  the  title  by  escheat*  The  method 
at  length  agreed  upon,  was,  that  the  lord  (who  never 
could  come  into  possession  without  an  ejectment  to  be 
brought  by  him)  should  immediately  bring  his  eject- 
ment against  the  lessors  of  the  plaintiff;  who  (claim- 
ing as  heirs)  should  be  admitted  to  defend,  either  alone 
or  together,  with  the  tenant  in  possession. 

The  court  reserved  the  consideration  of  the  motion, 
and  of  the  rule  depending,  till  after  a  trial  dionld  be 
had:  which  they  did,  in  order  to  retain  power  over 
the  matter,  in  case  any  thing  should  be  attempted  at 
the  trial  contrary  to  the  intention  of  having  the  ques- 
tion fairly  tried ;  and  also  to  gpive  such  future  direc- 
tions concerning  the  award  of  execution  as  should  ap- 
pear to  be  proper. 

Mr.  Justice  WiiiMOT  observed,  it  was  very  remark* 
able  &at  two  different  acts  of  parliament  had  been 
made,  at  near  five  hundred  years  distance,  upon  the 
same  subject,  where  there  was  no  occasion  for  either  ; 
viz.  the  statute  of  Westminster  2.  (13  Ed.  1.  A.  1285> 
and  11 G*  2.  c.  19«  The  statute  of  Westminster  2.  c.  3« 
he  said,  was  not  a  new  provision.  For  before  that 
statute,  all  those  who  stood  behind  the  tenant  in  pos- 
session, had  always  a  right,  at  common  lawt  to  come 
in  and  be  received,  pro  inter  esse  suOf  to  defend  the 
possession  ;  which  was  very  material  to  them,  by  the 
change  whereof  they  would  have  been  greatly  incom- 
moded. And  he  said  he  was  persuaded  that  the  more 
the  doctrine  of  receit  was  looked  into,  the  stronger  it 
would  appear.  He  therefore  wondered  there  should 
have  been  any  dpubt,  before  11  G,  2.  of  admitting 
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llindlords  to  defend  instead  of  the  tenant  in  possesBton^ 
especially  as  they  were  suffered  to  make  themselves 
co-defendants  with  the  tenants.  He  referred  to  Lord 
Coke  and  Bracton  (a).  So,  before  116.  2.  c.  19.  it 
was  the  practice  to  admit  the  landlord  and  the  tenant 
in  possession,  co-defendants.  He  took  notice  likewise, 
that  notwithstanding  all  the.  pains  which  the  legisla- 
tiure  had  taken  to  cut  off  dilatories,  yet  it  was  the 
court  of  fFestminster^hall  to  whom  the  public  were 
obliged  for  finding  out  the  easy  and  expeditious  me- 
thod of  trying  titles  by  ejectment. 

Lord  Mansvjeld  asked  the  counsel  on  both  sides, 
if  they  had  found  any  case  prior  to  that  of  Good- 
right  V.  Hart  (b)f  where  the  court  had  refused  to 
^'  let  in  persons  who  stood  behind  the  tenant  in  pos- 
^<  session,  to  defend  pro  interesse  suo,  instead  of  the 
''  tenant  in  possession.''  They  answered,  /they  had 
ndt.— 'I^ord  Maksfibi^d.  Then  there  is  no  other  but 
that  which  denies  the  authority  of  the  case  in  12  Mod. 
211.  The  precedents  before  are  more  liberal.  In 
1666,  it  was  said  by  the  prothonotary  **  that  the  court 
*'  would,  upon  terms,  allow  him  who  alleged  title,  to 
«  defend  it  (c)."  In  the  7th  of  King  William,  Lord 
Bath  claiming  thiQ  reyersion  by  deed,  after  the  deaili 
of  tenant  for  life,  who  received  the  rent,  was  admitted 
defendant,  because  it  might  shake  his  title  (d).  In 
the  10th  of  King  William,  it  is  laid  down  as  a  eeriam 
r^le,  "  if  ndtice  in  ejectment  be  given  to  an  under- 
''  tenant^  and  he  doth  not  acquaint  his  landlord  there- 
/'  with,  but  suffers  judgment  to  go  against  him,  the 


■  »■■■! 


(a)  Bract,    lib.  6.    f.    3(^3  b.         (c)  Styles,  368. 
STnst  344.  .    (d)  Jones,  d.  Pride    v.   Car- 

(6)  Sitrs.  830.  wtMm,  Comb.  339^ 
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<<  ^Mi4>  on  iMtioB^  will  ntot  wffer  tOeMlliMi  «^  Imt 
'<  iakim  dut  tili  the  riglit  be  tridd  (o)^''  ^kkk  16  4^ 
«eiBite)  Uiat  tlie  labdlord  jhould  not  be  hetthf^^  h&t 
mi|;4[t  defend  aADna.  In  tiie  1st  i>f  QuMn  Amie,  Hot.l' 
iMiysy  '^4t  is  tdkie  0/*  r^Ar  to  the  iatidlordy  to  be  ttude 
^  defendant;  ^etiuritiirifte, the  teiutnt  in  pi^saession iM^4lt 
obrabine  with  the  lediror  of  like  plaiiftfiF^  end  Mst  lAie 
Sandiord  «f  his  mnt :  ^nd  io  ieiff  thttt  right  Wdidd 
^  he  idirlf ctly  In  detemmie  tiie  poiMt  in  qneMion(i(). 
71k  oombination  of  the  tenant  kk  posseBSton  conid  not 
be  prevented,  unless  the  landlotd  anight  defend  aSon^. 
And  the  rule  is  laid  down  in  a  ease  like  the  present, 
where  the  question  tamed  open  **  who  was  landlord/*^ 
Thus  stood  the  reasoning  and  practice,  when  the  mic- 
tion was  made  in  Goedright  t.  Hart.  It  seems  tof 
hare  been  very  little  oonBidered.  The  only  iPeastfh 
{fhrto  why  the  tenant  might  betray  his  lasfdlovd,  by 
refusing  to  appear  (''  because  the  ^biHllovd  was  -made 
^<li  defendant  unacum  the  tdMEnits  in  possestton"), 
eqnally,  at  least,  proved  the  contrary.  It  was  a  breadb 
df  th^  role  in  the  tenant,  to  prevent  his  dc^ending;^ 
No  wonder  Sir  John  Strange  adds,  "yti^re  tameu^' 
**  For  this  is  gii^ng  tenants  much  too  great  a  power ; 
^*  'timd  makes  them  labsolute  masters  of  the  estate,  and 
*<  to  choose  their  own  Is^dlorAi/''  The  court  refilling 
to  believe  the  landlord,  he  practised  with  the  tenants^ 
tb  attorn.  Then  the  plaintiff  in  «jeetment  moved ; 
fe«it  was  cfenied  relief .  So  the  court  JifsTt  suffered  the 
plaintiff  in  ejectment,  by  corrupt  practice  tWth  Ae 
tenants,  to  disposisess  the  landlord  by  a  jndgmetit,^ 
i^th<D^  toy  oppottunity  of  trial ;  and  then  «u£fei^ 
the  landlord,  by  corrupt  practice  with  the  tenants,  to 


(a)  Anon.  12  Mod.  211.  (b)  F«Jiiow*'f  o««,l  Sdk.fW7. 

7  Mod.  70. 
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^fefeat  the  judgment :  and  possession  gin^n  in  cottse- 
queht!^  thereof.  This  ^M  c^ainly  bceasrdHed  tiffe 
^^teuse  in  the  uct  of  parlianfte^it  Relative  t6  this  snbji^t. 
As  the  parliament  hks  contradicted  it,  ode  may  reii'- 
ttirc  to  say,  "  it  was  hltsty/'  ETery  reason  of  pt:it«ti6 
justice  and  pnMic  convenience,  mA  ^vety  li;nthot*ity, 
Was  the  other  way. 

A  rule  by  consent  hating  l)een  t)idered  to  be  drat^li 
tip,  Lord  MJi.NS7il&!LD  declared  he  was  clear  that  tl& 
fiftethod  of  '*  putting  l^e  person  claiming  to  be  lord  by 
**  escheat,  to  bring  his  ejectment,"  was  the  propet 
way  of  trying  the  right  upon  the  merits.  If  there  was 
really  no  heir,  the  lord  stood  in  place  of  the  deceased : 
but  if  there  was  an  heir,  the  lord's  claim  was  at  an 
'end»  The  court  would  have  obliged  him  to  come  into 
some  method  of  trying  ,the  right,  in  a  proper  issue. 
And  the  method  into  which  it  was  put  (viz^.  his  bring- 
iag  an  ejectment),  was  the  most  proper  issue  for  thsit 
fiilrpbse.  If  the  heir  had  refused,  the  court  would 
have  admitted  the  lords  to  defend ;  which  would  have 
given  them  the  benefit  of  possession.  If  the  lords  by 
escheat  had  Refused  to  consent,  the  court  would  have 
discharged  the  rule.  For  certainly,  where  the  solfe 
^question  turns  upon  "  who  ought  to  be  landlord  to  the 
tenant  in  possession,''  he  should  stand  netiter,  and  his 
fi6ssdssion  avail  tieither :  the  question  ought  to  be  tried 
between  the  claimants.  The  plaintiff  must  consent : 
*€lse,  the  other  is  admitted  to  defend.  The  other  mu$t 
MiMHent:  because,  to  insist  "that  he  is  landlord,"  begs 
the  question  to  be  tried. 

At  a  subsequent  period,  it  was  said  by  Lord  Mans- 
:fisld,  that  when  a  person  applies  to  be  made  defen- 
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daat  ia  the  room  of  the  tenant,  it  is  not  necessary  thai 
he  should  be  the  actual  landlord ;  it  is  sufficient  if  he 
have  an  interest  only  in  the  lands  (a)  :  it  should  seem 
therefore  that  a  mortgagee,  who  is  out  of  possession, 
may  be  admitted  to  defend,  on  the  tenant's  refusal ; 
notwithstanding  in  one  case  it  is  said  to  have  been 
otherwise  determined  (b).  As  it  has  some  time  been 
decided  {Moss  v.  Gallimore  (c)  ),  that  a  mortgagee, 
after  giving  notice  of  the  mortgage  to  the  tenant  in 
possession,  under  a  lease  prior  to  the  mortgage,  is 
entitled  to  the  rent  in  arrear  at  the  time  of  the  notice, 
as  well  as:  to  what  accrues  afterwards,  and  may  distrain 
for  it,  after  such  notice ;  surely,  he  may  be  admitted, 
in  an  ejectment,  to  defend  with  the  tenant;  and  in 
case  he  decKnes,  even  to  defend  without  him.  But 
the  case  of  a  devisee,  not  in  possession,  seems  KOW> 
under  the  act,  to  be  otherwise  j  as  in  Norris  v.  Dan-- 
caster  {d)  :  in  which  case  it  was  mored  to  permit  cer- 
tain devisees  to  defend  instead  of  the  tenant.  In  sup- 
port of  the  motion,  the  case  of  Fowler  v.  Shamtitle  (e) 
was  cited  and  relied  on.  The  rule  was  opposed  on  the 
ground  that  the  devisees  had  never  been  in  possession, 
and  could  not  therefore  be  considered  as  landlords, 
UNDER  11  6.  2.  [without  adverting  to  the  practice 
anterior  to  the  act.] — Lord  Kenyon.  If  the  person 
requiring  to  be  made  defendant,  under  the  act,  had 
stood  in  the  situation  of  immediate  heir  to  the  person 
last  seised,  or  had  been  in  the  relation  of  remainder- 
man, under  the  same  title  as  the  original  landlord,  I 
am  opinion  that  he  might  have  been  permitted  to  de- 


(a)  MS.  1772.  (c)  Dong.  278.  Birch  r.  Wright, 

(b)  Jones,  d.    Pride   v.    Car-  1  T.  R.  378. 
within,  Gomb.  330.     Fowler  r.  (d)  3  T.  R.  7. 
Shamtitle,  Burr.  1299.     Leake  v.  (c)  Burr.  1299. 
Jhie,  Banrnes^  194. 
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fend  as  a  landlord,  by  virtue  of  the  directions  of  th^ 
statute;  but  here,  the  very  question  in  dispute  be- 
tween the  adverse  party  and  himself  is,  whether  he  is 
entitled  to  be  landlord,  or  not;  we  therefore  are  not 
authorized  to  extend  the  provision  of  tfie  statute  to 
such  a  case  as  this.  As  to  the  case  mentioned,  it  ap-^ 
pears  to  have  been  by  consent. -^T^vle  discharged. 
BuLLER,  J.  absent. 

iThougfh  th^  rule  eventually  drawh  up  iii  Powter  v< 
ShamtUle,  was  by  consent,  and  different  from  the  mo- 
tion originally  made,  yet  that  was  done  in  deference 
to  the  recommendation  of  the  court  itself,  and  for  the 
avowed  purpose  of  trying  the  righi  tipdn  the  inerits  j 
the  court  iti  expres£l  terms  declaring,  that  if  the  heir 
had  refused,  it  would  have  admitted  the  lord  by  escheat 
to  defends  Of  his  right  to  defend,  and  that  even  as 
landlord,  though  he  had  never  been  in  possession,  the 
court  had  not,  from  the  report ,  the  least  particle  of 
doubt.  All  the  cases  which  existed  previous  to  the 
passing  of  the  act ;  those  in  particular  which  were 
supposed  to  have  given  rise  to  it,  were  investigated 
•and  explained ;  it  "  being  a  point  of  great  conse* 
"  quence  to  be  settled.'*  The  result,  after  great  deli- 
beration, seems  to  have  been,  that  by  the  practice 9 
even  anterior  to  the  act,  the  term  landlord  extended 
not  only  to  every  person  whose  title  was  connected  to 
and  consistent  with  the  possession  of  the  occupier,  and 
divested  or  disturbed  by  any  claini  adverse  to  such 
possession;  but  to  persons  claiming  to  be  landlords 
de  jure,  in  right  of  representation  to  a  landlord  de 
facto.  Any  person,  in  short,  who  was  not  a  mere 
stranger,  and  had  an  interest  to  defend,  was  permit- 
ted in  some  cases  wiihj  in  others  instead  of  the  tenant 
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in  possession.     That  the  court  had  no  doubt  upon  the 
point  immediately  brought  forward  for  its  discussion, 
is  evident  from  the  terms  in  which  Lord  Maj^sfi£LI> 
is  stated  to  convey  its  opinion :— "  We  have  thought 
very  fully  of  this  matter  (adds  his  Lordship),  and 
are  all  of  opinion,  that  it  must  be  tried  between  the 
two  claimants,  the  heir  and  the  lord.    The  occupier 
*^  has  no  interest  in  the  question!     He  ought  not  to 
'^  take  a  side,  or  prejudice  either.  The  question  should 
"  therefore  be  tried  in  a  way  to  give  neither  any  ad- 
*'  vantage  from  his  possession."     When  the  cases  pre- 
vious  to  the  statute  (all  of  which  are  noticed  in  that 
of  Fowler  v.  Shamtitle)  are  consider.ed,   it  may  be 
difficult  to  distinguish,  as  to  the  point  in  question,  be- 
tween the  interest  of  a  remainder-man  and  that  of  a 
devisee.  Though  the  interest  vary,  yet  each  has  an  inte- 
rest to  sustain ;  and  in  that  view  not  to  be  dirtingriished 
even  from  the  case  of  the  immediate  heir  hiniself.  '  As 
to  the  latter^  the  court,  in  Heblethzvaite  v.  Roe  (a) 
permitted  him,  though  he  had  never  been  in  posses- 
sion, to  come  m  and  defend.     The  father,  under  whom 
he  claimed,  died  just  before,  having  previously  ob- 
tained a  similar  rule. 

« 

In  a  subsequent  case  however  (apparently  between 

\  the  same  parties,  iVorm  v.  Dancaster  (b)  )  the  court 

permitted  the  devisee  in^  trust  to  defend  as  landlord, 

under  the  act.     In  this  case  it  was  said,  that  in  the 

former  one,  the  person  who  wished  to  defend  was  the 

cestuy  que  trust,  and  could  not  therefore  govern  in  the 

present  instance. 

But  in  no  event  will  the  court  endure  a  lessee  to 


(a)  3  T.  R.  78*,  (fi)  4  T.  R.  122, 

defend 
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defend  alone  against  his  landlord,  or  those  who  claim 
under  him^  on  a  supposed  defect  of  title.  In  Oxehdon 
y.  Lawrence  (a)  a  verdict  was  given  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  special  case, 
which  stated,  that  John  Harrison^  on  the  28th  June, 
1732,  devised  the  premises  to  his  wife  for  life,  and 
after  her  decease,  to  his  daughter  Mary  Pembroohf 
for  life,  with  remainder  to  his  grand-daughter  Ann 
Pembrooky  and  th6  heirs  of  her  body,  with  remainder 
to  his  own  right  heirs  for  ever.     Ann  Pembrook  mar* 

.  ried  David  Lance,  and  being  in  possession  of  the  pre- 
mises by  the  determination  of  the  precedent  estates 
for  life,  they  on  26th  April,  1752,  covenanted  to  levy 
a.  fine  to  the  use  of  such  person  as  they  should  jointly 
appoint ;  and  in  default  thereof  to  them  and  the  sur- 
vivor for  life,  with  remainder  to  such  person  as  the 
suryivor  should  by  deed  or  will  appoint ;  and  in  de- 
fault of  sach  appointment,  to  the  right  heirs  of  the 

J  survivor  for  ever.  In  Trinity  Term  1752  a  fine  was 
levied.  Ann  Lance  died  29th  March,  1753,  not  leav- 
ing  any  issue ;  and  on  27th  July,  1753,  David  Lance 
demised  the  premises  to  Giles  Lawrence,  father  of  the 
defendant,  for  eleven  years,  from  Michaelmas,  1753, 
at  the  rent  of  ^15.  Giles  Lawrence,  the  father,  paid 
rent  to  David  Lance,  who  died  on  17th  November, 
1772 }  after  which,  the  defendant,  Giles  Lawrence  the 
son,  paid  to  the  lessors  of  the  plaintiff  (who  were  en- 
titled under  the  will  of  David  Lance)  the  rent  due  on 
10th  October,  1772,  but  refused  to  pay  any  more ;  be- 
ing forbid  by  John  and  William  Harrison  (heirs  of 
the  first  testator,  John  Harrison)^  who  claimed  the 

.  estate;  but  had  made  no  entry,   to  avoid  the  fine. 

(a)  Black.  1259. 

p  2  N.B, 
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N.  B.  By  the  custom  of  Gavelkind,  the  husband  of 
any  woman 'dying  seised  of  any  lands  of  inheritance, 
is  entitled  for  his  life  to  a  moiety  of  such  lands,  whe- 
ther she  had  or  had  not  children. 

On  opening  the  case,  the  court  (absent  GoULl>)  ex« 
pressed  their  surprise,  how  the  question  intended  to 
be  tried,  which  was  the  right  of  Harrison^  the  heir  at 
law,  against  the  devisees  of  Lance,  came  to  be  brought 
on  thus  awkwardly,  without  making  Harrison  a  de- 
fendant :  since  the  court  would  not  endure,  that  Laoh 
rence^  the  lessee  of,  or  claiming  under,  the  devisees, 
should  defend  an  ejectment  against  his  own  landlords, 
on  their  supposed  defect  of  title.  But,  as  the  case 
seemed  to  be  clearly  with  the  lessors  of  the  plaintiff  on 
the  merits,  the  court  would  not  merely  upon  that  irre- 
gularity, give  judgment  for  the  plaintiff,  which  would 
only  produce  a  new  ejectment.  They  therefore  called 
on   the  defendant's  counsel  to  shew  why  the  fine  in 

• 

1752,  which  began  to  operate  on  one  moiety  in  1753, 
and  on  the  other  in  1772,  with  five  years  non-claim, 
and  no  entry  to  avoid  it,  was  not  a  bar  to  any  right 
which  might  be  claimed  by  the  Harrisons  ?  And  they 
not  being  prepared  to  answer  that  objection,  judgment 
was  given,  without  argument,  for  the  plaintiff. 

And  in  all  cases,  if  the  person  who  wishes  to  defend 
be  neither  tenant  nor  actual  landlord,  but  has  some 
interest  to  sustain,  he  must  move  the  court,  on  an 
affidavit  of  the  fact,  to  be  made  defendant  instead  of, 
or  with  the  casual  ejector;  but  this,  formerly,  could 
only  be  done  with  the  tenant's  consent.  For  the  rea- 
sons given  in  Fowler  v.  Shamtitlej  the  consent  of  the 
tenant  cannot  be  necessary. 
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As  to  the  time  when  the  landlord  may  be  admitted 
defendant,  the  following  case  is  material  and  remark* 
able,  of  Troughf on  \.  Roe  (a). — Judgment  had  been 
regularly  obtained  by  the  plaintiff  against  the  casual 
ejector,  by  default  j  the  landlord  of  the  premises  moved 
to  set  it  aside,  because  his  tenant  had  not  given  him 
any  notice  of  his  having  been  served  with  the  decla* 
ration  in  ejectment.  The  plaintiff  insisted  that  his 
judgment  was  perfectly  regular;  and  thatlthe  tenant*s 
omitting  to  give  his  landlord  notice  of  the  declaration 
being  delivered,  was  merely  a  matter  between  the 
landlord  and  his  tenant,  which  could  not  affect  the 
plaintiff's  regular  judgment,  which  had  been  fairly 
and  duly  obtained^  The  court  were  however  clearly 
of  opinion,  that  the  possession  ought  not  to  be  changed 
by  a  judgment  in  ejectment,  where  there  had  been  no 
trial  or  opportunity  of  trying;  though  the  obtaining 
judgment  might  be  owing  to  the  default,  or  even 
treachery,  of  the  defendant's  own  tenant.  But  if  the 
plaintiff  had  not  been  guilty  of  any  collusion  with  the 
tenant,  they  thought  it  reasonable  that  the  tenant,  who 
was  the  person  guilty  of  the  default,  should  pay  die 
costs:  for  the  rule  of  the  court  which  requires  service 
upon  the  tenant  in  possession,  is  calculated  with  a 
view  that  the  tenant  should  give  notice  to  his  landlord, 
in  order  that  the  ejectment  cause  might  be  tried  be* 
tween  the  proper  parties  interested  in  the  question. 
The  rule  was  therefore  enlarged ;  and  an  order  made 
upon  the  tenant,  to  shew  cause  why  he  should  not  pay 
the  costs  upon  its  coming  on  again.  The  tenant,  by 
his  counsel,  admitted  himself  to  be  in  fault;  and  sub- 
mitted to  the  court.     The  landlord  was  an  infant,  and 

<«)  Burr.  109«. 

thevefore 
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therefore  could  not  consent  to  the  tri^l  of  the  question 
(which  was  heirship) f  in  an  issue,  But  as  relief  was 
on  his  behalf  prayed  against  a  judgment  which  was 
strictly  regular^  no  doubt  could  be  entertained  that 
the  court  might  add  such  terms  to  the  relief  as  were 
equitable,  by  bringing  the  real  questiop  between  the 
plaintiff  and  him,  to  be  tried  upon  the  real  merits. 
The  court  accordingly  made  the  following  rule,  viz. 
^'  Upon  reading  the  last  rule,  it  is  ordered  that  the 
judgment  signed  in  this  cause,  and  also  the  writ  of 
possession  issued  and  executed  thereon,  be  set  aside, 
And  it  is  referred  to  the  master,  to  tax  the  lessor  of 
the  plaintiff  his  costs  occasioned  by  the  judgment  and 
taking  possession,  together  with  the  costs  pf  this  ap*?- 
plication :  which  costs,  when  taxed,  shall  be  paid  by 
Charles  Douglas  Bowden^  the  tenant  in  ppssession  of 
the  premises  in  question.  And  it  is  further  ordered, 
that  Henry  Reynell  Spiller^  Esq.  the  landlord  of  the 
tenant,  be  made  defendant  (as  in  the  conditional  rule) ; 
and  that  he  shall,  upon  trial  of  the  issue  to  be  joined 
between  the  parties,  not  setup  any  satisfied  term  or  any 
trust  estate,  to  defeat  the  lessor  of  the  plaintiff;  and 
also .  admit  that  Zouch  Troughton  was  seised  of  the 
premises  in  question." 

And  such  a  new  defendant  may  give  a  rule  to  reply 
and  nonpross  the  plaintiff,  but  cannot  have  costs :  a^ 
in  Ward  v.  Badtitle  (a),  it  was  moyed  to  set  aside  ^ 
rule  to  reply.-— The  landlord  h9.d  applied  to  he  made 
a  defendant,  and  had  entered  into  the  cominon  rule ; 
but  the  lessor  of  the  plaintiff  had  never  joined  in  the 
consent  rule ;  it  was  therefore  objected,  that  he  coul4 


(a)  Black.  703. 

not 


/ 
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not  be  forced  to  proceed  against  a  J)ersoji  whom  he 
never  had  accepted  as  defendant.  But  the  court  (ab- 
sent De  Grey,  Ch.  J.)held  the  rule  to  be  rcjgularj 
and  that  the  nominal  plaintiff  might  be  nonprossed 
thereby:  but,  being  nominal,  the  defendant  could 
have  no  costs. 

Where  there  are  several  defendants,  to  whom  the 
plaintiff  delivers  declarations,  who  are  severally 
concerned  in  interest,  and  the.  plaintiff  moves  to  join 
them  all  in  one  declaration,  yet  the  court  will  not  do 
it ;  but  the  plaintiff  must  deliver  several  declarations 
to  each  of  them :  because  each  defendant  mui^t  have  a 
remedy  for  his  costs,  which  he  could  not  have  if  they 
were  joined  in  one  declaration,  and  the  plaintiff  pre-  , 
vailed  only  against  one  of  them.  And  by  this  means 
the  plaintiff  might  have  a  tenant  of  his  own,  defendant 
with  others,  in  order  to  save  the  costs  (a). 

But  where  several  ejectments  are  brought  for  the 
same  premises^  upon  the  same  demise,  the  court  oh 
motion,  or  a  judge  at  his  chambers,  will  order  them 
to  be  consolidated  (A). 

Having  seen  what  persons  may  defend,  the  next 
thing  to  be  considered  is,  in  what  cases  the  defendant 
may  claim  security  for  his  costs. 

The  practice  of  making  a  rule  to  stay  proceedings 
in  ejectment,  on  the  denoiise  of  an  infaiit,  until  a  re- 
sponsible plaintiff  be  named,  or  security  be  given  for 
the  payment  of  costs,  originated  in  the  king's  bench, 

' — ^ — r 

(a)  MeMicot  v..  Brewster ^  2  Keb.         (6)  Goodright  v.  Moore,  Barnes^ 
624.  176. 

and 
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and  was  afterwards  adopted  by  the  court  of  common 
pleas.  By  this  practice,  which  is  founded  in  justice, 
if  an  infant  deliver  a  declaration  to  the  defendant, 
some  friend  or  guardian  must  be  set  up  as  plaintiff,  to 
be  responsible  to  the  defendant  for  his  costs.  But  if 
such  person  die  insolvent,  so  that  the  defendant  can- 
not derive  any  benefit  from  the  rule,  the  infant  himself 
must  answer  for  the  costs.  The  rule  was  entered  into 
for  his  benefit :  even  an  i^nfant  must  not  disturb  the 
|iosse8sion  of  others,  by  unlawful  entries,  without  being 
liable  to  costs  (a).  Previous  However  to  any  mption 
in  court,  enquiry  should  be  made,  whether  there  be  a 
real  and  substantial  plaintiff,  or  not ;  for  on  eqquiry, 
the  guardian  may  undertake  to  pay  the  cpsts;  and  in 
cas^  be  should,  the  court  would  probably  decline  to 
interpose  (b).  The  law,  while  it  protects  the  imbf « 
cility  of  infants,  enables  them  not  only  to  do  binding 
ftcts  for  their  own  benefit ;  and,  without  prejudice  to 
themselves,  for  the  benefit  of  others ;  but,  at  the  s^me 
time,  extends  its  protection  also  to  the  latter,  against 
the  unlawful  or  unjust  pursuits  of  the  former  (c). 

It  has  likewise  been  holden,  that  upon  the  death  of 
|;he  plaintiff's  lessor,  the  proceedings  may  be  stayed 
till  the  plaintiff  shall  have  given  the  defendant  security 
for  his  costs  (^).  So  where  an  ejectment  was  brought 
on  the  demise  of  a  person  residing  at  Antigua  (e)  ; 
and  in  another  case  where  th^  lessor  of  the  plaintiff 
resided  in  Ireland^  the  plaintiff  was  compelled  to  give 

(a)  Goadtitle     v.     Thrusiout,  (c)  ZoncA,  d.  Abbot  v.  Panotu, 

Barnes,  188.  Noke  v.  Wyndham,  Burr.  18Q1.     Doe,  d.  Troughtot^ 

Sua.  694.   Throgmortott,  d.  Mil-  v.  Roe,  Burr.  1097. 

ler  V.  Smith,  Stra.  932.     Birch-  (rf)  Thrmtout,    d.    Turner  v. 

fnan  v.  Noright, Caa.  Tem.  Hard.  Grey^  Stra.  1060. 

66.     Anon.  iWih.VSO.  {e)  Cusach  v.  Jones,  Hil.  33 

(6)  Anon,  Cowp.  128.  O.  3.  B.  R. 

the 
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the  defendant  a  similar  security.    In  the  latter  case 
he  was  compelled  to  do  it,  although  it  was  an  eject- 
ment brought  under  the  direction  of  the  court  of  chan- 
cery, where  the  bill  was  retained  till  after  trial  of  the 
ejectment,  and  security  had  already  been  there  given: 
but  that  security  was  only  for  £  40.     But  (excepting 
such  instances  and  that  of  a  former  ejectment)  the 
court  will  not  compel  the  lessor  of  the  plaintiff  to 
give  security  for  the  costs  (a).     This  was  ruled  in 
Selby  V.  Alston  (b).    The  lessor .  of  the  plaintiff  had 
brought  an  ejectment  in  the  court  of  exchequer  in  the 
year  1784,  to  recover  possession  of  the  same  premises, 
for  which  the  present  action  was  brought ;  but  aban- 
doned the  suit  when  it  came  on  to  be  tried.    A  rule 
was  obtained  for  the  lessor  of  the  plaintiff  to  shew 
eanse  why  the  proceedings  in  the  last  action  should 
not  be  stayed  titt  he  gave  security  for  the  costs,  in  case 
he  should  be  nonsuited,  or  a  verdict  be  given  agfainst 
him.     The  rule  was  obtained  on  an  affidavit,  which 
stated  that  in  the  former  ejectment,  the  court  of  ex- 
chequer had  obliged  the  lessor  of  the  plaintiff  to  give 
sectuity  for  the  costs  of  that  action.     In  shewing  cause 
it  was  insisted,  that  no  instance  of  a  similar  rule  ex- 
isted ;  and  it  was  stated,  that  the  reason  why  the  court 
of  exchequer  had  compelled  the  lessor  of  the  plaintiff 
to  give  security,  was,  because  it  was  alleged  that  he 
could  not  be  found.— -Biri<i<i:R,  J.  This  application  is 
not  warranted  by  any  authority.    The  case  in  the  court 
of  exchequer  does  not  apply  here.     There  are  only 
three  instances  in  which  the  court  will  interfere  on 
behalf  of  a  defendant,  to  oblige  the  plaintiff  to  give 
•security  for  costs.     The  first  is,  when 'an  infant  sues; 

(a)  Deiw,  d.  Lucas  v.  Fulfard,         (6)  1  T.  R.  401. 
purr.  1177.  ^ 

then 
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then  the  court  will  oblige  the  prochein  amy,  or  guar- 
dian,  or  attorney,  to  give  security  for  the  costs :  se- 
condly,  where  the  plaintiff  resides  abroad^  in  which 
case  the  court  will  stay  the  proceedings  till  security 
be  given  for  the  costs :  and  thirdly,  where  there  ha$ 
been  a  former  ejectment ;  but  there  the  rule  is  to  stay 
the  proceedings  in  the  second  ejectment,  till  the  cost» 
of  the  former  are  paid,  and  not  till  security  be  given 
for  the  costs  of  the  second.  So  that  even  the  form  of 
the  present  application  is  wrong.  But  it  is  not  stated., 
that  the  costs  of  the  former  ejectment  haye  not  been 
paid.     Rule  discharged. 

If  the  lessor  of  the  plaintiff  be  unknown  to  the  de^ 
fendant,  he  may  demand  an  account  of  his  residence 
from  the  attorney  employed,  which  if  he  refuse  tp 
give,  or  give  one.  that  is  false,  the  court  will  stay  pro- 
ceedings till  security  for  the  costs  is  given  (a). 

4 

The  next  thing  to  be  considered  is  the  common 
RULi:,  or  the  rule  tq  confess  lease,  entry,  and  ouster. 
Here  it  i^hould  be  remembered,  that  judgment  against 
the  casual  ejector  is  always  granted,  unless  the  tenant, 
in  due  time  (that  is,  within  .the  time  allpwed  for  his 
appearance),  enters  into  the  common  rule,  to  confess 
lease,  &c.  But  if  the  tenant,  or  his  landlord,  wish^ 
to  defend  the  action,  he  must,  within  that  time,  cOiv- 
stitute  an  attorney,  who  will  make  out  the  common 
rule,  and  leave  it,  with  the  general  issue,  at  a  judge's 
chamber  in  the  king's  bench,  or  at  the  prothonotary's 
office  in  the  common  pleas.  This  rule,  is  in  substance, 
nearly  the  same,  in  both  courts ;  and  the  purport  qC 

^1  — — —■  .1.1  '         ■     ■ —nil    I   ■■  «        I  I 

(a)  Tid.  Pr.  4767. 
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it  is,  that  the  tenant,  or  other  defendant,  shall  imme- 
diately appear,  receive  a  declaration,  plead  not  gnilty, 
in  a  plea  of  trespass  and  ejectment  for  the  tenements 
in  question ;  and  that,  upon  trial  of  the  issue,  ^he  shall 
confess  lease,  entry,  and  ouster,  and  insist  upon  the 
TiTiiS  ONLY :  the  effect  of  the  rule  being,  to  bring' 
the  matter  to  the  mere  question  of  the  plaintiff  *s  pos^ 
sessory  title.-— 5cc  §  viii. 

It  was  formerly  holden,  that  the  confession  of  lease, 
entry,  and  ouster,  was  not  a  confession  of  any  entry 
sufficient  to  make  out  the  plaintiff  ^s  title,  where  an 
entry  was  necessary  thereunto ;  as  where  an  entry  was 
necessary  to  avoid  a  fine,  or  to  take  advantage  of  a 
condition  broken  {a).  And  in  the  case  of  an  eject* 
ment  brought  by  one  tenant  in  common  against  his 
fellow,  the  plaintiff  was,  notwithstanding  the  rule, 
put  to  the  proof  of  an  actual  ouster  (b).  For  though 
one  tenant  in  common  may  disseise  another,  yet  it 
must  be  done  by  an  actual  disseisin,  not  by  the  mere 
perception  of  profits  (c).  Lord  Holt  however  is  re- 
ported to  have  said  (but  which  I  cannot  credit),  ''if 
''  one  of  them  only  takes  the  profits,  it  is  an  ousting 
*'  of  the  other/'  The  law,  from  the  earliest  times, 
has  uniformly  been  otherwise.  Sir  Edward  Cokb 
says,  ''  albeit  one  tenant  in  conmion  takes  the  whole 
profits,  the  other  hath  no  remedy  by  law  against 
him ;  for  the  taking  of  the  whole  profits  is  no  eject- 


(a)  Smartk  t.  WUliami,  Salk.         (c)  Fairdaim,  d.  Empum   v« 

246.  IMtle  T.  HeaUm,  Ld.  Raynu  Shaddetim,  Burr.  2607.     Good- 

751.  tUle  v.  Tombs,  3  WUs.  120.  Earl 

(6)  Smith  Y.  Wheeler,  7  Mod.  of  Sussex  v.  Temple,  Ld.  Raym. 

39.  Gates,  d.  Wisfallv.  Brtfdou,  312.     Doe,  d.  Heliings  v.  Bird» 

Burr.  1897.    Doe,  d.  White  t.  11  fsist,  49. 


Cuft,  1  Camp.  173. 
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^<  ment :  but  if  he  drive  out  of  the  land  any  of  the 
''  cattle  of  the  other  tenant  in  common,  or  not  suffer 
^*  him  to  enter  or  occupy  the  land,  this  is  an  eject* 
ment  or  expulsion,  whereupon  he  may  have  an 
ejections  Jirmi^  for  the  one  moiety,  and  recover 
♦>  damages  for  the  eiitry.''  As  to  the  profits,  the 
legislature  has  since  interposed  its  authority,  and 
enacted,  that  '^  actions  of  account  may  be  maintained 
'^  by  one  tenant  in  conmion  against  the  other,  as  bailiff, 
^'  for  receiving  more  than  comes  to  his  just  share  or 
"  proportion  (a),"  Hence  it  has  been  determined 
{^Harrison  v.  Barnby  {b)  ),  that  a  terre-tenant  hold- 
ing under  two  tenants  in  common,  cannot  pay  the 
:whole  rent  to  one,  after  notice  from  the  other  not  to 
pay  it;  and  that  if  he  do,  the  other  tenant  in  common 
nay  distrain  for  his  share. 

But  if  there  have  been  many  years  of  sole  uninter-^^ 
rupted  possession  by  one  tenant  in  common,  without 
Ikccounting  to,  demand  made,  or  claim  set  up  by,  his 
companion,  a  jury  may  presume  (^nd  it  may  legally 
be  left  to  them  so,  to  do)  an  actual  ouster  of  the  co- 
tenant.  In  Fisher  and  others  v,  Prosser  (c),  on  a 
motion  for  a  new  trial,  Lord  MAnspield  reported  as 
follows : — ^This  was  an  ejectment  brought  by  the  plain- 

• 

tiff  for  an  undivided  moiety  of  lands,  in  Enfield,  in 
tbe,co9nty  of  Middlesex.  The  lessors  of  the  plaintiff 
claimed  title  under  Mary  Taylor,  who  was  tenant  in  tail 
in  common,  of  the  l^nds,  with  her  sister,  under  the  will 
of  one  Perkins.  The  sister  was  married  to  Stevens  ; 
after  which,  in  the  year  1705,  there  was  a  deed  of 
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(a)  Co.  Liu.  199  b.     GoodHtk         (&)5T.R.  240^ 
y.  Tombs,  3  Wils.  119.     4  Ann.         (c)  Cowp,  «1X 
c,  10.  s.  27. 
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partition  between  Mary  Taylor  and  StccenSj  for  the 
life  of  Stevens;  by  which  deed  all  the  lands  in  En-^ 
Jield  were  allotted  to  him,  and  under  which  he  en- 
joyed them  till  the  year  1784,  when  he  died.  Mary 
Taylor  died  some  years  before.  From  the  year  1734 
one  tenant  in  common,  namely,  the  wife  of  St  evens  ^ 
had  been  in  the  sole  possession  of  these  lands,  without 
any  claim  or  demand  by  any  person  claiming  under 
Mary  Taylor^  tlv9  other  tenant  in  common.  No  ac* 
tnal  ouster  was  proved :  but  upon  the  circumstances, 
I  left  it  to  the  jury  to  say,  whether  there  was  not  suf- 
ficient evidence  before  them  to  presume  an  .actual 
ouster ;  and  supposing  there  was  an  actual  ouster,  -  in 
that  case  the  lessors  of  the  plaintiff  were  barred  by 
the  statute  of  Limitations.  The  jury  found  that  thece 
was  sufficient  evidence  to  presume  an  actual  ouster* 
It  is  true,  I  told  the  jury,  they  were  warranted  by 
the  length  of  time,  ta  presume  an  adverse  possession 
and  ouster  by  one  of  the  tenants  in  common,  of  his 
companion;  and  I  continue  still  of  the  same  opinion. 
Some  ambiguity  seems  to  have  arisen  from  the  tarm 
^'  actual  ouster ;"  as  if  it  meant  some  act  accompanied 
by  real  force.  But  that  is  not  so :  a  man  may  come 
in  by  a  rightful  possession,  and  yet  hold  over  adversely 
without  title.  If  he  does,  such  holding  over,  under 
circumstances,  will  be  equivalent  to  an  actual  ouster. 
For  instance,  length  of  possession  during  a  particular 
estate,  as  a  term  of  one  thousand  years,  or  under  a 
lease  for  lives,  as  long  as  the  lives  are  in  being,  gives 
no  title :  but  if  tenant  pur  auter  vie  hold  over  for 
twenty  years  after  the  death  of  cestui  que  vie^  such 
holding  over  will,  in  ejectment,  be  a  complete  bar  to 
the  remainder-man  or  reversioner ;  because  it  wa^  ad-^ 
verse  to  his  title.  So  in  the  case  of  tenants  in  com- 
mon. 
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mon.    The  possession  of  one  tenant  in  common,  to 
nomine f  as  tenant  in  common ,  can  never  bar  his  com- 
panion ;  because  such  possession  is  not  adverse  to  the 
right  of  his  companion,  but  in  support  of  their  com- 
mon title ;  and  by  paying  him  his  share,  he  acknow- 
ledges him  co-tenant.    Nor  indeed  is  a  refusal  to  pay, 
of,  itself y  sufficient,  without  denying  his  title.     But  if, 
upon  demand  by  the  co-tenant  of  his  moiety,  the  other 
denies  to  pay,  and  denies  his  title,  saying  he  claims 
the  whole,  will  not  pay,  and  continues  in  possession ; 
such  possession  is  adverse  and  ouster  enough.    The 
question  then  is,  whether  the  possession  in  this  case, 
after  the  death  of  Stevens  in  the  year  1734,  that  is, 
after  the  particular  estate  ended,  was  a  possession  as 
tenant  in  common,  eo  nomine^  or  adverse  ?  It  is  a  pos- 
session of  near  forty  years,  which  is  more  than  quad- 
ruple the  time  given  by  the  statute  for  tenants  in 
common  to  bring  their  action  of  account,    if  they 
think  proper,  namely,  six  years :  but  in  this  case,  no 
evidence  appears  of  any  account  demanded  of  any 
payment  of  rent  and  profits;  of  any  claim  by  the 
lessors  of  the  plaintiff,  or  of  any  acknowledgpqient  of 
the  title  in  them,  or  in  those  under  whom  they  would 
now  set  up  a  right.     Therefore  I  am  clearly  of  opi- 
nion, as  I  was  at  the  trial,  that  an  undisturbed  and 
quiet  possession  for  such  a  length  of  time,  is  sufficient 
ground  for  the  jury  to  presume  an  actual  ouster,  and 
that  they  did  right  in  so  doing. 

Aston,  J.  There  have  been  frequent  disputes  as  to 
how  far  the  possession  of  one  tenant  in  common,  shall 
be  said  to  be  the  possession  of  the  other ;  and  what 
acts  of  the  one,  shall  amount  to  an  actual  ouster  of 
his  companion.     As  to  the  first,  I  think  it  is  only 

where 
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wbere  the  one  holds  possession  as  such,  and  receives 
the  rents  and  profits  on  account  of  both.  With  re- 
spect to  the  second/  if  no  actual  ouster  be  proved,  yet 
it  may  be  inferred  from  circumstances,  ^hich  circum- 
Stances  are  matter  of  evidence  to  be  left  to  a  jury. 
T^ow  in  this  case,  there  has  been  a  sole  and  quiet  pos- 
session for  forty  years,  by  one  tenant  in  common  only , 
without  any  demand  or  claim  of  account  by  the  other^ 
and  without  any  payment  to  him  during  that  time. 
What  is  adverse  possession  or  ouster,  if  the  uninter- 
rupted receipt  of  the  rents  and  profits  without  account 
for  near  forty  years,  be  not  ? 

WiLLES,  J.  This  case  must  be  determined  upon  itfii 
own  circumstances.  The  possession  is  a  possession  of 
sixteen  yeat^s  above  the  twenty  prescribed  by  the  sta- 
tute of  Limitations,  without  any  claim,  demand,  or 
interruption ;  therefore,  after  peaceable  possession  for 
such  a  length  of  time,  I  think  it  would  be  dangerous 
now  to  admit  a  claim  to  defeat  it.  However  strict 
the  notion  of  actual  ouster  may  formerly  have  been, 
"I  think  adverse  possession  is  now  evidence  of  actual 
ouster :  and  therefore  entirely  agree,  that  under  the 
circumstances  which  appeared  at  the  trial,  it  was  pro-' 
perly  left  to  the  jury  to  presume  an  actual  ouster  in 
this  case. 

AsHHURST,  J.  I  am  entirely  of  the  same  opinion. 
Here  is  a  possession  of  near  forty  years,  without  any 
claim  by  the  lessors  of  the  plaintiff*  to  a  share  of  the 
rents  and  profits,  without  any  acknowledgment  of  his 
right  by  the  other  tenant  in  con^mon.  After  so  long 
an  acquiescence,  I  think  the  jury  were  well  warranted 
to  presume  any  thing  in  support  of  the  defendant's 

title ; 
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title ;  and  they  might  presume,  either  an  actual  ouster 
or  a  couveyance*  With  respect  to  the  case  of  Empsom 
Y.  Shack  let  on  (a)^  the  present  question  was  not  pro-^ 
perly  before  the  court  in  that  case ;  the  single  question 
there  being,  whether  the  plalnliiT  was  barred  by  the 
statute  of  limitations^  The  possession  was  a  posses- 
sion of  twenty-six  years ;  but  in  that  case,  it  was  not 
left  to  the  jury  to  presume  either  an  adverse  possession 
or  an  actual  ouster.'  That  fact  therefore ' was  not 
found,  and  it  is  not  the  province  of  the  court,  but  of 
the  jury,  to  presume  facts.  Here  it  was  left  to  the 
jury,  and  the  jury  have  presumed  an  actual  ouster^ 
and  I  think,  after  a  quiet  uninterrupted  possession  of 
forty  years,  they  were  well  warranted  in  so  doing.—' 
Rule  discharged. 

Now,  though  there  must  be  an  ACTUAL  entry  tor 
AVOIB  A  FiN£,  levied  with  proclamations,  and  the 
action  upon  that  entry  must  be  eonunenced  within  a 
yepx  afterwards,  and  the  demise  laid  subsequent  to 
that  entry,  yet  in  all  other  cases,  it  has  been  said, 
the  confession  of  lease,  entry,  and  ouster,  is  suffi* 

In  Berrington  v.  Parkhursi  (c),  on  a  trial  at  bar 
in  ejectment,  a  special  verdict  was  found.  The  de- 
fendants, as  disseisors,  levied  a  fine  in  1730.  To  avoid 
this,  the  lessor  of  the  plaintiff  made  an  actual  entry 
on  6th  January,  1731,  and  in  Hilary  Term  after 
brought  his  ejectment,  and  laid  the  demise  three  months 


(a)  Qurr.  2004.  751.  Zanghome  v.  Merry,  1  Sid. 

(6)  Oates,  d.   Wigfall  y.  Bry-  223.     SmUk  v.  Clsffimi,  1  T.  IL 

don.  Ban*.  1807. 4  &  5  Ann.  c.  la  741. 

g.  16.  Littk  y.  Heatam,  Ld.  Raym.  (c)  Stra.  1009. 1128. 

before 
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htfore  tKe  actual  entry.  It  was  insisted  lot  the  de«^ 
fendants,  1.  that  an  actual  entry  was  necessary  to  avoid 
the  fine :  2.  that  the  demise  could  not  be  laid  before 
the  lessor  had  regained  possession  by  actual  entry. 
To  the  first  of  these,  it  was  argued  for  the  plaintiff^ 
that  4  H.  7*  c.  24.  was  in  the  disjimctivey  ^*  so  as  the 
^'  claim  is  pursued  by  action  or  lawful  entry  ;**  that 
therefore  the  ejectment  was  sufficient,  if  the  actual 
entry  was  out  of  the  Case.  As  to  the  second,  it  was 
argued,  that  upon  the  entry^  the  lessor's  estate  revert-^ 
ed,  and  he  might  maintain  trespass  for  an  act  done 
during  the  disseisin :  and  unless  he  was  allowed  to  lay 
his  demise  back,  he  could  never  recover  the  mesne 
profits.  To  which  it  was  replied,  that  ejectments 
were  not  in  use  at  the  time  of  making  the  statute,  and 
real  actions  only  were  intended;  and  if  ejectments' 
would  do^  all  the  questions  which  had  been  made 
about  actual  entries  must  have  fallen  to  the  groundt 
by  the  answer,  that  an  ejectment  was  a  suit  which 
cailie  within  the  alternative,  those  qu^rtions  having  all 
risen  in  ejectments !  and  that  80th  January^  1703,  at 
a  meeting  of  all  the  judges  (e:icept  Pric£),  it  was 
resolved,  thflit  in  the  case  pf  a  fine,  there  must  be  an 
actual  entry  within  five  years,  and  that  the  confession 
of  an  entry  to  deliver  a  lease  in  ejectment,  should  not 
operate  to  avoid  a  fine.  And  the  act  for  amendment 
of  the  law,  which  says  the  claim  or  entry  shall  be  of 
no  effect  to  avoid  a  fine^  unless  an  action  is  commenced 
within  a  year  after,  shews  it  must  be  an  actual  entry 
to  be  prosecuted  with  an  action,  and  that  the  action 
is  not  the  entry  required.  As  to  the  second  point,  it 
was  observed,  diat  the  constant  doctrine  has  always 
been,  diat  one  put  of  possession  cannot  make  a  lease ; 
therefore  in  verdicts  it  is  always  found,  that  the  lessor 
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eaitrftA,  flnd  wis  seised  proMt  tempos tutaL  Hire  v/^ 
d  thiie  lichen  Mftainly  tlve  lease  wm  Toid,  vi^*  from  the 
makiiig  to  the  entry ;  and  tlie  question  in  ejectiticsii 
always  is^  whMhet  the  lessot  eonld  then  meke  the 
lease ;  and  he  h  nonsuited  if  he  lays  the  demise  befort 
his  title  accrued ;  that  supposing  this  may  atfect  him 
as  to  the  mesne  pliofitSy  it  is  his  own  laches,  and  the 
owner  is  supposed  to  live  Opon  them  all  the  while* 
And  upon  this  point  the  king's  bench  gave  judgment 
i^t  tihe  defendants.  On  errt>r  in  parliament^  the  jndgM 
were  all  ordered  to  attend.  Two  questions  wera  pwit 
to  them:  1.  Whether  an  actual  entry  was  necessary  to 
avoid  the  fine  ?  To  which  they  all  answered,  that  it 
^as.  2.  Whether  the  deil^ise,  being  laid  before  tlie 
tiwe  of  the  first  entry^  the  ejectmetift  eodld  be  main- 
'tained  ?  To  which  they  answered^  it  could  not.  So 
WiAiout  patting  any  question  upon  the  mekitl^  tbt 
-udgment  was  affin»ed,  with  costs* 

Former^T  Chief  Justice  Hai&c  aUowMl  the  tftoufci^ 
stoR  of  entry  to  l)e  eridence  of  an  actual  enlryy  tiil 
the  contrary  appeared.  That  howerer  was  in  1^'Ms^ 
of  an  entry  under  lease,  by  whioh  the  f^laintiff  ^elaimtfi 
title,  and  not  in  the  case  of  an  ejectment  deli^oted 
within  the  time  prescribed  bjr  the  statute/  iU#dtfi> 
termination  of  Hai>13,  Baron  OiiLBfilit  strenuodily 
opposes.  He  says,  **  this  practice  iik  ncfW  totally  dis^ 
^  sSIowed,  and  an  actual  entry  must  be  proved,  wheiPe 
*■  it  is  ile<^ssary  to  complete  the  p)aintifif*s  title/* 
Becaiise  the  defendant  is  comprihible  by  tift  ^omt  to^ 
confeas  lease,  entry,  and  onster ;  and'Aei^ore  to  Mslle 
'  that  a  proof  of  an  actual  4Ntitry,  wiiick  was  extottod 
ffirom  the  defendant,  and  upon,  that  presumptioR  te  4llfti 
"Usa  ddfendanl^  to'  pToi^e  iAtt  ioirtrary^  wefv  to  coinf%l 

-  *-'  bin* 
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Irfm  to  tka  pf  oof  of  a  negative,  M^ileli  in  all  cases  ilsr 
dUKeult,  and  in  some  impossible.  Besides,  the  worAi 
of  tlie  rule  are,  that  the  defendant  shall  confess  lease^ 
fce.  and  insist  <^  super  titulum  taniitm^^  the  intention 
of  Che  eo«rt  behsg  that  the  tenant  in  possession  should 
insist  t^on  every  thing  which  was  necessary  to  the  do** 
fence  of  his  own  title  (and  sneh  is  the  denial  of  the 
plaintiff's  entry  in  establishing  his) ;  therefore,  it  was 
a  point  which  by  the  rale  he  might  insist  on,  notwith^ 
standing  the  confession.  He  then  proceeds  in  the 
argmnent,  witii  the  following  case. 

If  A.  let  to  jB«  and  B.  to  C.  to  try  the  tifle,  the  eon« 
fession  of  lease,  &e.  extends  only  to  the  lease  made  to 
C  and  not  to that  made  to  JB« ;  because  the  confession, 
by  the  rale,  extends  only  to  the  lease  made  to  try  the 
tMe,  and  not  to  the  lease  whidi  is  part  of  the  title 
of  Ibe  lessor  of  the  jilaintifl  And  Hai^b  admitted 
iStAsj  when  he  raled  the  entry  to  be  confessed  by  the 
fermal  confession  of  lease.  See.  For  though  he  thought 
4hftt  where  an  entry  was  confessed,  and  a  lease,  as 
though  it  had  been  made  upon  the  land,  diat  thereby 
a  claim  was  confessed  to  tiie  fe^-simple  of  the  land 
itself  (for  a  confession  of  entry  to  let,  he  understoa4 
io  be  confession  of  a  claim  of  ^e  fee-simple ;  because 
otherwise,  there  could  be  no  power  to  demise,  whidk 
is  confessed  by  the  rule)  :  yet  notwithstanding  in  this 
case,  the  lease  to  try  the  tide  being  a  distinct  lease 
from  that  by  which  the  lessor  of  the  pls^ntiff  claimed, 
lie  held  that  it  must  be  proved.  Lord  Chief  Justice 
Hals  (continues  Oilbsiit),  vfh&n  he  held  that  the 
entry  was  sufficiently  confessed  by  the  rule,  said,  that 
otherwise  an  entry  would  be  necessary  to  be  proved 
on  every  ijiifg^iipin*    And  4lideed>  beinre  the  new  rule» 

ad  w 
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an  entry  was  necessary,  in  order  to  give  thc^  plaintitf 
power  to  make  a  lease.  Afterwards  it  was  otherwise'^ 
because  an  entry  does  not  make  part  of  the  plaintiff's 
title^  where  the  lessor  of  the  plaintiff  is  disseised,  for 
he  had  a  complete  title  before  the  disseisin,  which  waft 
an  injary  done  to  him«  for  which  he  might  have  reco-^ 
ve^ed  damages  in  an  assize  from  the  first  act  of  dis- 
seisin. And  the  design  of  the  new  rule  in  ejectment 
was,  without  the  formal  preparation  of  an  entry  and 
lease,  to  bring  the  cause  to  as  sudden  a  trial,  and  ii| 
as  short  a  method,  aft  had  been  formerly  used  in  ai| 
assize.  The  law  is,  however,  otherwise  ;  and,  respect- 
able asr  the  authority  of  Baron  Gilbert  is,  it  most, 
lievertheless,  give  way  to  the  decisions  which  have 
taken  place  upon  the  subject*  In  the  case  of  Harris 
V.  Prichard(a)f  it  was  determined  that  an  actual  entry 
is  not  necessary  to  avoid  a  fine  at  common  iaw,  it  be« 
ing  without  proclamations.  And  in  the  Index  to  Ser->  ^ 
jeant  fFilson*s  first  volume  of  Reports  (tit.  Entry)^ 
it  is  stated  that  the  lessor  of  the  plaintiff  made  an 
actual  entry  in  the  month  of  S^tember,.  1744,  and  in 
the  declaration  in  ejectment,  laid  his  demise  in  Octo«* 
ber  following :  that  the 'defendant  levied  a  fine  in  1745; 
upon  which  the  court  determined  that  he  was  not 
bound  to  make  another  entry.  I  cannot,  however^ 
find  the  case  to  which  the  Index  refers.  And  in  t^e 
case  of  TVigfall  v.  Brydon  (b)  (which  was  the  case  of 
tenants  in  common),  no  actual  ouster  was  proved  pre- 
vious to  bringing  the  ejectment.  After  verdict  for  the 
plaintiff,  it  was  insisted,  on  a  case  reserved^  that  the 
rule  to  confess  lease,  entry,  and  ouster,  did  not  supply 
the  want  of  evidence  €>f  the  actual  ouster  of  the  te- 
nant  in  common. 

'  ■  ■  ■  !■■■■■  ,  I  ■■  t  ■       ■■  il  ■  ■■ 

(a)  2  Wils.  45.     Plowd,  205.  (6)  BniT.TB95. 
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The  court  having  taken  a  few  days  to  look  into  the 
cases,  Lord  MANSFiEiiD  delivered  their  opinion. 

After  stating  the  case  particularly,  and  the  question, 
^  whether  an  actual  entry  was  necessary  to  have  been 
**  proved,  or  whether  the  confession  of  lease,  entry, 
'*  and  ouster,  was  sufficient,  without  actual  proof  of 
"  it,'*  he  observed,  that  as  there  was  no  proof  of  ac- 
tual ouster,  no  actual  ouster  could  be  supposed ;  but 
that  slight  proof  would  be  sufficient  to  be  left  to  the 
jury.     '^  However,  though  no  actual  mister  can  be 
''  supposed,  yet  we  are  all  of  opinion  that  the  con- 
^'  fession  of  leai^e,  entry,  and  ouster,  is  sufficient  to 
'<  bar  a  nonsuit,  for  want  of  proof  of  actual  ouster. 
We  are  glad  to  have  it  settled,  because  there  have 
been  different  opinions.    The  meaning  of  confess- 
ing lease,  entry,  and  ouster,  is,  to  bring  the  matter 
'^  to  the  mere  question  of  the  plaintiff's  possessory 
^*  title.     To  avoid  a  fine,  there  must  be  an  actual 
'*  entry ;  and  the  demise  can  not  be  carried  back  be- 
yond the  actual  entry.     In  all  other  cases,  the  con- 
fession of  lease,  entry,  and  ouster,  is  sufficient*     It 
is  sufficient  for  an  ejectment  brought  upon  a  condi- 
**  tion  broken.     As  to  this  particular  case,  of  a  tenant 
**  in  common,  there  are  cases  to  justify  our  opinion.^' 
He  repeated  the  case  oi  Johnson  v.  Allen  (a).     "  And 
"  indeed  it  is  scarce  possible,"  he  said,  "  that  a  te- 
"  nant  in   common  should  bring  an  ejectment,  but 
"  where  there  had  been  an  actual  ouster."i — Per  Hoi^t. 
He  shall  not  be  compelled  when  he  does  not  dispute 
the  title :  but  where  he  does  dispute  it,  he  shall  be 
**  compelled  to  confess  lease,  entry,  and  ouster.  There- 
^*  fore  we  are  all  clear,  that  the  confession  of  lease, 
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(«)  12  Mqd.  6^7. 

"  entry- 
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^<  entry,  Mid  cNtater,  it  suffioient  in  the  i^bm  of  a  t**]ant 
^<  in  eommon,  ^itbont  pr6of  of  Mfai(i  «U«ter/' 

8oi  in  ff^rtf  v«  Cil/or(o)i  it  biOUlie  n  <]ll^iition, 
whether  an  acinmi  entry  was  neMBi^  to  ttdL4  ndValt- 
te^e^  l>y  ejfectmeDti  of  the  liiuai  dlnl«6  ih  A  leftM^  t<> 
i«-enter  for  non-^payment  of  rent.  Lord  MAITBi^lllLD. 
^'^^  I  have  alwap  takitti  tho  dIsttiMftiOli  to  he,  thM 
^  where  entry  ik  hfeoasary  to  OompleM  th^  tltU  (as 
^<  when  power  td  re^^eliter  h  retefved,  in  cftM  Of  MM- 
^<  payment  of  rolt),  there  th6  oonf(d^iMl  Of  ItMt^ 
<'  entry,  ted  o«iter>  is  eufficient;  butH^hMO  it  bl  re- 
^'  quisite  to  rcbnt  Urn  defendant's  title>  tie/IMf  tatty 
*^  must  be  made.  This  is  the  eaase  wlM^  It  inO  in  to 
^'  foe  avoided^  In  the  «tae  bfl>^f»tr  Vv  Fdf^is3iae(^b\ 
**  Wliich  was  much  arg^d,  both  in  the  kkl^'0  beheh 
^<  tmd  in  the  house  of  lonb,  the  eoimsel  toidd  ntft 
'^  state  another  inilanoA  Where  netnnl  etitiy  IMift  be 
^*  Inada  The  chuise  in  the  statute  of  0^0.  2*  i!»  tefy 
"^  confoised^  but  I  think  ft  »Minl  only  to  ]^f0¥ide  n 
^  remedy  in  cases  of  moant  pOSSeMsimi)  (iltho^g^h  Othet 
^  matters  ame  thrown  in.  My  opinion  ts^  that  actusil 
^  entry  was  not  neeesdary  ki  tikie  dMe^  ^bely  thut 
<<  conld  never  be  the  intention  hf  the  parties,  wikel'e 
'<  the  right  of  re-entlry  ia  expressly  ^eil$rv^>  if  f'eht 
<'  ishould  be  in  arrears  We  hate  loclLed  very  paMi* 
eularly  into  the  cases  fbr  two  hundred  yeam  back, 
and  find  great  contmt-iety  on  the  qn^tion)  Whethi^r 
an  actual  entry  be  lietDessary  to  maintain  an  effects 
^  ment  on  a  claiiso  of  re««ntry  fof  non-pnyment  bf 
*^  rent :  bat  in  the  eloit  distant  pel^iod^  tli^  b^^  Api- 
^  nioQ  has  been,  that  it  is  not.  This  wan  t«OHl  Hnt»ifi''ti 

X<tf )  Dicrag.  4B7,  (ft)  fltoa,  lUBO. 

••  opinion. 
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^  opiniop,  «iid  is  mentioi^ed  as  mch,  an4  as  that  of" 
«•  liprd  Qfaief  Justice  BcnoGGS,  by  Lord  Holt,  ia 
^  ^bec9MeefZiiitUy.HeatoH(a).  But  we  look  upon  it 
**  as  lMtyui§^  boeii  folly  fiettied»  ia  1703,  by  the  opinioA  ' 
^<  of  all  the  judges,  upou  dalib^n^tiou  aod  comidera- 
^<  tipa  of  all  tbe  cases,  ^at  ucti^l  ^ptry  is  o;?/^  neces^ 
sary  to  avoid  a  £ae.    And  so  the  practice  has  beefi 
ever  sioce,     Tb^  reason  of  th^  thing  is  s^reeable 
*'  to  the  pntctice  j  for  it  is  absurd  to  entangle  rights 
*^  in  msts  of  fortii»  without  meaning ;  and  an  ejectment 
b^pg  a  mere  creature  of  the  CQurt,  framed  for  the 
purpoee  of  bringing  the  right  ^to  examination,  au 
^'  ^etuai  entry  can  b?  of  no  service.    In  the  c^e  of  a 
**  fine,  it  is  required  by  a  positive  rule  of  law,  and 
**  elaarly  neeessary  under  the  statute  4  Anne,  c.  16. 
^^  s.  IG^-^It  has  also  been  coutended,  that  a  demfind , 
^^  of  th^  rent  was  necessary.     There  seemed  to  be 
'<  some  weight  tu  that  point  upon  the  reason  of  tb^ 
^'  thing i  and  on  lopking  into  the  cases,  it  appears  to 
f^  hiive  a  fpopdation  ip  authority.    But  here,  by  the 
>^  express  teiuis  of  the  lease,  the  demand  is  dispensed  - 
**  with.     The  act  of  4  Geo.  2.  is  very  perplexed ;  bujt 
^*  the  meaning"  only  is,  that  where  there  is  no  stipula- 
^  twn  in  the  lease  for  entry  without  demand,  you  may, 
**  notwithstandingy  enter  without  demand;  provided 
^  AiK  months  rent  be  in  arrear,  and  there  is  not  a  suffix 
^  .cieat  diMDeivs;  j  otherwise,  in  such  casefi^  ^ou  ^iusA 
^  iwd^ad^npiid/' 

'-  Mr^  J>puo]p4^f9  in  the  third  edition  of  his  Beport 
MJSfm^y.r^^atpr^  ad^?  a  note,  indicating  a  doubt 
yf^i^Witu4  ^try^  not  also  necessary  to  jprevent 

■  ■  ■  ■  '     ■■  ■  ■ — — — — — 

.  (fl)  XA.  Kaym.  750. 
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tlie  i«perati€ii>«f  the  statute  of  limitatioAs,  81  Jac  1:, 
Oi  16i  i  tasA  after,  citmg  Yaw  of  N.  Pr.  «d«  1775|  p.  10^» 
sayfiyi  **  sa  held  ^b  a  trial  at  bar  in  i^or^/  v«  Grey  (^a)^ 
^^'•anless  l^ere  be  some  special  reason  to  the  contrarj/' 
Aetuai  entry- is  also  (as  he  states)  necessary  to  enable 
a  person  who  has  recovered  in  ejectment,  to  maintam 
trespass  for  the  mesne  profits  against  one  who  was 
occupies  when  the  title  accrued,  but  not  at  the  time 
of  the  ejectment.  Where  tenant  for  life  levies  a  fine, 
though  it  is  no  bar  to  those  in  remainder,  yet  it  seems 
that  a  r^nainder^man  must  make  an  actual  entry  be^ 
•ford  he  can  maintsan  an  ejectmei^t ;  and  where  an 
entry  is  necessary,  the  demise  must  be  l^d  after  it  {&)• 

Where  an  actual  entry  is  necessary,  the  party  who 
is  to  make  it  should  formally  and  peaceably  enter  on 
the  land,  and  declare  that  he  thereby  takes  possession ; 
or  he  may  enter  on  any  part  of  it  in  the  same  county, 
jnaking  a  similar  declaration  in  name  of  the  whole*: 
but  if  the  lands  lie  in  different  counties,  there  must 
be  several  actions,  consequently  a  separate  entry  for 
#ach(c). 


r.  m,m\  'Q  qian  enter  atiid  deliver  a  declaration  on  behalf 
of  tii^e  lessor  of  the  plaintiff,  this  is  no  entry  to  aroid 
ta  &ie,  voAesH  an  express  authority  be  given  to  enter 
l^r  jthat  purpose ;  because  the  entry  wust  be  pursaaM 
to.the  intention :  which  was>  to  ddiver  «  dec^mitioii, 
ipti^rda-  to  try  the  plaintiff's  title,  and  not  to  matoe 
any  title  to  the  lessor  of  the  plaiBtidf(</)«  -  But/  as4n 

.^(<O3aD^4064f   in  «  -'     •/-    (d)  CteJteWl«KS^n  VenL 

ifi)  Doe,   d.  5^    Compere  r.     42.    1  Saiind.  310.    1  Mod.  IQ, 
BitkfiTT.  R.  433; "  2  JKel),  655.  '  '~"' 

•.J..  Fifohfif 
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Fitehet  v.  Adams  (a)^  if  ammn  enter  on  the  premiMtiv 
on  behalf  of  the  lessor  of  the  plaintiff^  thongh  wililout 
any  previous  authority  for  the  purpose,  and  the  lessor 
afterwards  assent  to  the  entry,  before  the  day  of  de- 
mise  in  the  declaration,  such  assent  will  be  adequate 
to  an  actual  aitry,  and  n0^  not  be  either  by  deed,  or 
in  writing.  '  • 

The  common  rule  bdng  made  by  assent  of  bobh 
pasties,  an  attachment  lies  for  the  non«performanoe 
of  it,  as  of  all  other  rules  of  court  that  are  disobeyed; 
And  this  is  all  the  remedy  which  the  parties  on  both 
jsides  have  for  their  costs  (£)• 

If  there  be  several  persons  who  claim  title,  the  rule 
may  be  drawn  either  generally  or  specially :  generally, 
as  that «/.  H.  who  claims  title  to  the  premises  in  que&- 
tibn,  IN  HIS  POSSESSION,  be  admitted  defendant  for 
those  premises.  This  puts  a  necessity  on  the  plaintifiE^ 
to  distinguish,  by  proof  at  the  trial,  what  tenements 
are  in  each  defendant's  possession  $  because,  by  the 
rule,  he  is  only  to  confess  for  the  premises  in  his  owii 
possession :  and  if  the  plaintiff  cannot  distinguish,  by 
proof,  what  tenements  are  in  each  defendant's  posses- 
sion, he  can  have  no  verdict,  consequently  no  jiidgw 
ment.  Or  the  rule  may  be  drawn  specially ;  as  thiet 
J.  H.  who  claims  title  to  such  and  such  premises  "(e^ 
pressing  them  particularly),  be  admitted  defendant^ 
which  supersedes  the  necessity  o£  proof,  that  the  pi^ 
^isefi  are  in  his  i^ssession,  .       .      i  e 

If  the  tenant  enters  into  the  common  nd^  for  so 

(a)  Stra.  1128.  ^Q  Turner  r.  BarUkf^ekli.'^^. 

"-  much 
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jnadi  of  this  pr^miwa  m  arb  ia  his  posse«sion,  hi^ 
attomay  muaif  by  rule  of  court,  immediately  deliver 
to  tibe  plaintiff's  attomisy  a  note  iu  writing  thereof; 
4uul  if  the  defendwt'$  |d;toroey  will  not  give  «  note  of 
Ifaa  particulars  of  the  land  for  which  he  was  admitted 
de^Midant,  the  plaintiff  may  anQimon  him  before  a 
judge,  who  will  order  the  rule  thus  specially  tip  be 
drawn  up,  in  case  the  party  in  possession  will  admit 
lifanadf  to  be  defendant  {ai)#  But  beoauiio  Ube  defend- 
mt's  attorney  is  to  draw  up  the  rule,  it  beii^  entared 
into  by  his  fconsent,  it  is  often  drawn  up  m  general 
ierms^  which  pwto  the  plaintiff  to  proof  at  th/s  trial* 
It  is  true,  that  the  rule  for  judgn»ent  against  the  cainal 
ejector,  is  drawn  up  by  the  plaintiff's  attorney,  yet 
that  is. only  for  judgm^t  against  ^uch  ejectoTf  in  case 
the  tenant  in  possession  do  not  enter  into  th/a  common 
rule  by  a  limited  time ;  which  puts  it  upon  the  de^ 
lendant  to  draw  up  the  i^ommon  rule,  and  ien^e  it  at 
a.  judge's  chawbeia  ia  die  king's  bqach,  or  at  the  pro- 
thonotary's  oflice  m  the  cwunon  pl^as,  ai^l  to  give 
noiti^a  of  it  to  th^  plaintiff's  at^korney^  that  he  may 
proceed  (i). 

f 

^ 

The  rale  i$p  that  ib»  tenant  «ihaU  inmiediateiy  ap- 
•pear  and  receive  a  declaration^  n^hich  isupersedes  the 
naoessity  of  an  original,  writ  in  the  common  pleas ;  be^ 
causa  the  tenant  is  to  appear  and  jK^eiv^  a^e^claration, 
;Biid  thetefiDn^  cannot  take  any  advants^  fpr  wafa4<of 
4m  forigiadU  i^nless  in  a  writ  of  iprr^:  but  w^n  a 
writ  of  error  is  brought,  .the  plaintiff  must  ^e  an 
original,  unless  it  be  after  verdict,  when  it.  is  helped 
by  statute  (c). 

(a)  Heg.  Trin.  15  Car.  2.  B.  R.         (5)  Lfl.  Pr.  Keg.  4W.    SkiUh 

iKM^h^JSn.    JUL  IV.  Beg*  40T.     v.  Joneir,  3  Ma4.  US.     . 

(c)  18  Eliz,  c«  14.^ 

And 
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« 

And  9M  in  tike  Cdftmoo  pleas  there  it  uo  need  of  aa 
4Nriginal^  bq  w  the  kinged  b^seh  there  is  no  neocesity 
for  ft  latitat^  or  bill  of  ejectm^it ;  but  the  party  mast 
file  BAiii  before  ha  ^an  proceed.  He  must  also  file  a 
bill  of  eje<^tfliieat>  besides  Ihe  plea  Toll,  in  case  a  writ 
of  error  be  btou^hti '  before  errors  ai«  anigoed*  The 
reaaoQ  is^  that  the  court  has  do  anthority  to  proceed 
in  ejeotiaeBt  bjr  biU,  nnleas  the  defendant  be  in  cus- 
tody ;  ther^re  by  the  nile^  bail  is  ordered  to  be  filed, 
that  the  oourt  ^SMy  have  authority  to  prioceed.  They 
do  not  however  file  a  bill  in  the  office  against  such 
jperson  as  a  prisoner  of  the  edufty  suggesting  that  he 
is  delivered  to  bail,  beoanse  he  lA  bound  by  the  rule 
to  reodive  n  dedaratiDny  and  so  they  need  only  make 
up  the  plea  roU,  tmtil  a  writ  of  enror  be  brought ; 
tiiOttgh  they  must  file  tiiair  bill  of  ejectment ;  because 
in  the  writ  of  error  no  notice  is  tidsen  of  Hie  rule,  and 
therefore  a  bill  must  be  filed  against  the  person,  as  a 
prisoner  of  the  court,  that  a  proper  person  may  appear 
to  the  8upert«r  jurisdiction,  and  a  proper  suit  %e  com«» 
iiaeoced  against  him« 

Yet  in  the  king's  bcttch  they  may  proceed  by  ori- 
ginal, as  well  as  by  bill ;  because  in  like  maniMr  as 
they  may  proceed  against  any  person  privileged  or 
bailed  by  the  courts  so  alao  lany  Ihey  proceed  by  ori^^ 
ginal  in  that  iGoiirt  (because  it  is  an  action  of  trespass, 
whitli  is  originally  eOgHiEable  by  the  courts  it  being 
a  crimiAal  cnuse^  for  wluch  ^dicre  was  formerly  a  fine 
due  to  the  king);  and  then  there  im  a  declaration  deli-* 
vnred  aa  in  the  common  pleaS* 

In  proceeding  by  ^original  in  the  king's  bent^,  no 
writ  ^  .^ntm  lies  bui  in  padiameat,  and  the  wi^t  ,can« 
.   :  -  not 
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hot  be  allowed  but  in  the  interval  of  parliament.  The^ 
reason  is,  because  no  writ  of  error  lay  out  of  the  court 
in  which  the  king  was  supposed  to  preside  in  person, 
but  to  the  legislature ;  and  the  king  was  supposed  to 
preside  in  the  court  where  criminal  offences  were 
punished,  because  it  was  part  of  his  high  office  to 
preserve  the  public  peace  by  animadversion  on  crimi- 
nal offences.  But  when  the  court  of  king's  bench  had 
acquired  jurisdiction  in  civil  causes,  by  way  of  privi- 
lege, relating  to  the  prisoners  of  their  own  court,  it 
became  necessary  that  the  subiect  should  not 'be  dis- 
.^pointed  rf  hi.  writ  of  error,  either  by  the  not  ritting 
of  parliament,  or  by  its  being  employed  in  public 
business  when  it  did  sit ;  therefore  the  statute  of  the 
27  Eliz.  c.  8.  gave  a  vnrit  of  error  in  the  exchequer 
chamber  in  civil  actions,  among  which  are  ejectments, 
but  excepts  the  case  wherc  the  king  is  party. 
And  the  king  (says  Gilbert)  **  is  supposed  to  be 
^'  party  in  all  actions  which  punish  trespasses  in  a 
**  criminal  manner,  as  the  ejectment  is  when  it  com- 
^*  mences  by  original  writ,  returnable  in  the  king^s 
'**  bepch ;  therefore  there  lies  no  writ  of  error  ^ut  in 
^  parliament  on  a  judgment  given  in  banco  regis  upon 
^^*  an  original/' 

The  reason  offered  by  Gilbert,  why  a  writ  of 
error  does  not  lie  in  the  exchequer  chamber,  on  a 

Judgment  in  ejectment  by  original  writ  in  the  king^s 
bench,  is  not  by  any  mean  conclusive.  The  true,  and 
pei^naps  the  only  reason  for  a  distinction  in  the  case, 

,  proceeds  from  the  act  of  Elizabeth,  which  erives  the 
appeal,  by  wnt  of  error,  to  the  exchequer  chamber, 
m  such  ^actions  only  as  are  first  commenced  in  the 
king's  Dench:  th^reiore  it  is,  that  though  a  writ  of 

error 
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error  will  lie  in  the  exchequer  chamber,  on  a  judgment 
in  ejectment  by  bill,  which  originates  in  the  king*9 
bench;  yet  it  is  otherwise,  where  the  ejectment  is 
conunenced  by  ORiGiNAii  WRIT,  for  that  issues  out 
of  chancery,  where  the  action  in  that  case  is  fifst 
conunenced. 

Formerly,  the  court  published  a  rule,  that  they 
would  not  permit  any  person  to  take  judgment  against 
the  pasual  ejector  without  a  certificate  that  a  latitat 
had  been  taken  out,  and  bail  filed ;  because  the  court 
had  no  authority  to  proceed  without  the  defendant  ap- 
peared to  be  a  prisoner  of  the  court,  unless  by  ori^- 
ginal  (a).  But  now  such  motion  is  granted  without  a 
certificate ;  and  it  is  sufficient  if  bail  be  filed  for  the 
casual  ejector,  after  the  rule  for  judgment  be  drawn 
up.  Bail  however  must  be  filed  for  the  casual  ejector* 
before  you  can  oblige  the  tenant  in  possession  to  ac'- 
cept  the  declaration,  since  there  is  no  cause  in  court 
against  the  casual  ejector,  in  whose  place  the  tenant 
in  possession  comes,  till  bail  be  filed  against  him; 
therefore  he  is  not  obliged  to  accept  a  declaration,  or 
to  confess  lease,  entry,  and  ouster,  at  the  trial,  till 
bail  be  filed.  And  if  no  such  bail  be  filed  for  the 
casual  ejector,  and  the  plaintiff  goes  to  trial  against 
the  tenant  in  possession,  the  court  will  set  asidc^  any 
judgment  given  against  the  casual  ejector. 

But  where  no  bail  was  filed  in  ejectment,  and  a  wrtt 

of  error  was  brought,  and  it  appeared  by  the  attor- 

ney'^s  books,  that  the  attorney  had  his  fee  to  file  bail, 

'  but  was  since  dead,  the  court  ordered  bail  to  be  filM 


«i  1 ) 


n 


(a)  Reg.  Trin.  14  Car,  2.  Mich.  33  Car.  2.  B.  ?. .  , 

^  fiUffC 
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nunc  pre  ivne^  tbM  n^  mtor  ihiffat  appeiir  upon  thtf 
record;  because  m  it  wan  on  the  part  of  tht  defendant 
to  file  bail^  therefore  be  slmild  net  be  aUowed  to  take 
idvante^e  of  his  own  error :  end  tbovgh  the  phuntiff 
]Nroceeded  withotit  e)iy  bail  filed  by  the  defeiidaiiA»  yet 
as  the  defendant's  attorney  had  had  his  fee  to  filesnoh 
bail  I  and  as  there  was  no  proper  remedy  against  the 
defendants  because  ho  bad  given  the  fee,  nor  against 
the  attorney,  b^cMiee  he  wm  dead ;  it  therefore  be^ 
came  the  juitioe  of  the  court  to  Mt  it  right,  that  the 
plaintiff  might  have  m  misd^^i 

J^ut  them  le  now  i^o  joeoeesity  for  a  latitat^  bMamo 
when  Ae  carnal  ejector  file9  emvMii  hwA,  he  uteittir 
hoieeif  to  be  H  prisonor  nf  %lm  Cowt  i  iGor  his  being 
admtted  out  to  bful,  iJupliee  that  be  ww  once  a  pii*- 
eoner :  and  whetiber  h^  caiM  intii  court  regnlarly  1^ 
Utitatf  or  potf  yet  the  jadgvie^  ie  sot  coram  «mi 
Judice^  For  inetanoe,  if  the  casual  ^jeotor  accept  a 
d^laratioPf  pleadif  and  judgment  he  given  agatBit 
him^  the  same  m  recorded ;  it  a^^eare  thewby,  thut 
he  has  ao^oepted  a  deolarttioii,  ae  a  pcivilegefl  penna. 
60  if  the  teoaM  in  pofseasiofi  imJw  himielf  detmiiawt, 
ajid  accept  a  de(jbration«  he  must  Ale  ^oaimoa  hafl 
Oiccording  to  the  r^ :  l>«t  there  ii  no  need  of  a  latiUAj 
hecimse  the  iatitnt  is  00  part  lef  the  repovd;  anee,  by 
filing  common  bail,  he  acknowledges  himself  to  bo  a 
privileged  person,  when  the  suit  has  as  good  a  com* 
meneement  as  though  it  were  by  biU. 

Next  of  the  declaration  in  ejectmettt ;  andj^fff  id 
laying  the  de^iisef  etitry^  and  ouster. 

The  demise  must  be  laid  on  aranc  day  4(fter  the 

commencement 


cottim^ncement  of  th^  lessor^s  title ;  for  the  question 
alway^s  is,  wkethef  the  lesspr  could  then  make  the 
le&se:  therefore,  where  an  bntky  is  necessary  to 
eoifiplete  the  title,  as  to  avoid  a  fine,  the  demise  must 
be  laid  on  a  day  subsequent  to  the  entry,  or  the  plain'- 
tiff  must  be  nonsuited.  But  it  is  usual  to  lay  the  ide^ 
mise  as  far  back  as  possible ;  for  then  the  judgment  in 
ejectment  will  be  conclusive  evidence  for  the  plaintiff, 
in  an  action  for  the  mesne  profits,  accniing  subse- 
quently  to  the  day  of  the  demise  (a). 

In  copyhold  property,  tbe  title  lias  retrospeetive 
relation,  from  the  time  of  admittance  to  that  of  sur^ 
render,  against  all  persons,  except  the  lord  $  fhe  sur- 
1*enderee  therefore  may  recover  in  ejectment  agpEdnst 
the  surrenderor^  on  a  demise  laid  between  the  times 
t)f  surrender  and  admittance.-i^^'See  the  ease  of  JfFo&t- 
Urns  V.  Clapham  (4)- 

Ute  demise  should  also  regtilarly  be  laid  on  som^ 
Aiy  before  delivery  of  the  declaration ;  but  if  a  maii 
delivers  a  declaration  against  the  casual  ejector,  aii  of 
Bart«fr  Term,  which  must  be  delivered  brfore  the 
^etooitt  day  of  Trinity  Term,  and  the  plaintifiPs  titte 
sttises  after  Slastet*  Term,— if  the  tenant  in  possession 
tomes  in  and  d.ccepts  a  declaration,  it  must  be  of 
THnity  Term,  and  then  the  plaintiff  will  be  able  to 
shew  a  g'dod  title  oli  that  declaration  of  Trinity  Tertri, 
which  will  be  after  his  title  accrued ;  for  tbe  dedara-, 
tion,  wbich  was  of  Easter  Term,  being  against  tlm 


(a)  Beringfon,  A.  Batther  v.  Berberf,  4  T.  ll.  WO.    Aislhi  r, 

Pmrkhurti,  la  £ast,  489.     Tuy-  Parkin,  Barr.  W5. 

hr,  d.  AtiinM  v.  Hxrrde,  Burr.  (6)  1  T.  B-  COO. 

•  i-»ri  ^    .•i..r..Mu,  casual 
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casual  ejectort  is  perfectly  out  of  the  case :— -the  de^ 
feudant  proceeds  to  issue  upon  a  declaration  of  Tn* 
nity  Term,  which  is  after  the  plaintiff  *s  title  accrued  2 
and  if  the  defendant  will  not  proceed  to  issue,  and 
confess  lease,  &c.  he  has  no  remedy  ;  for  the  plaintiff 
can  take  judgment,  upon  the  declaration  against  the 
casual  ejector,  to  which  the  defendant  is  not  party  (a)^ 

In  DoCf  d.  Bouerman  v*  Roe, Trin.  Term,  36  Geo.  3. 
in  B.  R.  the  declaration  was  of  Hilary  Term,  and  the 
demise  laid  the  6th  of  April  following,  the  court  re* 
fused  a  rule  to  set  aside  the  proceeding. 

1^,  where  the  plaintiff  declared  on  a  demise,  which 
in  potnt  of  time  was  impossibles  the  court,  after  Ter<- 
dict,  over-ruled  the  objection.  That  was  the  case  of 
Maker  v.  Cole  (b),  which  certainly  went  a  greater 
length  than  any  other  upon  the  subject  j  but  was  ap- 
parently decided  upon  this  principle,  that  in  the  ficti-» 
tious  remedy  by  ejectment  (in  support  of  which  the 
court  will  go  to  the  utmost  extent),  no  nice  objection 
should  prevail.  And  in  the  case  of  ffranghar^^  v^ 
Hersey  (c),  the  lessor  of  the  plaintiff  claimed  by  de- 
scent from  his  ancestor,  who  died  on  the  1st  day  of 
January,  1771,  at  five  o'clock  in  the  morning;  the 
demise  was  laid  in  the  declaration  on  that  day^  to 
hold  from  the  3 1st  day  of  December  preceding.  After 
the  merits  had  been  gone  into  at  the  trial,  it. was  ph^ 
jected,  that  the  lessor  of  the  plaintiff^ had  no  titles/ 
the  time  of  the  demise,  which  appeared  to  be  made 
when  his  ancestor  was  living ;  for  he  did  not  die  nnti^ 
five  o'clock  on  the  1st  of  January,  so  was"  alive  that 

(a)  lil.  Pr.  Reg.  603.  680,     ib)  Biurr.  1150.    (g)  3  WQs.  274. 

^  'I  * 

day  2 
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day:  but  the  plaintifF  having  clearly  made  out  aud 
proved  his  title,  the  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  which  they  did  accordingly. 
It  was  DQioved  to  set  aside  the  verdict,  because  the  an- 
cestor from  whom  the  plaintiff  claimed  by  descent, 
was  living  on  the  Ist  of  January,  1771,  till  fiv^  o'clock^ 
in  the  morning ;  and  there  not  being  any  fraction  of 
a  day,  in  fiction  ^f  law,  he  was  alive  all  that  day,  and 
the  title  could  not  accrue  until  the  beginning  of  the- 
next,  namely,  the  2d  of  January.     But  per  totam 
CUBIAM,  If  my  ancestor  die  at  five  o'clock  in  the 
morning,  I  enter  at  six,  and  make  a  lease  at  seven 
o'clock,  it  is  a  good  lease.     It  is  said  there  is  no  frac- 
tion in  a  day,  but  this  is  a  fiction  in  law :  Jictio  Juris 
neminem  liedere  debet 9  but  aid  much  it  may ;  and  this 
is  seen  in  all  matters  where  the  law  operates  by  rela^. 
tion  and  division  of  an  instant,  which  are  fictions  iu; 
law.     A  constable  takes  one  who  had  struck  another,, 
and  then  sets  him  at  liberty;  the  party  stricken  dies/ 
of  the  stroke;  this  is  felony  ab  imtio,  but  not  to  pre-; 
judice    of  the   constable  who    suffered    his    escape, 
11  Hen.  4.   12  b.  pi.  26.  a  fine  is  levied  surrender , 
liie  conusee  by  fiction  in  law  hath  seisin  in  an.ipstai^t. 


to  make  this  render  back,  but  to  no  other  purpose  jn^ 
prejudice  of  the  conusor;  for  the  conusee's  wife  shstU. 
not.have  dower,  nor  shall  l^e  land  be  subject  (ol  wy } 
statute,  &c.  .in  which  the  conusee  w^ . bound. .  ,|^^fi, 
2  "K^ep.  70.  Zord  CromzveWs  case. — If  a  nifijn  ^^^r^e 
bom"tJie,ist'of  February,  and  lived  ,to  the  31st  of,J^-. 


2  Li.  B^vm.  1096.     In  an  action  for  ^  disturl]^nc£.  of 
common,  m.  ^sxeptiqn  was  taken  to  the  declaration, 

It  that 
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that  th&  demise  to  the  plaintiff  was  alleged  to  be  6i» 
the  26th  of  March,  and  the  tort  supposed  to  be  on  the 
1st  of  May  following^  and  not  alleged  that  the  plain- 
tiff etttered  before  the  1st  of  May :  but  to  this  it  Waii 
answered  by  the  court,  that  it  shall  be  intended  that  he 
entered  itnmediately  after  making  the  Ieaft6.  1  LutW. 
108.  And  see  2  Burr.  1162,  Baket^  v.Coley  where 
amendments  in  ejectment  are  carried  much  fvifther 
thah  formerly.  First,  a  verdict  cttres  a  defect  In  set- 
ting' out  the  title,  though  it  cannot  cure  a  defeeiive 
title.  Secondly,  after  rerdict,  if  an  objectioh  bfe 
gt-oUtided  on  the  mere  mistfetke  of  a  clerk,  ol*  a  tfiiitig 
nitetyv  thet^  is  no  need  of  atiy  actual  amendident  iaf 
All;  the  coUrt  will  overlook  the  exception.  By  fiction 
Va  Ifi^y  the  whole  term,  the  whole  time  of  assites^  and 
the  whole  siession  of  parliament,  may  b^  and  some- 
times are  considered  as  one  day,  yet  matter  bf  fact 
shall  overturn  the  Miction,  in  ordef  to  do  justice  be- 
tween parties. — ^The  rule  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  was  discharged. 

Where  an  estate  was  settled  to  A.  for  llfe^  remainder 
to  his  first  and  other  sons.  Lord  Harbwickb  inclined 
to  think  that  a  posthumous  son  might  lay  the  di^mise 
from  the  time  of  his  father's  death,  and  that  the  de- 
fendant would  be  estopped  to  say  he  Was  not  bom :  by 
IQ&ll  W.3.  c.  \Q{a). 

In  the  case  of  Smallwotxiv.  Strother  (i),  the  demise 
stated  that  one  Mary  Smalhvood,  at  Haswellf  in  the 
county  of  JS.  demised  to  the  plaintiA*  two  messuages, 
&c.     After  verdict  for  the  plaintiff^  it  Was  m«ved  in 

(a)  B.  N.  P.  lOi.  (1^)  Mack.  70#. 

arrest 
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lOMit  of  judg^metit,  that  no  vilt  ^as  mentioned  in 
ilUeh  the  demised  lands  lay.  But  on  shewing  cause, 
it  appearing*,  that  in  the  subsequent  part  of  the  de- 
claration, it  was  stated  that  the  defendant,  at  Haswell 
afi^esaid,  ejected  the  plaintiff  from  the  lands,  &c. 
the  eotirl  held,  that  this  amounted  to  a  sufficient  cer- 
taiiAy  that  the  lands  lay  in  the  vilt  of  Haswell ;  and 
di&cfcai^d  the  rule.  It  is  sufficient  in  a  declaration  to 
mention  the  name  of  the  place  in  which  the  premises 
Mt  sitAfeited,  without  also  describing  it  by  the  name  of 
its  eccidsi«isti<;al  or  civil  division  of  parish  or  hamlet  («) : 
hut  it  is  «  fetal  misdescription  to  state  premises  which 
np^  actoally  within  the  parit^i  of  .^.  as  situate  in  the 
Uni^d  parishes  of  ^.  and  £.  (&),  the  parishes  of^. 
and  S.  b^eing  united  by  act  of  parliament  for  the  main- 
teMito^e  "Of  dieir  poor,  and  for  no  other  purpose :  but 
whete  Ae  premises  were  described  as  being  in  the 
^M*ish  df  A.  and£.,  and  it  appeared  that  A.  and  B. 
were  separate  parishes,  the  court  construed  it  to  mean 
part  in  the  parish  of  i^.,  and  part  in  the  parish  of  B  (c). 
hut  Fatnkam  for  Famham  Royal  was  held  not  to  be 
a  fatal  Variance,  unless  it  could  be  proved,  that  there 
wtte  two  Farnhams  {d). 

It  WM  femietly  holden  (in  Swadling  v.  Piers)  (e), 
thift  if  an  «3e«*tment  be  brought  for  tithies,  the  plain- 
tiff nMist  declare  on  a  demise  by  deed ;  because  tithes 
^Mbi^  pass  withimt  deed.  Btrt  at  a  subsequent  time, 
efia  ejetc^teient  being  brougtit  on  a  demise  by  a  corpo- 
ntion,  the  court  adjudged  Aat  the  plamtiff  need  not 


■** " ir-*         lili 


•^-»m^^*—^m 


Ul)  Goodtiik,  d.  BemJMdfe  r.         (c>  GhpdHtle,  d.  Bembndge  y. 
WaUtr,  4ta«nt.  mx.  Walttr,  4  Taunt  671. 

(5)  Uooamie,    d.  Phuent  r.         (ct)  Doe,  d.    Toilet  v,  Salter, 
Zammtium^  2  Camp.  "29%.  IS  East,  9. 

(e)  Cro.  Jac.  613. 

'  Jt  2  '     declare 
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declare  on  a  demise  by  deed  ;  because  ejectments  are. 
grounded  on  fiction :  and  Holt,  Ch.  J.  added»  **  at 
"  this  day  the  case  of  Cro.  Jac.  is  not  law  («).*' 

Whefe  the  title  is  in  several  persons^  who  are  seve- 
rally concerned  in  interest,  it  is  usual  to  declare^  by 
several  distinct  counts,  upon  several  demises}  there- 
fore, when  a  term  is  limited  to  trustees,  for  securing 
the  payment  of  an  annuity,  or  portions,  &c.  though 
the  trustees  seldom  act,  yet  it  is  usual  to  declare  upon 
their  demise,  and  also  upon  the  demise  of  the  cestuy' 
yue  trust.  By  this  means,  in  such  and  >n  similar  cases,, 
the  plaintiff  is  not  confined  to  one  demisCj  but  may 
resort  to  any  other  which  he  has  stated,  and  under 
which  he  may  be  able  to  prove  a  title.  And  where 
several  demises  are  appai*ently  inconsistent,  the  court,; 
to  assist  the  title  of  the  lessor  of  the  plaintiff,  would 
perhaps  permit  him  to  enter  a  noiipross  as  to  all  the 
demises  but  that  which  he  can  legally  sustain :  and 
after  verdict,  if  by  any  means  the  plaintiff  can  be 
supposed  to  have  title,  as  stated  in  his  declaration^  the 
court  will  support  it.  As  in  Morris  v.  Barry  (i),  in 
error,  from  Ireland.  The  declaration  stated,  that 
Hen.  Murry^  on  3d  March,  1740,  demised  one  castle, 
fifty  messoages,  &c.  cum  pertin'  to  the  plaintiff,  ha- 
bendum to  plaintiff  from  the  said  3d  day  of  March;.* 
for  eleven  years;  also  that  Lady  Middteton\  on.' Che 
same  day  and  year,  demised  the  same  premises^^cf^the 
plaintiff,,  habendum  for  the  same  term;  hy  vttiha^oi 
which  demises^  plaintiff  entered  and  was  possessed 
until  the  defendant  ejected  him :  upon  not  guilty,  a 
verdict  was  foand  for  the  plaintiff;  afid  the  entry  of 


t^m^m^mmi^ 


(«)  Partridge    v.    Ball^    Ld.  (I»)  Sttft^  1180. 

Baym.  136.     Carth,  390. 

the 
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the  judgement  was,  that  the  plaintiff  "  do  recover  hb 
"  said  terms  (in  the  plural)  of  and  in  the  said  tene- 
''  luents,  &c." 


Upon  the  common,  errors  assigned,  it  was  arg'ued 
f^r  defendant  in  the  original  cause,  that  the  judgment 
was  erroneous ;  because,  as  both  demises  were  of  the 
same  date,  of  the  same  lands^  and  for  the  same  term, 
both  lessors  could  not  have  title  at  the  same  time  ; 
therefore  the  plaintiff  below  could  not  enter  by  virtue 
Bi  both  demises:  so  that,  on  his  own  shewing,  he 
could  not  have  right  to  recover  both  terms,  and  that 
no  intendment  could  make  it  ofood. '  For  the  defendant 
in  error  it  was  insisted,  that  if  by  any  means  the  judg- 
ment could  be  sustained,  the  couii;  would  do  it ;  and 
this  case  was  put  to  shew  that  the  plaintiff  might  pos- 
sibly  have  a  title,  as  laid  in  the  declaration,  viz,  that 
if  there  be  two  joint-tenants,  and  one  of  them  makes 
a  leased  pf  the  whole  land  at  one,  and  the  other  a  lease 
of  the  whole  land  at  another  time  of  the  dav>  tiie 
moiety  of  each  joint-tenant  would  only  pass;  and  in 
^uch  case,  the  plaintiff  could  not  have  declared  more 
properly  than  he  had ;  he  could  not  have  declared  on 
a  single  demise.  In  ejectment,  on  two  demises  of 
different  lands,  laid  so  as  to  be  two  different  demises, 
the  judgpoient  was,  that  plaintiff  do  recover  his  term ; 
the  objection  was,  that  it  should  have  said,  that  plain- 
tiff do  recover  his  terms,  in  the  plural ;  but  the  court 
in  that  case*  said,  they  would  extend  the  word  term  to 
his  term  in  A.  and  his  term  in  B.  and  judgment  was 
for  the  plaintiff. 

Lee,  Ch.  J.  If  by  any  means  the  plaintiff  can  be 
supposed  to  have  title  as  laid  in  the  declaration,  as 

this 
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this  is  after  verdict,  ive  will  hold  the  judgment  to  he 
right;  and  there  is  no  inconsistency,  but  that  two 
leases  for  the  same  term,  and  of  the  same  land,  may 
be  good ;  for  two  joint-tenants,  in  the  case  supposed, 
each  of  them,  as  they  are  seised,  per  my  et  per  toutf 
may  make  a  lease  of  the  whole,  although  his  moiety 
only  will  pass ;  and  they  will  be  several  terms,  as  they 
arise  from  the  several  interests  of  several  persons, 
though  they  are  the  same  in  point  of  duration.  In 
Fisher  v.  Hughes  (^a)^  in  ejectment,  upon  three  de- 
mises by  several  lessors  of  the  same  premises ;  as  to 
two  demises,  judgment  was  entered  for  plaintiff;  as 
to  the  other  demise,  it  was  entered  for  the  defendant : 
the  objection  was,  that  there  was  judgment  both  f6F 
the  plaintiff  and  defendant;  but  the  court  held  the 
judgment  right ;  and  this  was  by  writ  of  error  from 
the  grand  sessions  in  Wales.— Judgment  affirmed. 

Where  a  plaintiff  laid  a  demise  by  his  assignees, 
without  their  permission,  and  obtained  a  judgment 
and  execution,  the  court  would  not  set  aside  the  pro- 
ceedings at  the  instance  of  the  defendant,  notwith* 
standing  an  affidavit  from  one  of  the  assignees  tlMt| 
he  knew  nothing  of  the  premises  in  question  (^)» 

The  plaintiff  in  ejectment  declared  upon  two  de^^ 
mises  of  several  lands,  by  several  parties,  but  laid 
only  one  habefidum^  viz.  habendum  tenementa  prtedicta^ 
so  demised  by  the  aforesaid  several  parties,  fbr  %metk 
years ;  it  was  assigned  for  error,  that  the .  deolaraHoB 
was  ill  for  want  of  another  habendum^  for  that  tlie 
verdict  is  general,  and  it  is  uncertain  to  which  demise 

. .  (a)  Stnu  908.  (6)  Doe,  tU   Vim  v.  XifSm, 

3  Taunt.  440. 

the 
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the  single  habendum  relates.     The  court  held,  that, 
reddendo  singula  singulis,  it  was  well  enough  (a). 

Another  rule  is,  that  though  the  plaintiff  by  the  n^w 
method  is  not  obliged  to  make  au  actual  entry,  or  a 
real  lease,  yet  he  must  lay  the  commencement  of  the 
supposed  lease  in  his  declaration,  preceding  the  ouster 
and  ejectment  by  the  defendant ;  because  the  wrong 
complained  of  by  the  plaintiff  is,  that  the  defendant 
entered  upon  his  possession^  which  he  hath  title  to  by 
virtue  of  the  demise  mentioned  in  the  declaration : 
therefore,  if  the  ejectment  and  ouster  should  be  laid 
before  the  commencement  of  the  lease,  though  such 
ouster  be  wrong,  yet  the  plaintiff  ought  not  to  com- 
plain of  it ;  because  it  was  no  wrong  to  himy  inas- 
much  as,  by  his  own  shewing,,  it  was  done  before  I)i$ 
title  commenced  (^). 

Thus  formerly  where  the  plaintiff  declared  on  ii 
lesise,  npide  the  27th  of  April  anno  primo  regis,  i^q4 
laid  the  ouster  on  26th  of  April  antio  primo  pra^dicto, 
it  wa4  held  to  be  bad ;  because  it  was  plain  that  the 
plainti^  bad  no  title  till  the  27th,  therefore  the  Qu^ter 
on  thfs  96tk  was  said  to  have  been  no  trefi(p9«9  tQ 
him  (£f)« 

8q,  it  hfui  be^n  said,  if  the  lease  had  been  iB^i^ 
37th  of  April,  habendum  d  dido  27th  April,  or  ^  die 
d4tiMSim^irtuU  ctffus  the  plaintiff  entered,  and  W^f 
possessed  till  the  defendant  postea,  eodem  27  die  Apr  His, 
did  eject  him;  this  would  have  been  bad:  because 


(a)  Fur^den  y.  Xoar^   Part)i.         (b)  Taylor,  d.  Atkyns  v.  Horde, 
M4.   S.  C.  tj  Vent.  214.  Comb.     Burr.  119. 
IW.  Ld.  Raym.  561.  (c)  Davit  v.  Purdij,  Ydv.  1«. 

the 
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tl)e  ejecUaent  was  before  the  title  commenced^  for  the 
lease  did  not  commence  till  the  28th  of  April  (^r).  But 
if  the  lease  be  made  on  the  27thy  habendum  from 
thei^eforth,  or  from  the.  sealing^  and  dellTeiy^  or  firom 
the.  40te9' there  the  ejectment  may  be  laid  on  the  27thy 
because  the  lease  commenced-  on  the  27thy' and  an 
ej^tment  may  be  the  same  day  on  which  the  title 
comwenees  (^). 

'A»  .the  lease  k  now  altogether  considered  as  a  fic- 
tion, inthisaetion  the  cases  cited  cannot  hare  much^ 
if  anyi  applicability,  at  present.  And  as  to  real  ex^ 
isting*  'beneficial  leases,  the  distinction  between  **Jrom 
the  date,*  and  ^^from  the  day  of  the  date,''  no  longer 
exfsts  i  the  court  of  king's  bench  having,  in  the  case 
of  Pugh  V.  the  Duke  of  Leedsy  determined,  after  great 
deliberation,  that  both  expressions  should  be  con* 
strued  indifferently,  either  inclusively  or  exclusively, 
so  M'to  give  effect  to  the  deed  in  which  they  are  used; 
tltat,, '^yra^"  may,  in  vulgar  use,  and  eveA  in 'the 
strict. propriety  of  language,  mean  either  inclusive,  or 
^xclffwe :  that  |he  parties  (in  the  case  cited)  ineoeii- 
ifi^^,  ynderistood  .and  used, it  in  thuA  uemQ%  whioli 
;)i}^e  their  dee^  effective^:  axHi  ilhat.courta.pf  jartice 
^n^'^fSPn^W^  the.Mfocds  of  pasties >so  aa  to.efl^cte^^ 
*i(4^ .  4^(}«i  ^  i«Pt .  ^o  4est my  I  tlmn ; . .  mose  of  pmiaUy 
QYjIj^r^  jbh^  Wflr^s  thpmselvest.abstrf^ctedlynmay.^dvadt 
9ft  ^itii^r  mefH^iug.  Therefore,  it  ^houldtsewi  thi^t,  at 
|;)iK,d^y,,  tlpie  .fqrai#r  of  the  two  lapt  .cases  is  BOt  law; 


1.  (fv)  Goodfft^in  *  v.  Wakefiehf^  1  (6)  ^hgUm'*  «ue,  &  Co.    1. 

Sid.  U.  Emtu  v.  Crok^r,  3.Biod.  £q.  lit .46  b.  Migham  r.  CookM, 

198.  Stephens  y^,Cvoker,„fiQmh,  4  Leoiu  144.     Of^pni  v«  JttWi 

83.   LevyeUinVi  .WiVi^m,  £ro.  Cro.  Ja^^Sdw  JJMiHdliny.  WU- 

J»c.  268.  fiams,  Cro,  Jac.  258* 

r 

and 
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and  that  were  it  to  be  decided  again,  it  woidd  meet 
the  same  decision  with  the  latter  (a). 

And  that  a  lease  may  commence  at  one  day,  in  point 
iof  computation,  and  at  another,  in  point  of  interest, 
is  manifest  from  the  case  of  Enys  v.  Donnithorne  (b)» 
And  such  a  lease,  to  hold  from  a  day  past  for  fifty 
years  then  next  ensuing,  the  said  term  to  commence 
and  begin  from  and  immediately  after  the  determina-- 
lion,  of  an  existing  lease  of  the  same  premises,*«^was 
not  esteemed  uncertain  in  its  commencenMsnt*  And 
under  circumstances  which  mark  the  intent  of  the  pari- 
ties* if  the  words  of  an  agreement  impart  an  imme^ 
diate  LEGix  demise,  the  court  will  construe  it  a  good 
lease  in  prtesentif  and  support  it  as  such ;  ^^  in  AbrU" 
hali  V.  Browne  (c) . 

But  tiie  law  does  not  necessarily  oblige  the  plaintiff 
expressly  to  mention  the  day  of  the  ouster,  so  that  it 
appear  to  be  after  the  term  commenced,  and  before 
the  tfMion  brMg^t;  Uierefore  where  the  declaration 
was^-ont  k  d^tnifl^,  *  thb  2Mh  of  March  primo  regis j  for 
thfH^  y^tt^s;  l^;^ -tirtaef  whereof  the  plaintiff  entered, 
aiiA'¥(a^<pOjlsessedim«il'the  defendant  postea^  viz.  anno 
Mf^^iht&^tLi^wA  imd  -^jeeted  fahn;«  without  specify* 
i%ffiM|day^f  A)ejectiMeHit,'tfa)s  ^tras  held  gpod  on  error ; 
ifovQiie'^Mio]^  beitiig'  <5omnieireed  ^secnndo  regis ,  end 
^ei6jtefiHent4a«d^tol>e'pr*m(?^;  it  was  plain  from  the 
d<idlahilion,  that  th^  otister  knd  ejectment  were  after 


'  {ti\PiiffhfiTkelhtkei}fJ(jeedsy  Freeman,  d.    Venwn   v.   Wesi, 

Cmi.ll^:'Me,A.'Simpmv.  SWUs.  165. 

Slii'Sier.  ml^i:  52;    Denn,'  d.  (6)  Burr.  1190. 

tH^irriny:  fmksi^'  1  TFib.  176.  (p)  ^lack.  i)73, 

the 
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the  plaintiff's  title  commenced,  and  before  the  action 
brought  (tf). 

Neither  was  the  plaintiff,  eyen  anciently,  as  it  seems^ 
naeessarily  obliged  to  allege  the  particular  day  of  his 
antry  in  tlie  declaration;  and  therefore  where  the 
plaintiff  declared  on  a  lease  to  commence  at  a  future 
day,  virtute  cujuK  he  entered,  and  was  possessed  till 
ejected  by  the  defendant,  this  was  held  good  on  a  writ 
of  error ;  because,  as  it  was  said,  he  entered  by  virtue 
of  the  lease,  which  could  not  be  before  it  commenced ; 
fiov  he  could  not  enter  by  virtue  of  the  lease  till  the 
lease  commenced.  It  might,  however,  have  been 
otherwise,  if  the  declaration  had  been  pnetextu  cujus 
Jtie  entered,  for  the  plaintiff  might  enter  unlawfully, 
or  before  his  time,  under  pretence  of  the  lease  (b). 

The  plaintiff  declared  in  ejectment  in  the  commou 
pleas,  and  after  imparlance,  as  the  course  of  the  court 
then  was,  miide  st  second  declaration ;  if  in  such  case 
the  plaintiff,  by  the  first  declaration,  had  laid  the 
ejectoient  and  ouster  before  the  commencement  of  his 
term,  or  omitted  any  matter  of  sub^tunce^  though  the 
seeond  declaration  were  right,  and  the  ouster  were 
laid  after  his  term  conamenced,  yet  the  plaintiff  could 
Pfrt  recover ;  because  the  declaration  on  the  imparl- 
ance roll  was  the  material  one  on  which  the  action 
was  grounded,  and  must  have  been  supported  by  it ; 
asd  tbe  plea-roll  was  but  a  recital  of  the  other,  and 
tifterefwe  began  with  an  alias  praut  patet^  ^c,  (c) 


U."  I 


(a)  JHerre// V.  S!ni4/A»  Cro.  Jac.      Rep.  406.    Jhuglas  v.  ShanM, 
ai2.  Cro.  £lis.  706. 

(Jb)  WaAely  v.  Warren,  2  Rol.         (c)  Jcnk.  341.  Merrelir.  fitatrt, 

Cro.  Jac.  312. 

And 


In  ejectment*  »j  f 

^fhe  plaintiff  declared  on  a  lease  ma(|e  Jt)y^.,,an|l 
£;  and  on  the  trial  it  appeared  th§<t  |;he^  w^(e  ten^t^ 
in  common.  The  plaintiff  did  not  jfe cover  jj  }f\L\j^^. 
and  JS.  had  been  joint- tenants,  a  joint  lea^se  Jtp^  t^^^^ 
plaintiff  had  been  good,  and  he  u^igl^t  hav^^d^clfij'ecl.^ 
^uad  dcmiserunt.  So  in  the  cas^  9^ J^^K.^^ill&%ti^'y^ 
ff^eston  (a)^  in  which  there,  was  a  verdict  for  th^pl^r. 
tiff,  subject  to  the  opinion  of  the  cqurt,  upon  sj^peciaJL 
case  of  title,  which  was  twide  argued,  wherein  s<everal » 
points  were  debated,  but  at  last  were  reduced  to  the 
single  question,  "  whether  tenants  in  comm^on,  (pan 
**  make  a  joint  demise?"  the  lease  in  the  declaration 
being  laid  to  be  of  the  joint  demise  of  the  plaintiff 'iS 
lessors,  who  appeared  to  be  tenants  in  common.  After 
time  taken  to  consider,  the  court  were  of  opinion, 
that  tenants  in  common  cannot  join  in  making  a  lease^ 
for  their  estates  are  several  and  distinct,  and  there  is 
no  privity  between  them  j  for  which  reason^  one  te- 
nant in  common  may  enfeoff  another.-— Judgment  for 
the  defendants  (^)- 

iThe  reason  of  the  difference  therefore  se^n^s  to  be, 
that  tenants  in  common  have  several  titles ;  th^  free » 
hold  therefore  is  several,  and  if  they  be  disseis^d^  they 
are  pu^  to  their  tseveral  actions  j  a^id  qs  ther  IjtHjfls  of 
tenant^  in  common  are  to  be  consid^^ed  as .  ^liip^^]]^); 
estates,  depending  upon  different  titles^  t^^.p]^p|]^,^ 
cannot  recover  on  their  joint  leasee  b^ca^jpe  tl^t:,^fi^ 
to  allow  the  plaintiff  to  try  two  several},  ^fl^n^  ^^jp^^i^l^ 
titles  in  one  issue,. at  the  same  time^  /Bj^ide^jyjjg.. 
plaintiff,  to  make  out  his  title,  must  pr9y^e  tji^^j^fi^lj  r 


i-*.- 1'   T^    f>7 


(a)  2  Wils.  2312.  Cro.  JaCsX66»,  JUboi^-r^P^im^, 

Jac« 


h)Jurdain    v.    Steere,    Cro.     Comb,  lJ^OL^,£i^Lit.Jj||^^ 
;;  M.    Manik  Y.  ttollington,     d.  ^i^fe  toT^  ^j£^i^-T 


t60  THE  MODfiRN  PRACTICE 

demised  the  whole  to  tilni,  or  else  he  doth  not  sttstain 

his  declaration :  and  the  discovery  of  the  tenancy  ih 

common  proves  the  contrary ;  for  as  they  have  dif-^ 

ferent  titles  to  a  moiety  only,  they  could  not  each  of 

them  demise^  the  whole  (a).  *    But  joint^^tettants  are 

seised  per  my  et  per  tonty  derive  by  one  and  the 

same  title,  and  therefbre  each  may  be  said  to  demise 

the  whole :  and  as  they  must  join  in  an  action  for  any 

violation  of  their  possession,  so  their  lessee  shall  re* 

cover  on  their  joint  demise.    And  if  there  be  twa 

joint-tenants,  and  each  makes  a  several  lease  of  the 

whole,  the  several  moieties  only  pass  by  each  fease  (&). 

Coparceners  seem  to  stand  on  the  same  fonndatioii  and 

reason }  because  both  coming^  in  as  one  heir,  the  pos- 

-aession  must  be  joint,  as  that  of  joint-tenants.    Yet 

in  the  old  case  of  Milliner  v.  Robinson  {c)^  it  was 

allowed  a  good  exception  to  the  declaration,  that  the 

plaintiff  declared  that  two  coparceners  demiserunt. 

Heretofore  therefore,  to  avoid  difficulty  in  such  cases, 

the  way  was  for  coparceners,  joint-tenants,  and  tenants 

{.»<«,  t.j.£  i.  .  leL  to  a  tUrd  perKH..  «.d 

for  thiEit  lessee  to  make  a  lease,    after  the  ancient 

coarse,  to  try  tbe  title. 

Formerly  a  lease  made  by  a  guardian  to  try  the  title 
of  an  infant,  was  held  good ;  for  though  such  lease 
might  be  voidable  as  to  tiie  infknt^  yet  a  stranger 
could  not  defeat  it :  and  if  the  lessee  had  not  been 
allowed  to  maintain  his  ejete^tment  on  such  a  lease,  the 
infimcy  would  deprive  the  minor  of  tibat  remedy  of 


(a)  Fairdaim,    d«  Empton  v.  East,  39.    Doe,  d.  MasMck  a»d 

SkaekieUm,  Bom  S004.  ather$  r.  Reade,  Id.  67* 
.    (Jb)Marriiy.Barrf,lWik.l.        (e)  Moor,  682. 
Aoe,  d.  Jtoper  v^  Xomleifei  12 

punishing^ 


pmiisMhg  the  tfdspitss^r,  #hicli  persotiflr  of  full  a^e 
9^h  Mtitled  to ;  Und  ^bich  i^ould  have  been  denying 
Id  a  minbt  the  coaiftidn  right  and  privilege  of  others* 
The  objection  was  to  turn  his  own  privilege  of  Infancy 
against  himi^lf  (a)« 

It  has  been  long  settled,  that  even  an  'infant  may 
make  a  lease  without  reht,  to  try  hid  title  (b).  Very 
j^refudicial  leases  may  h^  made^  though  a  nx>minal 
rtot  be  rei^erved :  and  there  may  be  most  beneftcial 
considerations  for  a  iea:8e,  though  no  rent  be  l*6i^f tfetf^ 
In  ho  case  can  the  lesi^ei  Atoid  a  lease,  on  account  of 
the  infancy  of  the  lessor  j  \^hich  i^he ws  it  not  to  be 
void,  but  voidable  only.  And  it  in  better  for  infants 
that  they  should  have  an  election.  The  privileg^ii 
ithich  the  la^,  fo^  wise  purpoi^es,  indulges  to  an  iti^ 
lant-^what  acts  shall  bind  him,  and  hc^w  far  they  »h 
void  or  voidable  only,  and  the  ^6tmd  principles  upoa 
'ft^hich  they  depend— >»rere  elaborately  di^cUsi^d  in  the 
<jase  of  Abbot  V.  Parsons  (c).  But  a  lease  fof  yealrs^ 
made  by  the  teiitamentary  guardian  of  ah  infant 
^ihonld  seem,  from  the  cas6  6f  Partly  V.  Hodg^n  (d)\ 
to  be  void.  In  that  casie  the  <|ni&stion  Was,  V^h^ther  a 
lease  for  twenty-one  years,  made  by  the  testamentary 
guardians  of  an  infant,  Mr.  Spencer,  to  Parry,  was 
rfftilbluter;^  v6i4,  of  only  voidable.  It  appieared,  ^at 
Mr.  Spen'cet  Mttsdi?  had  dohe  nb  one  act,  after  hfe 
came  of  age,  rith^r  t(Jwa¥dS  establishing  the  tecrsfe  (sftp«- 
posing  it  voidable),  or  to  avoid  it.  On  the  first  argu- 
iS^»)%  the  coutt  agreed  in  oue  point,  «)i:^.  tiiat  a  t^ta- 


n/T    '  "i    f    ',  1  '  *' 


.j—^ 


J[a)  Wheilery.TouUoUyllatdr.  ther   Y.  Parsons,    Burn    ISOO, 

330.    ffumpkresioiCs  cake.  Moor,  Maddoh  v.  White,  2  T.  B.ldl. 
105:   2Xeofi:21U:   Djfer,33Ttf.         (e)  Bttrr.  1794. 
tjaii.40.  (rf)2Wa8.1f2fc 

%  2  mentary 
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Thnu  where  the  plaintiff  declared  on  a  !ea«e  titben'* 
Aim  d  die  datus  indenturte  prtedicttef  with<mt  tnenticm^ 
hig^  an  indenture  before,  this  was  held  bad,  fbl*  thi» 
'  iincertainty  when  the  lease  commtemced  (a). 

But  if  the  plaintiff  had  declared  on  a  demrse  t<y 
Idtn per  quoddam  scriptum  obligatoriam  habendum  A' 
He  datus  indentnrtB  pradictoe^  this  had  been  ^ood ; 
because  sCfiptum  obligttforium  shall  be  intended  an 
indenture  (6). 

The  plaintiff  declared  on  a  leaflse  of  the  fourth  paA 
of  a  house,  in  four  parts  to  be  divided ;  by  force  of 
Whitfa  he  entered  in  tenementa  prcRdicta,  and  was 
possessed,  till  the  disf^nd^nt  ejetted  hito  tfe  tenement  is 
pradittis :  it  wa^  objectted  in  error,  that  the  pluintilP 
had  laid  the  ou^t»  to  be  of  mote  than,  by  Ws  leai^, 
ht  had  a  title  to ;  for  the  ouster  was  de  tenemiMis 
pfcedictis,  which  at  least  must  be  understood  of  i^ 
whole  house,  and  the  lease  was  only  of  the  fourth  p^it: 
but  the  objection  was  over-tuled,  because  dt  tentmtn- 
tis  prcedictis  shall  be  intended  only  xA  the  fourth  part 
of  which  the  lease  was  made  j  besides,  it  Was  but  jnst 
he  should  recover  as  much  as  he  had  title  to,  thongfa 
be  had  laid  his  ejectment  for  more  (c). 

%e  plaintiff  declare  on  a  demise  made  the  IfttJk 
Asty  tt>f  January,  by  an  indenture  dated  the  4d  day  of 
Jahnary,  without  saying  primo  deiiberat*  the  leth ; 
jheft  thfe  dedaration  was  held  good  t  for  though  all  ift- 

(a)  Brwbfe$  v.  JokMim^  Hetl.         (c)  Rawion  v.  JfupULti,  <Jfe. 
Ha*  £U^2M. 

Ah)  Ttfij^r  T.  Pm§traUU   1« 
Veiit.Mil     S.  C.  2  Kek  ?a6. 
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Ventures  shall  be  presumed  to  be  delivered  oit  the  day 
they  bear  date,  unless  the  contrary  be  shewn;  and 
therefore  this  lease  must  cdmmence  the  2d  day  of  Jl^r 
tiuary,  which,  if  true,  would  be  a  different  lefetse  fttNU 
what  the  plaintiff  declared  on ;  yet  becauM  the  plain- 
tiff hath  declared  on  a  demise  the  16th ,  it  must  ne^M*- 
iMtrily  be  intended  that  the  indenture  was  delivered  «tt 
the  16th,  because  it  cannot  possibly  be  a  demiise  before 
the  delivery ;  and  therefore  the  dtelivery  must  nec€s>« 
sarily  be  intended*  to  have  been  on  the  day  when  th« 
demise  is  said  to  have  been  made,  and  not  the  day  «f 
the  date  of  the  indenture  (a). 

But  where  the  plaintiff  does  not  make  knent  iiMtif 
any  particular  day  when  the  demise  wais  made,  bu^ 
only  in  general  says,  that  /•  S.  by  his  indenture,  bear- 
ing date  the  1st  of  January,  did  demise  to  him,  so  tliati 
it  doth  not  appear,  by  the  plaintiff's  own  shewing, 
when  the  lease  commenced;  the  law  in  such  casen 
construes  the  delivery  to  have  been  on  the  day  it  bwra 
date ;  and  so  the  declaration  was  held  to  be  good,  and 
not  void  for  the  uncertainty  of  the  commencement  ^f 
the  lease,  as  was  objected  (b). 

Though  by  the  modem  practice  the  plaintiff  is  6ot 
obliged  to  prove  the  lease  mentioned  in  the  declal*atiofi 
(as  by  the  ahcieht  practice  in  most  of  the  cases  tited 
he  ^as  obliged  to  do),  for  that  is  now  confessed  by  tln^ 
rule,  and  by  that  means  the  mischief  of  any  vat^M, 
b^ween  the  l^se  declared  on  atid  that  produced  mA  . 
p^&ved  on  the  tlriul,  is  avoided;  which  was  a  dang<^ 


^■ii^fc^i    nil  I  pM<<>«»i 


(a)  House  v.  Laaeton,  Cro.  £liz.     Oo.  ^z.  773.   Cbn^  vnd  'Chm/t" 
600.  2ey>  eai«,  4  £m<Ai.  llfw    iBkitmfU 

(b)  ilall  V.  Denbigh  and  oihersj     and  Capi^B  ^Mie,  a  Ltfdn.  -CM.  *''- 
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the  plaintiff  was  exposed  to,  and  often  miscarried  in^ 
by  tiie  old  aietkod  of  proceeding ;  yet  in  the  modern* 
practice  tiue  plaintiff  mxust  take  care  so  to  declare  as 
8iiit»  with  the  real  title  to  be  sustained  at  the  trial. 
So  Ibmerlyy  if  there  were  several  lessors,  and  the 
dedbntion  was  quod  demiserunt ;  the  plaintiff  waa 
boottd  to  riiew  in  than  such  a  title  that  they  might 
demiw  the  whole ;  for  the  word  demiserunt  must  be 
taken  in  {heading  according  to  the  legal  sense  it  bears*- 
So  that  if  any  of  the  lessors  had  not  a  legal  interest  in^ 
tbeWHOiiE  premises,  he  could  not  in  law  be  said  to 
demise  them,  for  it  was  only  a  confirmation,  where  he^ 
was  not  concerned  in  interest ;  and  therefore  the  con- 
fession of  the  joint  lease  did  not  help,  because  he  did 
not  confess  the  title  by  the  rule.     It  must  not  only  be 
proved  that  the  lessor  of  the  plaintiff  has  title  to  the 
premises  in  question,  and  a  legal  right  to  enter  and 
recover  the  possession,  but,  as  before  observjed^  Uiat' 
he  had  such  right  at  the  time  of  the  demise,  as  stated- 
in  the  declaration  (a). 

So,  where  the  plaintiff  declared  on  a  lease  made  by 
ji»  and  B.  and  it  appeared  on  the  trial  that^*  wasr 
tenant  for  life,  remainder  to  B.  in  fee,  this,  on  a  spe- 
cial verdict,  was  adjudged  against  the  plaintiff;  be- 
cause it  could  not  be  the  lease  both  of  A.  and  B.  to 
pass  the  land  in  pnesenii  to  the  plaintiff;  for  during 
the* life  of  ^.  it  could  only  be  his  lease,  because  he  was 
the  tenant  in  possession;  and  J3/s  joining  in  the  lease 
amounted  only  to  a  confirmation,  but  could  pass  no 
interest  during  the  life  of  ^. ;  therefore  the  allegation 

that  A*  and  B.  did  demise,  was  not  proved  (&). 

^"^■^^•—^"■—■•""■""■■■■^'"•"'■•'^■■^"^^■"■■~»"^"'— "■■•"■■■"■■■■•■■  ■  ■'■  '     ■■■-I  «    ■  ■  iwiaM^i^iww^*^- 

<ff)  MKmUle  v.  WottrngjoH,  Crp.         (b)  Co.   Lit  45  a,     Treporf*^^ 
Jac.  MS.   JDm,  d.  Sk9re  r.  Par-     eam^  •Co.  14 ^.  * 

l0r,a^T.it^ia. 

The 
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• 

^fhe  plaintiff  declared  on  a  lease  ma(|e  J[)j^,.{ind 
£;  and  on  the  trial  it  appeared  that  the^  w^f^  teq^t^ 
m  common.  The  plaintiff  did  notj^^cover^  Ifutji^/t. 
and  JS.  had  been  joint- tenants,  a  joint  ^Qa^se  ^tQ.  $h^. 
plaintiff  had  been  good,  and  he  tniigl^t  hay^^d^cl«e(l^ 
^uod  dcmlserunt.  So  in  the  cas^  9^  Jf^orjhifmftir}  y^ 
IVeston  (^^),  in  which  there,  was  a  verdict /or  the^plgjii- 
tiff,  subject  to  the  opinion  of  the  cqurt,  upon  f^^pecial^ 
case  of  title,  which  was  twide  argued,  wherein  s^everal . 
points  were  debated,  but  at  last  were  reduce4.  to  the 
single  question,  "  whether  tenants  in  conn^on,  gan 
**  make  a  joint  demise?"  the  lease  in  the  declaration 
being  laid  to  be  of  the  joint  demise  of  the  plaintiff 'is 
lessors,  who  appeared  to  be  tenants  in  common.  After 
time  taken  to  consider,  the  court  were  of  ppjnioa, 
that  tenants  in  common  cannot  join  in  making  a  lease, 
for  their  estates  are  several  and  distinct,  and  there  is 
no  privity  between  them  j  for  which  reason,  one  te- 
nant in  common  may  enfeoff  another.-— Judgment  for 
the  defendants  (b). 

The  reason  of  the  difference  therefore  seen^s  to  be, 
that  tenants  in  common  have  several  titles :  ihe  free » 
hold  therefore  is  several,  and  if  they  be  disseised,  they 
are  pu^  to  their  several  actions;  and  as  th^  1^(1^  of 
tenan^  in  common  are  to  be  consid^;:ed  as  ^^^gg[|; 
estates,  depending  upon  different  titles^  t^i^^pl^p^ 
cannot  recover  on  their  joint  lease  ;^b^ca\]i;3e  tl^t  .iivfr^ 
to  allow  the  plaintiff  to  try  two  sever^tl^j^ncl  4^.%V^Ai^ 
titles  in  one  issue,  at  the  same  time^  B,^^Kie6|r  jUi^ . 
plaintiff,  to  make  out  his  title,  must  proye^t^Jiji^efti^b 

(a)  2  Wils.  232.  Cro.  Jac.  160.  Mxn^Y^JRsmdan, 

(b)  Jurdain   v.    Steere,    Cro.     Comb,  WLj^t^lM-MLSiPia^ 
Jac;  69.    Manik  r.  V^olUt^ton,     d.  Shcrer^i^e^  9<li  K^-  . 

•  s  d*rf*d^ 
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demised  the  whole  to  him,  or  else  he  doth  not  stSmtaia 
his  declaration :  and  the  discovery  of  the  tenancy  iii 
common  proves  the  contrary ;  for  as  they  have  dif-^ 
ferent  titles  to  a  moiety  only,  they  could  not  each  of 
them  demise  the  whole  (a).  *    But  joint'^tenants  are 
seised  per  my  et  per  tonty  derive  by  one  and  the 
same  title,  and  therefbre  each  may  be  said  to  demise 
the  whole :  and  as  they  must  join  in  an  action  for  any 
violation  of  their  possession,  so  their  lessee  shall  re* 
cover  on  their  joint  demise.    And  if  there  be  twa 
joint-tenants,  and  each  makes  a  several  lease  of  the 
whole,  the  several  moieties  only  pass  by  each  fease  (&). 
Coparceners  seem  to  stand  on  the  same  foundation  and 
reason }  because  both  coming^  in  as  one  heir,  the  pos- 
session must  be  joint,  as  that  of  joint-tenants.    Yet 
in  the  old  case  of  Milliner  v.  Robinson  (c),  it  was 
allowed  a  good  exception  to  the  declaration,  that  the 
plaintiff  declared  that  two  coparceners  demiserunt. 
Heretofore  therefore,  to  avoid  difficulty  in  such  cases, 
the  way  was  for  coparceners,  joint-tenants,  and  tenants 
i.  coLo,  t.  jok  m  .  leL  t.  .  third  per^.,  <u.d 
for  that  lessee  to  make  a  lease,    after  the  ancient 

course,  to  try  the  tilie. 

< 

Formerly  a  lease  made  by  a  guar£an  to  try  the  title 
of  an  infant,  was  held  good;  for  though  such  lease 
might  be  voidable  as  to  tiie  infkntj  yet  a  stranger 
could  not  defeat  it :  and  if  the  lessee  had  not  been 
allowed  to  maintain  his  ejettoient  on  such  a  lease,  the 
infancy  would  deprive  the  minor  of  tibat  remedy  of 


(a)  Fairdaimt   d.  Empson  v.  East,  39.   Doe^  d.  MasMck  and 

SkadkieUm,  Burr.  3004.  ather$  t.  Reade,  Id.  67. 

V    (h)MarriiT.Barrf,lWih.l.  (e)  Moor,  682. 
Hoe,  d.  Jtoper  v«  Xomleifei  12 

punishing^ 
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ptitiishit)^  the  MspBSB^Tf  #hich  persotisr  of  full  a^e 
Pitt  ifttitled  to ;  lind  ^hich  wottld  have  been  denying 
Id  a  minbt  the  common  right  and  privilege  of  others* 
The  objection  WM  to  turn  bis  own  privilege  of  infancy 
against  him^lf  (a)« 

It  has  been  long  settled,  that  even  im  'infant  may 
make  a  lease  without  retit,  to  try  hid  title  (4).  Very 
prejudicial  leases  may  be  made,  though  a  nominal 
rent  be  reserved ;  and  there  may  be  most  beneftcial 
considerations  for  a  leajse,  though  no  rent  b^  reserved* 
In  no  case  can  the  lessee  atoid  a  lease,  on  account  of 
the  infancy  of  the  lessor ;  whieh  i^hews  it  not  to  be 
void,  but  voidable  only.  And  it  is  better  for  infantu 
that  they  should  have  an  election.  The  privil^;^ft 
which  the  la'w,  for  wise  purposes,  indulges  to  an  iti^ 
iant-^what  acts  shall  bind  hiiA,  and  how  far  they  »h 
void  or  voidable  only,  and  the  sotmd  principles  upon 
^hich  they  depend — ^>9rere  elaborately  discussed  in  the 
case  of  Abbot  v.  Parsons  (c).  But  a  lease  fof  yeaVi^ 
made  by  the  teMamentary  guardian  of  an  infanV 
should  seem,  from  the  cas6  6f  Party  V.  Htdgion  {d)\ 
lo  be  void.  In  that  Case  the  <|nestioii  Was,  Whether  a 
lease  for  twenty-one  years,  made  by  the  testamentary 
guardians  of  an  infant,  Mr.  Spencer ^  to  Parry 9  was 
i^l^tiolutely  void,  or  only  voidable.  It  appeared,  ^at 
iMEr.  Spencer  himself  had  dohe  nb  one  act,  after  h^ 
came  of  age,  either  tdwaVdis  establishing  the  teasfe  (sop^ 
posing  it  voidable)  y  or  to  avoid  it.  On  the  first  argu- 
nUmt  the  cdut%  agrted  in  one  point,  i^iz.  thtf t  a  t^ta- 


.A^ 


*■*! 


Ja)  WheiIerT.TouUom,HatdT.  ther   r.  Parsons^   Barr«    1806, 

380.    BumpkreitQiCs  cake.  Moor,  Maddon  v.  White,  2,  T.  ft.  161. 

I«6:   2Lcon.2Hi:   Dyer,  3374.  (C)  Bttrr.  17W. 

1  AM.  40.  {d)  2  WUs.  7^. 
ib)SS0kek,  i.  Ahbm  $Mt  jtm- 
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mentary  guardian  by  statute,  till  an  infant  was  twenty<¥^ 
one  years  of  age,  and  a  guardian  in  socage,  till  an  in* 
fant  was  fourteen^  were  the  same ;  therefore  whatever 
interest  the  latter  had  in  lands  till  the  infant  was  four- 
teen,  the  guardian  by  statute  had,  until  he  be  twenty-, 
one.     But  as  to  the  main  question,  whether  the  lease 
was  void  or  only  voidable,  they  all  (except  Noei-,  J.} 
doubted  much,  and  gave  no  opinion.     The  Chief  J  us-* 
tice  inclined  to  think  the  lease  void.     Cl|V£,  J.  said, 
he  was  far  from  saying  it  was  either  void  or  voidable. 
Bathurst,  J.  gave  no  opinion,  but  seemed  to  think, 
that  whether  the  lease  was  void  or  not  at  first,  it  cer- 
tainly became  void,  or  at  an  end,  when  Mr.  Spencer 
came,  of  age,  so  could  not  be  a  subsisting  lease  to  give 
the  lessor  of  plaintiff  title.     Noel,  J.  was  of  opinion^ 
that  the  lease  was  a  good  lease,  and  only  voidable  by 
the  infant  when  of  Bjge :  that  he  might  then  affirm  it 
if.  he  thought  fit ;  but  said,  he  should  be  ready  to  de- 
part from  his  opinion,  if  he  should  find  he  had  come 
into  it  too  readily.     Ulterius  consilium.    Afterwards^ 
the  court  were  all  clearly  of  opinion  that  the  guardian 
of  an  infant  cannot  make  a  lease  of  lands,  and  that  the 
lease  in  this  case  was  absolutely  void. — Judgment  for 
defendant  (a). 

9 

But  if  the  liessor  of  the  plaintiff  claim  title  as  g^uar- 
4ian  in  socage^  he  may  be  called  upon  to  prove  that 
the  infant  is  not  fourteen  years  of  age  (6). 

A  man  might  bring  an  ejectment  on  a  joint  lease 
made  by  baron  and  feme,  of  the  lands  of  the  wife,  if 

the  lease  were  made  by  herself  in  person,  whether  by  * 

•  .. 

(«)  2  Wils.  129.  (6)  1  Bl.  Com.  461.    Doe^  J. 

Ht^^e  V.  JSeff,  6  T.  R.  471. 

.1  parol 
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parol  or  indenture ;  for  the  contracts  of  the  wife,  re^ 
lating  to  her  own  estate,  are  but  voidable  during*  co- 
verture, that  she  may  have  the  benefit  of  them  after 
the  death  of  her  husband,  if  it  shall  be  for  her  interest 
to  confirm  them  (a)  :  but  the  husband,  it  .is  said,  ought 
to  join  in  such  lease,  for  husband  and  wife  are  consi- 
dered in  law  as  one  person  (b)  ;  and  as  the  former  has 
an  interest  during  coverture,  in  the  property  of  the 
letter,  the  whole  proprietor  would  not  join  in  the 
lease,  without  the  husband:  and  as  on  such  joint-lease, 
each  may  be  said  to  demise  the  whoje,  that  therefore 
the  lessee  might,  according  to  the  ancient  practice, 
maintain  an  ejectment  on  such  demise  (c).  But  it  was 
not  necessary  that  the  husband  and  wife  should  join  in 
a  lease,  to  try  the  title  to  her  estate :  he  alone  'might 
make  a  lease  for  that  purpose ;  because,  during  cover- 
ture, he  hath  power  over  her  property :  all  his  con- 
tracts therefore  relating  to  it  are  good  during  his  life ; 
for  his  pleasure  must  determine  for  her  who  hath  re- 
signed her  will  to  him ;  though  after  his  death  slie 
might  avoid  the  lease  (d). 

Yet  where  the  plaintiff  declared  on  a  joint  lease  by 
baron  and  feme,  and  the  lease  appeared  in  evidence 
to  have  been  executed  by  a  third  person,  by  virtue  of 
a  letter  of  attorney  from  the  husband  and  wife,  such, 
evidence  was  not  allowed  to  inaintain  the  declaration; 
because  8H£  cannot  delegate  a  third  person  to  act  for 
her,  having  already  devolved  all  power  and  authority 

9  M  -    -  - 

(a)  Batpnan    y,    Allen^   Cro.      Straphan^   Cowp.  201.     Doe  t. 
£liz.  438.*  Childes  v.  Wescot,  Id.      Butcher,  Doug.  53. 

481,  Jordan,  v.  Wilkes,  Cro.  Jac.  (c)  Gardiner  t.  Norman^  Cro. 

3321  Jac.  617. 

(b)  Goodnght,    d.    Carter   v.         (d)  Hankinson    v.    SandthnSt 

Cro.  Jac.  322. 

on 
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cm  her  husband*  But  though  the  letter  of  attoitieyr 
uras  held  void  as  to  the  wife^  yet  it  was  deemed  gopd 
as  to  the  husband :  l^nce  it  was  held)  that  th$  lessee 
mighty  in  this  case|  declare  as  on  the  lea^  of  the  hus? 
bai]|d  oaly  (a), 

A  copyholder  may  declare  on  a  leaae  for  any  num*> 
ber  of  years  without  forfeiture ;  and  the  lessee  of  ^ 
copyholder,  for  a  year^  may  sustain  an  ejectment :  for 
his  estate  is  warranted  by  (aw,   apd  it  is  the  rnqst 
q>eedy  way  for  him  to  recover  the  possession  (6). 

^eoondlyi  Qf  amending  the  declaration. 

If  the  cause  be  adjourned  for  difficulty  into  the  ex? 
chequer-chamber,  since  the  court  itself  decays  the 
plaintiff^  it  will,  upon  a  rule  delivered  to  the  defendant 
to  shew  cause  to  the  contrary,  enlarge  the  term ;  un*^ 
less  the  defendant  pan  sheiif  very  good  cause  to  the 
contrary ;  because  the  defendant,  having  entered  intq 
a  rule  to  confess  a  lease,  without  mentioning  the  term^ 
it  must  be  understood  to  be  such  a  lease  as  is  adapted 
for  the  trial  of  the  plaintiff's  title  \  especially  since 
the  defendant,  by  coming  intp  the  rpom  of  the  easual 
ejector,  had  delayed  the  plaintiff  from  getting  post 
session :  for  though  it  may  be  said  to  be  the  plaintiff's; 
fault  for  not  delivering  his  declaration  qf  a  term  large 
enough,  whereon  to  obtain  judgment ;  yet  since  the 
flefendant  delays  him  by  permis^iqUfOif  the  courti  it  is. 


(a)  Wilson  v.  Riche,  Yelv.  1.  Id.  636.     Wieekr  r.  Toubaih 

2  ibrownl.  2481  Gardiner  y.  Nor-  Hardr.  330.  Eastc(mri  v.  Weekg, 

man^  Cro.'  Jac.  617.        '    '  Lutw.  799.  Copyhold  Guet,  4  €ot 

■  Partridge,  Pro.  26  a.  Co«  lit  398  a. 


SluE.  469.  Ooodwin  ?« totigkurtt, 


npt 


r^  fit  that  the  original  shortness  of  the  term  should 
turii  to  his  prejudice  (a). 

But  this  case  is  said  in  Salkeld  to  have  been  done  by 
consent  of  parties,  that  is,  that  the  court  would  not 
take  farther  time  to  adjourn  and  deliberate,  where  the 
term  was  near  spent,  unless  the  parties  would  consent 
to  enlarge  it.  For  where  the  parties  were  hung  up  by 
im  injunction  from  the  court  of  chancery,  the  court 
refused  to  enlarge  the  term,  without  consent  of  par- 
ties ;  because  that  would  be  to  alter  the  record  of  the 
plaintiff's  declaration,  which  they  would  not  do  with- 
out consent. 

However,  in  a  subsequent  case,  the  term  was  en^ 
larged  without  consent,  from  five  to  ten  years  (b).  An<t 
the  court  has  changed  the  plaintiff  in  ejectment,  after 
declaration  delivered ;  enlarged  the  term,  where  th^ 
cause  has  been  long  iii  agitation ;  and  judgment  has  been 
ei^tered  against  the  plaintiff  even  after  his  death  (c\ 

&o^  in  the  case  of  a  plain  mistake,  the  court  will 
enlarge  the  term ;  as  in  Lee  v.  Ellis  {d)^  which  was  an 
ejectment  of  Hilary  Term  1772.  The  plaintiff  de- 
clared on  a  demise,  1st  November,  27  Geo.  2.  1753,  to 

hold  from  30th  October  then  last  past,  for  seven  years. 

> 

On  this  record  notice  was  given  for  trial  at  the  Lent 
assizes  1772,  and  a  special  jury  struck ;  but  the  mis- 
take being  discovered,  the  record  was  not  entered. 
It  was  moved  to  amend  the  declaration,  by  striking 
out  the  word  "  s^ven,''  and  inserting  the  word  "  thirty- 

(a)  DidUjM  Y.  GxeeiwiH,  Cartb.  (c)  1  Sid.  24.  Addison  v.  0lir 
3.  Pigkim  r.  Gr^m0,  Cdinl^.  50.  Msn  Otvcm,  1  Mai.  252. 

(b)  Oates  t.  ISkqaferd,  Sira.  (d)  BL  Rep.  940^ 
W72. 

one. 
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one/*  Per  Cwr.— This  is  a  plain  mistake  in  the  dej 
claration,  and  may  be  amended  by  the  writ,  which 
speaks  of  a  term  npt  yet  expired :  whereas  the  declara- 
tion cpuntsf  of  a  term  expired  twelve  years  before  the 
aption  brought.  An  ejectment  19  the  creature  of  the 
court,  and  open  to  every  equitable  regulation  for  ex- 
pediting the  true  justice  of  the  case.     ^ 

The  general  rule  for  amending  declarations  in  eject- 
n>ei)t  was  fom^erly,  that  no  declaration  could  be 
apiendeid  before  appearance ;  nor  afterwards,  except 
in  matter  oi  form  {a).     And  in  the  following  case  tht 

"  demise  was  held  to  be  mere  matter  qf  form. 

./••■•• 

,  JIdrdman  v.  Ptlkington  and  Russell  (b).  A  rule 
had  been  made  for  defendants  to  shew  cause,  "  why 
"  the  declaration  should  not  be  amended,"  by  altering 
the  tinje  of  the  demise.  The  case  was  so  circum- 
stanced, tjiat  t^he  plaintiff  would  have  been  barred  by 
a  fine,  if  put  to  bring  a  new  ejectment.  The  declarar 
.|;ion  had  be^n  delivered  four  years,  when  the  defendant 
pleaded ;  but  nothing  had  bqen  done  since  j  the  plain- 
tiff having  been  stayed  by  an  injunction  which  had 
heen  just  dissolved.  The  ejectment  was  brought  upon 
an  entry  made  to  avoid  a  fine ;  and  the  plaintiff  was 
out  of  tioie  to  make  a  new  entry.  On  shewing  cause 
against  the  rule,  Bennet  v.  Gandy  (c)  was  cited;  where 
^eave  was  prayed  to  amend  the  cleclaration,  by  altering 

the  time  qf  th^  deqiise,  but  refused ;  because,  if  the 

...  ,  ,  • 

timp  was  altered,  that  would  make  it  a^new  demise. 
Also,  Caseworth  v.  Thomas  (d),  which  was  a  like  de- 

(a)  Ro€f  d.  tStephenson  Y.  JDoe^    *    (c)  Carih.  178. 
Barn.i8tf.'      -*^  (d)  P.  ll  G.  2.  B.  R. 

(6)  Burr.  2447.  - 

t;erminationf 
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termination.  So,  in  Scrutton  v.  Scrutton  (a),  it  was 
denied;  and  in  Roe  v.  Doe,  on  the  demise  of  Stephen" 
son(b).  So,  in  Puleston  v.  Warburton{c) ;  and  Gooe/- 
^///e  V.  Meymott  (d). — On  the  other  side,  the  case  of 
Askin  V.  Parkins  (e)  was  relied  on ;  where  all  the 
judges  unanimously  held,  "  that  an  ejectment  was  to 
**  be  considered  as  a  fictitious  form  of  action,  invented 
**  under  controul  of  the  court  for  advancement  of  jus- 
^*  tice,  and  a  mode  to  try  the  right  in  question."  And 
It  was  said,  that  Mr.  Justice  Yates,  at  Lancaster, 
had  ordered  a  declaration  in  ejectment  to  be  amended. 

0 

Yates,  J.  and  Aston,  J.  thought  the  plaintiff,  being 
out  of  time  to  make  a  new  entry,  was  a  reason  for 
amending;  and  cited  the  case  of  the  Executors  of  the 
Duke  of  Marlborough  v.  JVidmore  (f) ;  where  the 
declaration  was  amended  by  laying  the  promise,  as 
made  to  the  executors,  instead  of  the  testator;  be- 
cause  the  action  would  otherwise  have  been  lost,  by 
the  statute  of  Limitations  having  run  upon  the  pro- 
mise made  to  the  testator. — Lord  Mansfield.     An 

'  r  -  »  • 

ejectment  is  a  mere  fictitious  action.  The  demise  is 
mere  matter  of  form :  it  does  hot  exist.     It  is  not  like 

r 

a  real  title.  It  appears,  that  this  was  an  entry  to 
avoid  a  fine ;  and  the  demise  is  laid  before  the  plaintiff 
liad  made  the  entry,  instead  of  being  made  after.  We 
are  all  clearly  of  opinion,  that  he  ought  to  be  at  liberty 
to  amend,  upon  payment  of  costs. 

In  a  subsequent  case  (Vicars  v.  Haydon^  lessee  of 
Carrol  (g)  ),  the  court  of  king*s  bench^  after  affirm- 
ing a  judgment  in  ejectment,  from  Ireland,  amended 


T 


(a)  Barnes,  4to.  17.  (€)  Burr,  666. 

(b)  Barnes,  4to.  186.     .  (/)  2  Stra.  890.    Fitz.  139. 

(c)  Carth.  401.  6  Mod.  332.  (^)  Cowp.  84l. 
^d)  2  Stra.  121L 
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tki^  d^cligmtioiit  by  enlarging  the  term,  and  that  thoagb 
the  record  had  previously  been  rejpiitted.  Carrol f  in 
Michfielinas  T^rai  176^,  in  the  name  of  Hay  don,  hiy 
If^ssee,  broaght  w  ejectment  in  Ireland  for  Unds  there^ 
aiid  laid  the  demis/?  to  be  iotjifteen  years,  from  25th 
pf  JSTovember,  1762«.  In  the  $ame  term,  an  injunction 
Ycis  granted  by  the  court  of  exchequer  in  Ireland,  at 
Ijbe  ip3liaxic;e  of  Vicars*  On  application  to  the  court, 
Q^rrol  was;  peiToitted,  at  the  sununer  assize^  in  1768» 
t^  try  the  ejectment,  e^uscution  being  stayed  till  fur^ 
thi^  order ;  and  the  plaintiff  had  "a  verdict.  A  nen^ 
trial  was  moved  for,  itnd  refused ;  whereupon  Vicars 
brought  a  writ  of  error  in  the  court  of  king's  bench 
kfirSy  and  the  judgn^at  below  was  affirmed.  Carrol^ 
proceeding  to  get  possession  of  the  premises,  notwith-* 
standing  execution  had  been  stayed  by  order  of  the 
court  of  exchequer  in  Ireland,  was,  in  1769,  prevented 
from  so  doing,  by  further  injunction ;  and  dying  in 
1770,  the  injunction  bill  was  revive^  against  bis  re- 
presentatives. In  Michaelmas  Term  1777,  the  cau|ie 
in  the  court  of  exchequer  in  Ireland  was  he«rd»  an4 
ViQars"  bill  dismissed :  but  thirteen  d^s  before  dis*^ 
mission  of  the  bill,  the  tena  in  ejectme|it  expired.  In 
Easter  Term  1779,  which  was  after  the  writ  of  .e^c^r 
brought,  and  before  the  record  was  remitted,  sfgflicar 
tion  was  made  to  the  court  of  king's  befich  in  Ir elands 
to  amend  the  record  by  enlarging  the  tt^rmj  ip^hich 
was  refused,  because  the  record  of  the  judgment  was 
fiere ;  and  the  court  there  said,  ^'  they  never  am^aded 
**  after  a  writ  of  errc»-  was  bwught,  and  the  ncon^ 
'*  seat  aver  to  Eugiawf :  but  the  applioatioa  to  a]p>en4 
'^  flomst  be  made  here.^'  The  record  was^  afterwards 
remitted  to  Ireland.  It  was  then  moved  in  court  here, 
to  amend  the  i:ec<u:d,  by  enlaiig^Rg  the  ter«s  in  4he 

declaration 


ogos^,  it  wa«  objected^  tb^t  a«  th$  record  W9^  9ei4 

l^^^K  tQ  Irplmdf  this  cQu^  co^ld  not  aniend%    IP^nding' 

^^  (sj^ptmenty  thia  coairt  vuglit  enlarge  tbe  term }  ^\]Vt 
bi^r^,  ^be  ps^ys^  was  detennii^ :  therefore  it  oquld  not 
]t^  d^ne  but  by  jcon$u^nt,  A  dl9tuicti«ti  ifvas  qjjif^  tak«n 
betw^fo  a  nLotipn  to  enlarge  a  tejrpx  before  it  ^^piredp 
s^q4  4fter ;  wbicb  was  the  case  bere :  for  tbat  va9  more 
properly  ipalsiing  a  q^w  temtp  In  wppept  of  tbie  rid^ 
^ap  dted  Ibe  last  cafe  o/i Pilkington  v.  Russell;  QntC4 
y.  l^kepherd  (a)  -,  and  ^p0  v.  £//i>|  Ea«t.  14  Geo.  3i. 
C*  B.  where  the  declaration  counted  of  a  term  exr 
pired  twelve  years  before  the  action  brought,  and  wa^ 


JiOrd  I^AN^iBXfB,  You  hav^  i|ot  touched  upon  the 
Plily  doubt  I  hayei  which  is,  whether,  being  a  reoprd 
from  Jr^landf  this  court  ca»n  amend  it :  for  though  th? 
ffcoffd  be  fictitipu^y  here,  it  is  not  so  in  fact, 

T9 1^  it  was  sutiswwed,  that  in  Bac.  Ab.  tit.  Error ^ 
909>  it  is  saidf  -  ^  that  when  the  transcript  is  come  safo 
f ^  from  Ir^tandf  and  entered  on  the  rolls  of  this  courts 
f^  it  Jis  fi  perfecit  record  here.'*  That  in  Yelv.  118.  a 
precedent  was  shewn  of  a  record  removed  fropa /rer 
Isnd  reniaining  here.  And  Meredith's  (&)  c«se,  where 
a  judgment  given  in  Ireland  was  amended  by  this 
fm^^f  wan  cited* 

Idnd  Mansfiislp.  The  single  dkmbt  is  upon  the 
l^rw.  For  the  record  is  gone  back  to  the  court  of 
liiing's  benQh  in  Ireland f  and  the  whole  of  it  is  sup- 
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posed  to  be  sent  there.  Therefore  they  must  issue  the 
subsequent  process.  Upon  a  writ  of  error  to  the  house 
of  lords  from  this  court,  a  transcript  only  goes  up : 
and  the  record  is  supposed  to  be  sent  back  again  hither ; 
and  if  the  judgment  be  affirmed,  this  court  must  issue 
execution.  On  a  writ  of  error  from  the  common  pleas, 
though  a  transcript  only  be  removed,  this  court  may 
award  execution.  Upon  a  writ  of  error  from  Ireland^ 
in  judgment  of  law,  the  record  is  removed  here ;  but 
in  fact,  a  transcript  only  comes  over ;  and  when  the 
judgment  is  affirmed,  is  sent  back.  In  the  case  of  the 
bill  of  exceptions  in  Symmcrs  v.  Regem  (a)^  I  had  oc- 
casion to  enquire  particularly  into  the  form,  and  it  is 
as  I  have  stated.  When  the  judgment  is  affirmed,  a 
mandatory  writ  issues  from  hence,  to  the  king's  bench 
in  Ireland f  reciting  the  whole  record  and  proceedings, 
and  commanding  them  to  do  execution,  by  which  the 
cause  is  restored  to  that  court.  In  the  case  of  Sir 
Thomas  Broughton  (i),  which  went  from  this  court 
to  the  house  of  lords,  after  the  house  had  affirmed  the 
judgment,  it  was  supposed  a  mistake  had  been  com- 
mitted by  the  house,  and  it  was  wished  to  be  (enquired 
into ;  but  the  record  was  come  back  to  this  coinrt.  If 
the  court  can  do  what  is  asked  in  this  case,  it  ought 
to  be  done :  it  is  mere  matter  of  form. — The  court  has 
looked  into  the  case ;  and  the  proper  mode  of  relief 
is  according  to  the  following  rule,  which  was  pi'O- 
nounced;  namely,  **that  upon  payment  of  the  costs 
"  of  the  application  to  the  plaintiff  in  error,  the  de- 
"  fendant  in  error  be  at  liberty 'to  amend  the  record 
"  in  this  cause,  by  striking  out  the  word  *  fifteen'  in 
**  the  declaration,  and  inserting,  instead  thereof,  the 
.■  ■■■       ..    .1  ■        ■-' — —    ■-■ .  .■■■■■,..,.,. 

>     (a)  Cowp.  48£r.  (fty2  Black:  038.  . 

**  word 
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*'  word  *  twenty  :*  and  that  a  supersedeas  issne^  at  the 
"  expence  of  the  defendant  in  error,  to  the  writ  of 
**  mittimus  heretofore  sent  to  the  judges  of  the  court 
"  of  king's  beitch  in /re/fl;?t/;  and  that  another  writ 
''  of  mittimus  issue,  at  the  expence  of  the  defendant 
"  in  error,  to  the  judges  of  the  said  court,  inclosing 
"  the  tenor  of  the  record  so  amended," 

« 

And  where  an  ejectment  was  brought  upon  a  cove- 
liant  to  finish  certain  buildings  in  a  workmanlike  man- 
ner before  the  29th  September,  1813,  the  demise  was 
laid  on  the  26th  day  of  March,  and  the  declaration  deli- 
vered on  the  29th  October,  1813,  the  tenant  appeared  in 
the  regular  course,  and  the  issue  was  made  up,  and  the 
cause  set  down  for  trial  at  the  first  sittings  in  Middle^ 
sex,  in  Hilary  Term  1814 ;  but  being  entered  late  in 
the  paper,  stood  over  until  the  second  sittings.  A  rule 
to  shew  cause  why  the  day  of  the  demise  should  not 
be  altered  to  the  30th  of  September  was  obtained  by 
.the  lessor  of  the  plaintiff,  which  rule  was  made  abso- 
lute immediately  before  the  rising  of  the  court,  on  the 
morning  of  the  second  sittings  {a). 

And  the  courts  will  now,  to  forward  the  justice  of 
the  case,  even  before  appearance,  permit  the  declara- 
tion to  be  amended.  In  Hopcroft  v.  Noright,  in  the 
Common  Pleas,  Trin.  35  GreOi  3.  an  application  was 
made  to  the  court  to  amend  the  declaration,  by  alter- 
ing the  venue  from  Oxford  to  Northamptonshire ; 
it  was' resisted  on  the  ground,  that  the  defendant  had 
not  appeared  j  but  the  court  made  the  rule  absolute : 
the  chief  justice  observing,  that  the  proceedings  being 

(a)  Doe,  d.  Rumfard  v.  Miller,  Ad.  Ej,  199. 

4:  a  fiction 
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II  ^dlloA  to  a&sweir  tfafe  «»Ai  tif  jMtic^,  tib«  eddrt  WjriiM 
d(>  ^617  thing  ih  its  (foWet  to  fbrWHrd  it.  And  tll6 
Ififtg'ti  fi^flcb,  iii  Tfihif^  T«ttii  l8l6>  in  it  csM6  of 
Cobbep  V.  ilcr«,  %h«f6  tiie  iiaiidte  6f  t\6  teifaftf  in  pofi- 
i^Mibn  #i»  i]Ki«it«d  at  the  beginttitii^  of  ^«  deela- 
ftttidtl,  ilisteild  of  tiJbt  of  Ibe  casdid  «je<5t6r  (Ih^  {nrd-' 
ceedings  in  othei*  ietpeefs  fxeiitig  i*egaiar),  the  confi 
granted  the  rule  for  judgment  upon  the  common 
flffldavit  «f  sei^ice,  a6d  sctg^eitted  thfit  if  the  fefttant 
6M.  net  ttppti»,  appiifcbfiOft  tlhcftild  be  tirade  fo  mA^ai, 
tki  declaration. 

And  the  postea  tbay  bfe  amended  at  sttiy  fhtafe^  bjr 
fh<  judge's  not^s ;  even  after  final  jnd^ieAt^  and  k 
^rit  (rf  ^rror  bronght  j  ^  ki  Church  t.  Perkins  (a)p 
khd  fivehty-thfree  other  de^endaAls.  At  the  trial  of 
Ihat  cause  before  Lord  Lotr^tiBOftoiTGH^  a  vetdict 
ttras  given  for  the  plaintiff  agdih^t  tiffenttf-iu^o  of  th^ 
defendanti.  The  pvsteH  isiCated,  that  ('^as  to  all  iSSb 
^  ptetbisen  in  the  withitt-wtitt^tt  declaration  mfen^ 
*^  tioned,  except  M  to  two  colE^ged  parcel  thereof/*) 
ttventy-^two  of  the  defendianfi^  (haming  thefl^)  ^^fffe 
guilty,  &c.  and  damages  were  assessed  at  one  shilling, 
and  costs  j  and  ('^  as  t6  the  sHid  two  cotla|fes  parcel 
''  of  the  pi'elnises  inthe  said  declaration  mentibiMd/') 
ihat  the  skid  N.  and  M.  (tiiie  other  two  defeiidaMitd) 
i^ei-e  nt)t  guilty,  &c.  The  defeildaAts^  bronglit  ar  Wtit 
of  error  J  after  joinder  iil  ei*fdl*,  rfnd  a  day  a^oiiil^ 
fo^  urgUMent,  the  defendant  in  eifrdr  Applied  to  iMA 
LouGHBOROiTGlf ,  to  am^nd  thb  postea  by  hin  nciti^i, 
which  he  did;  by  directing  that  the  words  #ithih  ftte 
inirerted  commaisk  (as  abof e)  shoidd  be  litruck  euf. 

....     ..«      -~  .    .    ail  I  ■  ^ 

^■^^—i »»i^— — — ^i»—i I  III  I  III    — —I— pi^M— —1^^— — ■^■^i^lM^I^^^'^ 

(ft)  3  T.  R.  7». 

The 


The  defendant  ih  error  afterwards  applied  tdr  ofne  erf 
the  judgpesr  of  the  feourt  df  kiftg''sr  bench,  nantelyi  Mr. 
h  BtTLUSR,  to  amend  the  judgntent  roll  and  the  fran« 
script  ther^f y  as  abore ;  Who  made  a  colidititmal  of d^r^ 
diat  the  lessors  of  the  plaintiff  shdttld  be  at  liberty  M 
amend  tlie  roll,  agreeable  to  the  pvstta.  A  motion 
was  afterwards  made  to  set  aside  the  order  made  by 
Lord  LouGHBOROtJGHy  becanse  it  was  an  amend^- 
ment  by  a  jadge  of  another  conrt,  and  made  after  the 
expiration  of  one  term  after  the  trial.  It  was  ttfged, 
tliat  the  instant  the  postea  is  deli'irered  into  the  cotLtt 
to  which  the  record  belongs,  the  judge  of  nisi  pritfi 
has  no  longer  any  contronl  over  it ;  and  in  any  event 
could  not  be  permitted  to  be  made  after  a  term  had 
elapsed.  But  the  court  said,  there  was  no  foundation 
for  the  objection  i  for  that  according  to  the  practice 
of  amending  by  the  judge's  notes,  which  was  of  infi- 
nite utility  to  the  suitors^  and  as  antiient  as  the-  time 
ef  Charles  the  first,  the  amendtnent  might  be  madte  M 
any  time. 

Gertainlyv  where  there  is  a  general  verdict  on  a*  d^^ 
ekiration,  consisting  of  several  counts^  some  of  Whicll 
are  mconsistent,  or  bad  in  point  of  ]aw,  and  etidHflee 
only  has  been  given  on  those  whieh  are  good  or  eon- 
sistent,  the  verdict  may  be,  and  constantly  is^  amended 
by  the  notes  of  tibe  judge  who  tried  the  cause.  Kiiy^ 
tiie  practice  has  even  been  extended  to  a  crimirttii  ca^e. 
For  insl^mce,  one  Gibson  Was  tried  for  robbii^  Mr# 
Francisy  and  convicted;  a  mistake  was  afi;er#ai^s 
discovered  in  the  verdict,  which^  upoh  considtal&oiL 
with  ail  the  judges^  wa»  corrected  from  minutes  signed 
l^y  the  jury,,  and  the  prisoner  executed.  This  dis- 
tinction however  must  be  attended  to,  that  if  there  be 

only 
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only  evidence  at  the  trial  upon  such  of  the  counts  arf 
are  good  and  consistent,  a  general  verdict  may  be 
altered  by  the  notes  of  the  judge,  and  entered  only  on 
those  counts  j  but  if  there  be  any  evidence  applica- 
ble to  the  other  bad  or  inconsistent  counts  (as  in  an 
action  for  words,  where  some  actionable  words  are 
laid,  and  some  not  actionable,  and  evidence  be  given 
of  both,  and  a  general  verdict),  the  postea  cannot  be 
amended  :  in  such  case,  it  is  impossible  the  judge  can 
say  on  which  of  the  counts  the  jury  assessed  the  da-* 
mages,  or  how  they  apportioned  them :  the  only  re- 
medy then  is  by  awarding  a  venire  de  novo(,a). 


VIL  The  plea  and  general  issuer 

The  general  rule  in  the  issue  of  this  action  is,  that 
:^hatever  bars  the  right  of  entry,  is  a  bar  to  the  plain-^ 
tiff's  title :  the  plaintiff  must  therefore  prove  seisin, 
within  twenty  years,  in  himself  or  his  ancestors ;  or 
must  prove  seisin,  in  a  third  person,  of  a  particular 
estate  in  the  land,  and  that  he  claimed  within  twenty 
years  after  the  reversion  accrued ;  or  that  he  was  an 
infant,  feme  covert,'  non  compos^  imprisoned,  or  be-* 
yond  the  sea,  at  the  time  when  the  title  acci*ued,  and 
that  he  .claimed  within  twenty  years  after  he  came  of 
ftge,  &c.— for  every  plaintiff  in  ejectment  must  shew 
a  right  of  possession j  as  well  as  of  property ;  and  there- 
fore the  defendant  need  not  plead  the  statute  of  Limi« 
tations,  as  in  other  actions  (6). 


(a)  Dougl.  877.  8vo,  (6)  Ttfy/or,  d. -4%iw  v.  iforrfe, 

Burr.  119. 

A  fine 


/ 
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A  fine  and  non-claim,  or  a  diseent  cast,  which  take 
away  the  entry,  are  good  pleas  in  this  action,  in  bar 
of  the  plaintiff's  right  of  entry. 

So  an  accord  with  satisfaction  is  a  good  pleaj  for 
it  is  an  action  of  trespass  in  its  nature.  And  by  per« 
mission  of  the  court,  the  defendant  may  plead  to  its 
jurisdiction.     For  instance  (a),—* 

Ancient  demesne  is  a  good  plea  m  ejectment ;  though 
leave  must  be  obtained  from  the  court  to  plead  it :  and 
the  affidavit,  to  obtain  such  leave,  must  shew  that  the 
lands  are  holden  of  a  manor  which  is  itself  ancient 
demesne  (^).    And  such  plea  will  be  permitted  to  be 
filed  de  bene  esse  within  the  four  first  days  pending  a 
rule  nisi,  for  permission  to  allow  the  plea  so  filed  (c). 
In  Rust  V.  Roe(d),  cause  was  shewn  why  the  tenants 
in  possession  should  not  have  leave  to  plead  that  the 
lands  specified  in  the  declaration  were  holden  in  an- 
cient demesne.     It  was  admitted,  that  such  a  plea 
might  be  received  in  ejectment,  with  leave  of  the 
court  and  on  a  proper  affidavit ;  but  the  affidavit  was 
objected  to,  because  it  only  alleged  '^  that  the  lands 
*^  in  question  were  holden  in  ancient  demesne,  and  of 
"  the  manor  of  Godmanchester y*  but  did  not  allege 
'<  that  the  manor  was  (itself)  holden  in  ancient  de- 
"  mesne.'*     That  in  the  case  of  Denn  v.  Fenn  (e),  the 
affidavit  was,  ''  that  the  lands  were  holden  of  such  a 
^'  mano/,    which  manor  was  holden  in  ancient  de- 
"  mesne."     Besides,  it  might  be  only  a  term,  in  the 


(a)  Peyto^M  eaae^  9  Co»  77.  Al-  (c)  Doe,  d.  Morton  v.  Eoe,  10 

den's  ease,  6  Co.  105.  East,  523. 

(6)  Hatch  y.  Cannon,  3  Wik.  (d)  Burr.  1046. 

51.  (e)  Trin.  24  Geo.  2.  B.  R. 

T  lessor 
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lessor  of  the  plaintiff :  if  so^  he  could  ntot  sue  there ; 
for  Ae  writ  of  right  close  only  lies^  where  the  de* 
mandant  has  a  fee,  or  at  least  a  freehold.  In  support 
of  the  rule  was  cited  Ferrers  v.  Miller  (a),  where 
ancient  demesne  was  pleaded  in  ejectment.  It  was 
conceded,  that  leave  must  be  asked  of  the  court  to 
plead  it :  and  though  by  4  &  5  Ann.  c.  16.  s.  11.  it  is 
required,  in  case  of  plieading  a  dilatory  plea,  '^  that 
f^  the  party  offering  it,  do  by  affidavit  prove  the  truth 
''  of  it,  or  shew  some  probable  cause  to  the  court  to 
"  induce  them  to  believe  that  the  feet  of  it  is  true  j*^* 
yet  the  affidavit  did  shew  probable  cause  to  induce 
such  belief.  It  shewed,  "  tiiat  the  lands  were  holden 
<^  iu  ancient  demesne ;  that  they  Were  holden  of  the 
'<  manor  of  Godmanchester ;  and  that  there  was  a 
^^  court  of  ancient  demesne  in  the  borough  of  God-- 
"  manchester,  where  the  plaintiff  might  have  pro- 
"  ceeded."  Whether  the  lands  were  parcel  of  tlie 
superior  manor,  was  a  fact  triable  by  jury :  though 
the  question,  **  whether  that  superior  manor  be  or  be 
'<  not  holden  in  ancient  demesne/'  must  be  tried  by 
'*  record,  namely,  by  Domesday  Book.  The  judg^es 
in  court  concurred  in  opinion,  that  there  was  not  suffi- 
cient ground  laid  for  obtaining  le^ve  to  plead  the  plea. 
FosTETBt,  J.  observed,  that  as  it  was  agreed  to  be  ne- 
cessary to  ask  leave  of  the  court  to  plead  this  plea  to 
a  declaration  in  ejectment,  it  follows  of  course,  that 
it  must  be  in  the  dii^cretion  of  the  court,  either  to 
grant  or  to  refuse  leave.  And  he  thought  the  affidavit 
was  not  sufficient  to  oust  the  superior  court  of  its  juris- 
diction. He  spoke  of  the  courts  of  ancient  demesne, 
as  putting  the  subject  out  of  the  protection  of  the  law, 

m 

(ii)  Salk.  217.    Cartli.220. 

and 
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»nd  fitter  to  be  totally  destroyed,  than  fayoured  or 
assisted. — ^WiLmot,  J.  said,  it  was  a  strangle,  wild 
Jurisdiction ;  where  the  jurors  are  judges  both  of  law 
and  of  fact ;  where  the  ignorant  are  called  upon  tp 
determine  the  nicest  points  of  law:  therefore  he  was 
not  for  granting  such  leave^  unless  compelled  by  au- 
thority. Indeed,  if  the  case  had  been  brought  strictly 
within  the  rule,  leave  must  be  granted :  we  cannot 
help  it.  The  authorities,'  down  from  Aldcn^s  case  to 
this  time,  it  is  true,  are, ''  that  ancient  demesne  is  a 
^'  good  plea  in  ejectment."  But  if  you  would  oust 
this  court  of  jurisdiction,  you  must  shew  **  that  another 
**  court  has  jurisdiction/'  Now  this  affidavit  does  not 
shew  'Hhat  there  are  suitors  in  the  other  court;'*  nor 
''  that  these  lands  are  bolden  of  a  manor,  which  ma- 
'^  nor  is  holden  in  ancient  demesnes*''  Whereas,  if  the 
lands  only,  and  not  the  manor,  are  ancient  demesne, 
l^he  matter  cannot  be  tried  in  the  court  of  that  manor* 
The  affidavit  ou^t  to  have  shewn,  ''that  the  lands 
**  are  holden  of  a  manor,  which  manor  is  ancient  dc'i- 
^*  mesne :"  and  so  was  the  affidavit  in  d[ie  case  of  Denn 
V.  Fenn;  and  so'  is  the  plea.  It  cannot  be  tried, 
''  whether  tlie  lands  themselves  are  ancient  demesne)," 
Domesday  will  pot  shew  that.  Domesday  will  only 
shew  whether  the  manor  is  so  or  not.  The  form  of 
the  plea  makes  this  as  clear  as  the  sun.  This  affidavit 
does  not  therefore  pursue  the  proper  form.  And  it 
ought  to  be  shewn,  that  the  lessor  of  the  plaintiff  has 
a  freehold.  How  can  he  sue  there,  in  ejectment,  a3 
lessor  of  a  term  ?  Upon  such  a  strange,  wild  jurisdic- 
tion as  this,  and  upon  such  an  affidavit,  I  am  not  for 
giving  the  defendant  leave  to  plead  this  plea.— -Rule 
discharged. 

T  2  And 
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And  where  an  ejectment  was  delivered  in  the  county 
borough  of  Carmarthen^  it  was  moved  for  leave  to 
plead  to  the  jurisdiction  of  the  court  of  king's  bench ; 
a  rule  to  shew  cause  was  granted :  which  was  after- 
wards made  absolute  {a).    Yet  the  rule  granted  in  this 
instance,  seems  only  to  have  affected  the  casual  ejector, 
the  only  then  defendant.    The  motion  might  have  been 
more  applicable,  had  it  been  made,  ^  that  the  tenant 
^*  in  possession,  when  made  defendant,  might  have 
"  leave,   &c."    The  common  practice  of  the  court 
being  to  receive  motions  for  judgment  against  the 
casual  ejector  nisi^  S^c.  after  the  term  is  ended,  upon 
the  common  rule,  the  new  defendant  has  [not  any  op- 
portunity, either  to  plead  to  the  jurisdiction,  or  to 
move  for  leave  so  to  do.     But  in  every  such  plea  the 
defendant  must  state  another  jurisdiction ;  therefore  if 
an  action  be  brought  here  for  a  matter  arising  in  Waksj 
to  bar  the  remedy  sought  here,  the  jurisdiction  of  the 
court  in  Wales  must  be  shewn ;  and  in  every  case,  to  * 
repel  jurisdietion  here,  the  party  must  shew  a  more 
proper  and  sufficient  jurisdiction  elsewhere.    Fleas 
either  in  bar,  or  in  abatement  of  the  action,  are  now 
but  seldom  (if  ever)^  pleaded  j  for,  according  to  the 
modern  practice,  the  defendant,  if  he  appear,  is  ge- 
nerally bound  by  the  consent  rule,  to  plead  the  general 
issue  of  not  guilty.     But  as  this  rule  was  introduced 
to  answer  the  purposes  of  justice,  it  is  sometimes  de- 
parted from,  for  similar  purposes.     As  where  an  eject- 
ment was  intended  to  try  the  right  to  a  rectory,  the 
defendant  was  admitted  to  plead  that  he  himself  was 
rector,  and  to  traverse  the  rectorship  of  the  plaintiff's 
lessor,  in  order  by  that  mean  to  bring  the  right  in 

4 

(a)  WiUiams^  d.  Johnton  v.  JT^ene,  Black.  197. 
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question.  For  the  most  part,  however,  the  defendant 
can  only  plead  the  general  issue ;  which  is  therefore 
usually  left  with  the  consent  rule,  at  the  judge's  cham* 
her  or  the  prothonotary's  office :  but  if  it  be  not  so 
left,  the  plaintiff  must  give  a  rule  to  plead ;  and  then 
judgment  may  be  entered  for  want  of  a  plea,  as  in 
other  actions,  without  a  special  motion  in  court  for 
the  purpose  (tf). 

An  attorney  of  the  court  was,  with  another,  made 
nominal  plaintiff  in  ejectment :  and  the  court  would 
not  grant  an  imparlance  to  the  defendant,  because  the 
attorney  claimed  his  privilege  to  be  answered  the  same 
term,  on  account  of  his  being  always  resident  in  court. 
This  mode  of  hastening  the  cause  is  now  disused,  since 
the  dielivery  of  a  declaration  to  the  casual  ejector  be- 
fore the  term,  forces  the  defendant  to  issue  the  same 
term,  which  is  equally  expeditious.  In  making  up 
the  issue,  the  first  declaration  must  not  be  varied  from^ 
except  in  the  defendant's  name  (b). 


Till.  The  verdictf  and  netv  trial. 

Next  follows  the  verdict.  If  however  the  plain- 
tiff, after  issue  and  before  trial,  enter  into  part,  the 
defendant  may,  at  the  assizes,  plead  that  circumstance 
as  a  pleapM2>  darrein  continuance,  in  bar  to  the  plain- 
tiff's action ;  a  plea  which  heretofore  the  judge  jnight, 
in  his  discretion,   either  receive  or  not(c).     If  re- 

(a)  Mostyny,  Fabrigas^  Cowp.         (6)  Ba9»    t«    Bradford^    Ld. 

173.  PhUips  v.  Bury,  Garth.  180.  Raym.  1411,  Sty.  Rep.  967. 
B«g.Hil.  1649,  Trin.  18C.  2»         {c)  Mowe  t.  Ottckint,  Yelr. 

B.  R.  }80. 
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ceivBcl,  it  stop9  the  trial ;  the  plaintiff  cannot  reply  to 
it  at  the  assizes ;  and  the  judge  must  return  it  as  part 
of  the  record  of  nisi  prius.  But  in  Paris  v.  Salkeld  {a)^ 
the  court  held  that  they  had  no  discretion  either  to 
reject  or  to  receive  a  plea  puis  darrein  continuance^ 
but^  if  verified  by  affidavit,  were  bound  to  receive  it. 
It  is,  in  truth)  a  matter  of  rights  not  of  favour,  in 
the  party  tendering  it :  and  the  opinion  of  Wilmot, 
Ch.  J.  is  conveyed  in  language  peculiarly  forcible. 
The.  court  of  king's  bench  hais  since,  in  the  case  of 
Lovell  V.  Eastaff  {b)j  confirmed  that  opinion. 

If  the  property  litigated  be  of  great  value  *^  may 
probably  be  attended  with  great  length  of  enquiry, 
and  difficulties  are  likely  to  arise  in  the  course  of  the 
trial,  either  party  may  apply  to  the  court  for  a  trial 
at  bar ;  the  words  of  the  statute  of  IVestminster  2. 
(Id  Ed.  1.  c.  30.  which  authorize  the  application)  be- 
ing, sed  inquisitiones  de  grossis  et  pluribus  articulis 
qu(B  magnd  indigent  examinatione^  capiantur  coram 
Justiciariis  band  (c).  Lord  Holt  has  been  stated  to 
have  said,  that  a  trial  at  bar  is  of  common  right.  The 
general  received  opinion  however  is,  that  as  all  ques- 
tions concerning  triak  at  bar  must  necessarily  depend 
upon  their  owu  particular  cirpiunstance^,  therefore, 
whether  it  shall  take  place  or  not,  must  depend  upon 
the  discretion  of  the  court ;  a  discretion  which^  pB  it 
ever  has  been,  so  no  dofibt  ever  will  contini)^  to  be, 

^  ,.  -.•  ♦.  -  *         .,,.•*»-••■»"•  ,•■*•  • 

*  Tfa9  mlOy  it  has  been  said,  is  pot  to  a]low  a  trial  i^  bqtf  except 
where  the  yearly  value  of  the  land  is  one  hundred  poundg.  1  Bam. 
K.  B.  141.  but  see  1  Stra.  479. 

(a)  8  Wils.  187.  Aimef  r.  Brawn,  Dong.  437. 

(b)  3  T.  B.  564.  3  BL  Com.  852.     T%e  JCing  ▼. 
Xc)  Hal.  Hist  C.  L.  r.  iL  188«     Amery,  1  T.  R.  363. 
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regulated  bylaw,  and  founded  upon  precedmt.  If 
the  crown  be  immediately  concerned,  the  attorney*- 
general  hm  a  right  to  demand  a  trial  at  bar :  and  it  i^i 
said  to  be  good  caase  for  it,  if  a  judge,  or  even  a  mas- 
ter in  chancery,  be  concerned ;  and  was  never  denied 
to  an  officer  of  the  c^urt,  nor  hardly  to  any  gentlemen 
at  the  bar  (tf).  Be  that  as  it  may,  by  the  uniform 
practice  of  the  courts,  a  trial  «t  bftr  is  not  permitted 
to  take  place  in  either  ^f  the  issi^le  terqis  (Hilary 
or  Trinity),  nor  the  same  term  in  which  the  motion 
is  made  (6).  IZnder  circumstances,  the  motion  has 
been  made  and  granted,  in  ejectment,  even  before 
appearance ;  though  regularly  it  ought  not  to  be  mada 
till  issue  be  joined  betweeai  the  parties  (c).  Value 
alone,  or  the  probable  length  of  inquiry,  is  not  a  suf« 
ficient  ground  for  the  application;  it  mudt  be  a  weighty 
matter;  difficulty,  in  short,  should  concur;  theajp- 
pjiication  therefore  must  be  supported  by  an  affidavit 
stating  **  the  value  per  annum  of  the  estate ;  that  many 
witnesses  are  to  be  produced  on  each  side ;  that  the 
title  of  lessor  of  the  plaintiff  will  depend  (as  the  case 
may  be),  either  on  an  intricate  course  of  descent,  or 
the  legal  operation  of  deedfi ;  that  various  points  of 
law  and  other  questions  will  necessarily  arise  at  the 
trial ;  and  that  the  cause  therefore  should  be  tried  at 
the  bar  of  the  court,  by  a  special  jury  of  the  county 
where  the  estates  lie,  if  the  court  shall  so  think  fit, 
and  not  before  any  one  judge  of  assize  (d).'^    And  by 


(a)  Morton   v.    Hopkins    and  (b)  London  v.  Lym,  1  H.  Bl. 

Spencer y  1  Bid,  4C(J,     Reginar,  211. 

^r  Jamft  B9$^,  t  Salk.  651.  (c)  Jloe  v.  JDoe,  Barnes,  455. 

Sir  S,  Astry*s  case,  6  Mod.  123.  Case  of  the  Borough  of  Christ" 

2  Lil.  Pr.  608.     Rex  v.  Foky  church,  Stra.  696. 

and  Harktf,  8ira.  61.    Rex  v.  (d)  Lord  Sandwich's  case,   2 

Johnson,  Id.  644.     Rex  .▼•  Haks,  Salk.  648. 
Id.  816. 

some 
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some  authorities  it  is  laid  down,  that  it  is  not  sufficient 
to  swear  generally  that  the  cause  is  expected  to  be 
difficult;  but  the  particular  difficulty  which  is  ex- 
pected to  arise  9  ought  to  be  pointed  out,  that  the  court 
may  judge  whether  it  be  sufficient :  for  the  granting 
of  it  is  not  only  very  expensive  to  the  parties,  but  the 
business  of  the  other  suitors  is  thereby  delayed  (a). 
If  the  court  grant  the  motion,  the  cause  must  be  tried 
by  a  special  jury  (struck  in  the  usual  manner),  at  the 
bar  of  the  court  in  which  the  action  is  commenced. 
The  trial  being  appointed,  the  attorney  for  the  plain- 
tiff must  (if  the  action  be  in  the  court  of  common 
pleas),  before  the  essoin-day  of  the  term  in  which  the 
cause  is  appointed  to  be  tried,  give  notice  thereof  to 
the  chief  prothonotary  or  secondary  j  that  the  same 
(like  a  demurrer  or  other  special  case)  may  be  inserted 
in  the  court-book,  kept  for  that  purpose  (i).  A  day 
is  then  fixed  for  trial  j  and  the  judges  are  to  have  co- 
pies of  the  issues  delivered  to  them^  four  days  before 
the  time  appointed  for  trial.  Indeed  the  granting  of 
a  trial  at  bar,  seems  not  only  to  be  a  matter  altogether 
in  discretion  of  the  court,  but  is  considered  as  aja* 
vour  conferred  on  the  applicant ;  insomuch  that  the 
court  has,  apparently  upon  that  ground,  imposed  teimg 
upon  hinif  even  as  to  the  eventual  co*sts,  and  that  in 
the  very  first  instance.  As  in  Brown  v.  Brown  (c). 
There  an  application  was  made  for  a  trial  at  bar.  On 
shewing  cause  against  the  rule,  it  was  stated,  that  the 
lessor  of  the  plaintiff  was  unable  to  bear  the  expence, 
and  that  one  of  his  witnesses  was  above  eighty  years 
of  age,  who  might  die  before  a  trial  at  bar  could  be 

—  -  -    1 1      ^^^ _^ _ 

(n)  2  lil.  Pr.  Reg.  904.    Bur-         (b)  Reg.  Hil.   9  Ann.  Mich* 
nurd.  K,  B.  141.  3  Geo.  9. 

(c)  Doug.  437. 

had. 
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had.  The  court  made  the  rule  absohite ;  but  said, 
that  as  it  was  a  favour  asked  by  the  defendant^  they 
would  lay  him  under  the  terms,  that  if  he  succeeded^ 
he  should  only  have  nisi  prius  costs ;  but  that  if  the 
lessor  of  the  plaintiff  were  ta  succeed,  he  should  have 
bar  costs ;  and  that  the  old  witness  should  be  examined 
upon  interrogatories,  and  her  deposition  read,  if  she 
should  die  before  the  trial,.  It  was  also  (by  consent) 
made  part  of  the  rule,  that  the  cause  should  be  tried 
by  a  Middlesex;  jury,  instead  of  one  from  Norfolk^ 
where  the  premises  were  situated. 

If  the  defendant  does  not  appear  at  the  trial,  apd 
confess  lease,  entry,  and  ouster,  according  to  the  rule, 
the  practice  is  to  call  the  defendant,  and  also  his  attor- 
ney (if  the  attorney  be  within  the  rule),  and  on  non- 
appearance, or  refusal  to  comply  with  the  rule,  to  call 
the  plaintiff  and  nonsuit  him ;  then,  at  the  plaintiff's 
instance,  the  case  of  nonsuit  is  indorsed  on  the  postea^ 
which  intitles  the  plaintiff  to  judgment  against  the 
casual  ejector,  when  the  postea  is  returned  into  court  (a). 
There  is  however  a  considerable  difference  between 
the  practice  of  the  king's  bench  and  common  pleas, 
in  case  the  plaintiff  be  nonsuited,  owing  to  the  de^* 
fendant  not  appearing  at  the  trial,  and  complying  with 
the  terms  of  the  common  rule.  By  the  practice  of 
the  latter  court,  immediately  after  trial,  if  the  plain- 
tiff be  nonsuited  for  the  cause  alluded  to,  he  may  enter* 
up  judgment  against  the  casual  ejector,  and  take  out 
execution:  a  practice  apparently  founded  in  good 
sense  and  justice,  recognized  in  the  case  of  Fairfax  v. 
Bentley  (4),  on  mature  consideration ;  with  a  view, 

TT »^— ^— -^       ■  -.    ■  .11.  ■  ■  |„  I  -     ■  >  -  ..       ...    ■■— ^-^—        .        ■ 

( 

(a)  Turner  v.  Bamby,    Salk.         (b)  Hil.  27  Geo.  3. 
95M    tBty.  P|r.  Reg.  448.  • 

no 
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BO  doubt,  to  advance  the  remedy  for  the  ease  and  bd- 
nefit  of  the  suitor,  and  ever  since  uniformly  adopted. 
Indeed  by  the  language  of  the  consult  rule,  in  that 
court,  in  case  the  plaintiff  be  nonsuited,  by  reason  of 
any  default  (in  disobedience  of  the  rule),  judgment 
maybe  entered  against  the  casual,  ejector;  and  the 
person  admitted  defendant  ''  shall  take  no  advantage 
^  thereof,  but  pay  to  the  plaintiff  his  costs."  The 
esse  oi  Fairfax  v.  Bent  ley  was  a  motion  to  shew  cause 
why  judgment  against  the  casual  ejector,  and  the  writ 
of  possession,  should  not  be  set  aside ;  the  former 
having  been  signed,  because  the  defendant  had  not 
confessed  lease,  entry,  and  ouster,  at  the  trial,  in  con- 
sequence of  which  the  plaintiff  had  been  nonsuited : 
and  the  question  was,  whether  judgment  could  be 
signed,  and  writ  of  possession  issued,  before  the  day 
in  bank.  On  shewing  cause  i^ainst  the  motion,  the 
terms  of  the  consent-rule,  namely,  that  ^*  in  default  of 
*'  confessing^  &c.  judgment  might  be  entered,"  were 
relied  on,  and  Sty.  Pr.  Reg.  442,  443,  cited.  The 
court  took  time  to  consider  the  question.  It  appear- 
ing that  the  usual  practice  Had  been  to  sign  judgm^it, 
and  take  out  the  writ  of  possession,  immediately  after 
the  trial,  they  held  the  proceedings  regular,  and  dis- 
charged the  rule.  The  chief  justice  observed,  that 
there  was  less  possible  inconvenience  in  this  practice, 
than  otherwise :  he  also  observed  on  the  difference  be- 
tween the  consent  and  condition  rule :  the  latter  ex- 
pressly stays  execution ;  but  by  the  other  it  is  ex- 
pressly consented,  that  judgment  may  be  entered  in 
default  of  confessing  lease,  entry,  and  ouster.  By  the 
practice  of  the  court  of  king's  bench,  after  such  a 
nonsuit  (though  arising  from  the  neglect  and  disobe-  / 
dieuce  of  defendant  himself),  the  plaintiff  must  wait 

until 
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until  tKe  posted  be  regulariy  returned  into  court,  oa 
the  day  in  the  bank,  before  ke  can  enter  up  judgment, 
or  obtain  execution.  In  that  court,  in  the  catie  of 
Lord  Palmer  St  on  v.  Copeland{a)^  a  rude  was  obtained 
to  shew  cause  why  the  writ  of  possession,  which  had 
been  issued,  should  not  be  set  aside  for  irregularity, 
and  possession  restored.  The  defendant  not  having 
confessed  lease,  &c.  at  the  trial,  the  plaintiff  was  non- 
suited, and  immediately  entered  up  judgment  against 
the  casual  ejector,  and  took  out  the  writ  of  possession, 
before  the  postea  came  in,  on  the  day  in  bank.  For 
the  plaintiff  the  regtilarity  of  the  proceeding  was,  of 
course,  contended  for ;  and  the  practice  of  the  com^ 
mon  pleas,  the  case  of  Fairfax  v.  Bentley^  and  8ty. 
Pr.  Reg.  tit  Contempt,  cited  in  support  of  it.  The 
-court,  on  reference  to  the  master,  were  satisfied  of  the 
irregularity^  uid  stated  the  practice  from  lil.  Pr. 
Reg.  vol.  ii.  423.  ed.  1735,  to  be,  that  in  such  a  ease, 
the  writ  could  not  be  taken  out  till  after  the  postea 
comes  in,  on  the  day  in  bank.  And  Lord  Kjbnyon 
added,  that  if  the  practice  in  C  B.  was  otherwise 
settled,  it  would  not  alter  the  mode  of  proceeding  in 
this  court ;  and  he  thought  the  latter  method  beyond 
all  comparison  the  best.-— Which  of  the  two  modes  of 
practice  be  best,  does  not  become  me  to  enquire ;  I 
may  however,  be  permitted  to  lament,  in  common 
with  the  profession,  that  two  of  the  superior  courts  in 
die  kingdom  should  differ  so  materially  on  a  point 
{which,  though  of  practice,  is  nevertheless)  necessary 
to  the  regular  administration  of  justice. 

But  where  there  are  several  defendants  for  the  same 

■  .      .■■■■.  i>  I    ii  .  .'"  ■ > 

(o)  3  T.  R.  709. 

premises. 
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premises,  and  some  appear  and  confess  lease,  entry^ 
and  ouster,  but  others  are  disobedient  to  the  rule  and 
refuse  to  appear,  the  practice  is  to  proceed  against 
those  who  do  appear,  and  to  enter  a  verdict  against 
the  rest ;  but  then  the  cause  of  that  verdiet  is  indorsed 
on  the  postea,  ^ivhich,  as  to  them,  intitles  the  plaintiff 
to  judgment  against  the. casual  ejector  (a). 

It  was  formerly  holden,  that  if  sojne  of  the  defend- 
Ants  did  not  appear^  the  plaintiff  could  not  proceed 
against  those  who  did,  but  in  such  case,  must  have 
been'  nonsuited  as  to  all ;  because  all  the  defendants 
not  admitting  the  demise,  and  the  plaintiff  not  proving 
an  actual  entry  and  demise,  he  could  not  maintain  his 
declaration ;  but  if  there  appeared  to  be  any  covin 
between  the  person  not  appearing  and  the  lessor  of  the 
plaintiff,  the  court  would  stop  the  judgment  against 
the  casual  ejector,  for  the  part  of  him  who  did  ap- 
pear ;  because  a  declaration  was  delivered  to  each  of 
the  defendants  for  his  respective  part :  therefore  where 
one  of  them  did  not  pay  obedience  to  the  rule,  the 
plaintiff  had  judgment  against  the  casual  ejector  for 
his  part  only  (6).  This  practice  was  soon  discontinued. 
Another  succeeded,  by  which  the  plaintiff  was  per* 
mitted  to  proceed  against  those  who  did  appear :  but 
then,  if  nonsuited  oh  the  trial,  all  the  defendants  were 
intitled  to  costs,  which  any  one  of  them  might  re- 
lease  to  the  plaintiff  (.c).    This  latter  practice,  though 
more  reasonable  than  the  former,  was  pregnant  with 
the  mischief  (before  alluded  to)  of  making  a  persoo 


(a)  Claxmore    v.  Seark,  Ld.         (b)  HaddocVs  com,  1  Ventr. 
Raym.  729.  Jones,  d.  Tkamas  r.     365.  . 

Mengestr  Bam.  17^.  (c)  Foffff  r.  Roberts,  2  V«nt. 

196, 
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defendant,  with  others,  who  was  not  concerned  in  the 
possession,  in  order  to  save  the  costs ;  it  was  therefore 
justly  abolished,  and  the  modem  practice  introduced^ 
in  the  reign  of  William  the  third  (a). 

The  plaintiff  declared  of  one  hundred  acres  of  land, 
and  in  evidence  shewed  a  lease  of  forty  acres  only. 
It  was  objected  that  the  lease  did  not  support  the 
count ;  but  it  was  ruled  that  the  ejectment  was  well 
brought  for  so  much  as  was  comprised  in  the  lease, 
and  that  as  to  the  residue  t|ie  jury  might  find  the  de- 
fendant not  guilty  (b). 

So  where  the  declaration  was  of  the  fourth  part  of 
a  fifth  part  (in  five  parts  to  be  divided),  and  the  title 
of  the  plaintiff,  upon  evidence,  was  only  to  the  third 
part  of  a  fourth  part  of  a  fifth  part  (in  five  parts  to 
be  divided) ;  which  was  only  a  third  part  of  that  which 

*  •  •  • 

was  demanded  in  the  declaration;  the  court  deter- 
mined that  the  verdict  might  be  taken  according  to 
the  title  (c). 

And  in  a  modem  case,  where  the  declaration  was 
for  a  moiety f  and  the  verdict  for  a  third  part,  the 
plaintiff  had  judgment  according  to  the  verdict ;  for 
if  more  is  laid,  there  is  no  reason  why  he  should  not 
recover  less :  though  the  reverse  will  not  hold;  namely, 
that  if  he  demand  less,  he  shall  be  intitled  to  recoTcr 
more  (d). 


(a)  Claxmore  v.   Searle^    Ld.  (c)  Ablett  V. .  Skinner,   I  Sid. 

Raym.  720.    8  &  9  W.  3.  c.  11.  229. 

s.  1.  (d)  ^urgest  v,  Purvis,  Burn 

(fi)  Guy  T.  Band,  Cro. ElizvlS.  330. 
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So,  in  the  case  of  a  tenancy  from  year  to  year,  tli«; 
tenant  may  declare  On  a  term  for  seven,  or  any  other 
number  of  years ;  for  the  real  interest  of  the  plaintiff 
cannot  in  any  manner  be  affected  by  the  lengdi  of  time 
stated  in  the  declaration ;  the  whole  of  which  being* 
now  considered  (except,  perhaps,  as  to  the  time  of 
the  demise)  as  an  absolute  fiction  (a). 

Formerly  indeed,  it  was  holden,  that  if  an  ejectment 
had  been  brought  for  an  acre  of  land,  and  the  metes 
and  bounds  described  in  the  declaration,  and  the  jury 
had  found  the  defendant  guilty  in  half  an  acre  of  the 
land,  the  verdict  would  be  bad ;  because  of  the  uncer- 
tainty of  which  part  or  moiety  the  plaintiff  was  to 
have  execution.  But  had  it  been  in  an  acticm  of  tres- 
pass,  the  verdict  would  have  been  good ;  because,  as 
damages  only  are  recoverable  in  that  action,  a  tres* 
pass  proved  in  any  part  of  the  acre  would  have  been 
sufficient  (£). 

So  where  the  plaintiff  declared  on  the  lease  of  a 
house,  ten  acres  of  land,  twenty  acres  of  meadow,  and 
twenty  acres  of  pasture,  by  the  name  of  **  an  house 
'^  and  ten  acres  of  meadow,  be  the  same  more  cht  less,*' 
and  had  a  verdict,  the  judgment  was  arrested ;  for  the 
declaration  was  deemed  so  repugnant  and  uncertaiti, 
that  even  the  verdict  could  not  help  it ;  because  the 
land  mentioned  in  the  declaration  was  of  a  different 
nature  from  that  mentioned  in  the  per  notnen  :  besides, 
the  number  of  acres  was  so  different,  that  the  words 
more  or  less  could  not  reduce  it  to  any  certainty ;  for 


(a)  Doe,  d.  SlfMrt  t.  P(yrter^         (b)  Winkwartk  r.  Mmm,  Ydr. 
3  T.  R.  13.  114. 
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it  wwe  unFeasonable  to  extend  them  ta  twenty  acres 
nu>re  than  were  mentioned  in  the  per  nomen  {a). 

In  case  a  special  verdict  be  found,  it  ought  to  appear 
that  the  lessor  of  the  plaintiff  might  enter,  at  the  time 
when  he  brought  the  ejectment.  Indeed  as  to  a  specicd 
verdict,  nothing,  it  is  said,  is  more  settled  than  that 
the  court  cannot  intend  any  thing  but  what  is  found  by 
the  jury ;  otherwise,  the  rule  of  law  would  be  inverted ; 
for  ad  qwestionem  facti  non  respondent  judices^^ad 
quastionetn  juris  non  respqndent  juratores  (b).  And 
the  jury  must  find  facts,  and  not  evidaiee  of  facts : 
and  where  the  special  verdict  concludes  generally,  the 
whole  case  must  appear  upon  record.  General  as  the 
rule  is,  that  upon  a  special  verdict,  nothing  can  be 
presumedf  yet  in  construing  a  verdict,  as  the  great 
object  of  the  law  is,  whether  it  be  decisive  between 
the  parties  or  not,  so  to  give  that  effect,  another  prin- 
ciple is  interposed,  namely,  that  verdicts  shall  be 
favourably  construed ;  and  that  **  if  a  verdict  can  be 
**  concluded  out  of  the  finding,  to  the  point  in  issue» 
''  the  court  dball  work  and  mould  it  into  form,  accord-* 
''  ing  to  the  real  justice  'of  the  case,  and  make  it 
"  serve.*'  For  verdicts  are  not  to  be  taken  strictly, 
like  pleadings ;  on  the  contrary,  the  court  will  Collect 
the  meaning  of  the  jury,  if  they  give  such  a  verdict 
that  it  can  understand  them.  The  court,  therefore, 
will  not  award  a  venire  facias  de  novoj  where  the  ver- 
dict is  only  faulty  in  form,  if  it  be  plain  and  evident 
what  the  jury  meant  (c).  In  such  case,  most  undoubt- 
edly, judgment  may  be  given  on  the  substantial  find- 

(a)  Yelv.  1©6.  Aire  Navigation,  2  T.  R.  G66. 

(6)  Withxtm  V.  Lewis,  1  Wils.         (o)  Hawks  v.   Croftau,  Burr. 
56.  King  r.  Undertakers  of  tkt     700^ 
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ingf  though  the  officer  may  have  been  irregular  au^ 
faulty  in  point  of  form*    The  nature  of  a  venire  Ja* 
cias  de  novo^^in  what  cases  it  ought  to  be  granted—* 
and  the  difference  between  that  and  the  motion  for  a 
new  trial,  were  clearly  pointed  out  by  Chief  Justice 
Whiles,  in  delivering  the  opinion  of  Lord  Hard- 
WICKS  and  the  judges,  on  the  case  of  Witham  v.  the 
Earl  of  Derby  («).     **  The  counsel  at  the  bar  endea- 
''  Toured  to  confound  a  ve.  fa*  de  novo  and  a  motion 
**  for  a  new  trial ;  but  they  are  very  different  things : 
*^  they  agree  indeed,  in  some  things,  but  differ  in 
many.    They  agree  in  this,  that  a  ve^  fa.  de  novo 
must  be  awarded  in  both,  and  that  the  court  may 
or  may  not  grant  either :  but  they  differ,  first,  in 
'^  this,  that  a  ve.fa.  de  novo  is  the  ancient  proceeding 
«*  of  the  common  law,  but  a  new  trial  is  only  a  new 
**  invention.    The  first  is  as  ancient  as  the  law,  when 
"  attaints  were  in  use,  but  motions  for  new  trials  were 
'^  introduced  in  this  manner.     The  judgment  in  attaint 
*'  being  very  severe,  and  the  punishment  excessive 
**  hard,  to  avoid  that  severity  it  was  thought  better  to 
proceed  in  a  milder  way,  and  so  motions  for  new 
trials  were  introduced.     They  likewise  differ  in  this 
respect,  that  new  trials  are  generally  granted  where 
a  general  verdict  is  found,  a  ve.  fa.  de  novo  on  a 
special  verdict;  but  the  most  material  difference 
•*  between  them  is,  that  a  *ve.  fa.  de  novo  must  be 
granted  upon  matter  appearing  upon  the  record,  but 
a  new  trial  may  be  granted  upon  things  out  of  it. 
"  If  the  record  be  ever  so  right,  and  the  verdict  ap- 
"  pear  contrary  to  the  evidence  given  at  the  trial,  or 
**  that  the  judge  has  given  wrong  directions,  a  new 

(o)  1  Wils.  48. 
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**  trial  will  be  granted ;  but  it  is  otherwise  as  to  0  ve. 
^'  fa.  de  novOf  which  caa  only  be  granted  in  one  or 
'^  Other  of  these  two  cases :  as  first,  if,  it  appear  upon 
the  face  of  the  verdict,  that  it  is  so  imperfect  that 
no  judgment  can  be  given  upon  it :  secondly,  where 
it  appears  that  the  jury  ought  to  have  found  other 
facts  differently ;  and  it  cannot  be  granted  in  any 
**  other  case."  So  if  there  be  a  bill  of  exceptions  to 
the  rejection  of  evidence  in  the  court  of  great  sessions 
in  fVakSi  and  upon  error,  the  evidence  is  deemed  ad- 
missible, the  cqurt  will  award  a  venire  de  novo  into 
the  next  English  county.  Indeed  a  venire  de  novo 
may  be  granted  where  the  jury  are  improperly  chosen, 
or  there  is  any  irregularity  in  their  being  returned  # 
So,  if  they  improperly  conduct  themselves.  So,  where 
the  declaration  consists  of  several  counts,  and  the  jury 
give  general  damages,  and  it  afterwards  appear  that 
one  of  theni  is  defective  (a).  So,  where  an  imperfect 
verdict  is  found.  2Ro*  Abr.  721.  pi.  10.  722.  pi.  16, 
17, 18, 19.  Lovedajfs  case^  8  Co.  65  b.  Bro.  Abr.  tit. 
Venire  Facias,  pi.  12.  Dart  v.  Eaton,  Sty.  64.  JRa/- 
cliffy^  Dudeny,  Sty.  176.  Swanyf.Fenham,&ty.  410. 
Horewoodv4  Holman,  2  Bulstr.  32.  The  King  v.  Syhes, 
T.  Raym.  202.  The  King  v.  Hayes,  2  Ld.  Raym.  1521. 
Kynaston  v.  The  Mayor  of  Shreivshury^  2  Str.  1051. 
Haswell  v.  Chalie,  2  Str.  1124.  fFells  v.  Parker,  1  T. 
Rep,  783.  So  on  a  demurrer  to  evidence,  Wright  v. 
Pynder.  And  after  a  bill  of  exceptions  not  entered 
upon  record,  and  a  motion  in  arrest  of  judgment,  the 
court  inclined  to  grant  a  new  trial.  But  no  instance 
before  that  (in  2  T.  R.  126.)  in  which  a  venire  de  novo 

m      ,w»  ■       ■!  ■         i-i.    II ^.iw.iiMi^ I     ill      11         I  i»MM— 1.1     I         ■■  ■■     .  ■  — 

(a)  Davis  v.  Pierce,  2  T.  IL 120. 
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has  been  granted  after  a  bill  of  exceptiohs.  And  in 
Fabrigoi  v.  Mostyn  (a),  the  court  refused  to  grant  a 
new  trial  on  the  point  of  law  contained  in  a  bill  of 
exceptions  then  depending.  And  a  court  of  error 
(notwithstanding  the  case  of  Street  r.  Hopkinson)  is 
competent  to  grant  a  venire  de  novo.  It  has  been 
done  by  the  house  of  lords,  and  is  by  no  meane  a  navel 
practice  (6). 

In  cases  of  importance  it  nay  be  better,  when  any 
serions  doubt  is  entertained  respecting  the  law  upon 
the  subject,  that  die  counsel  on  both  sides  should  agvee 
to  take  a  q>ei»al  rerdict;  though,  in  general,  from 
the  lamdabte  motire  of  saving  the  heavy  expence*  of 
drawing  up  and  arguing  a  ^cial  verdict,  die  practice 
is  to  agree  to  aspeeial  case,  to  be  argued  and  decided 
in  the  txrart  in  which  the  action  was  conn»eBced ;  in 
the  statement  of  'which  (as  in  a  special  verdict)  care 
mast  be  taken  diat  the  necessary  iacts  proved,  be 
stated,  and  not  evidence  of  fitcts  (c). 

After  a  special  verdict,  the  court  will  not  permit  the 
plaintiff  to  discontinue,  in  oider  to  adduce  fresh  proof 
in  contradiction  of  it«  As  in  the  case  of  Gray  v. 
Gray  (d)^  it  was  (after  a  special  verdict)  moved  by 
the  plaintiff,  for  leave  to  'discontinue  on  payment  of 
costs,  or  that  the  defendant  might  have  judgment,  as 
in  case  of  a  nonsuit.  It  was  admitted,  that  tins  was 
never  done  upon  general  verdicts ;  but  Prince  v.  Par^ 
her  (e)  was  cited,  to  stew  that  by  favour  of  the  court, 

(a)  BI.  Rep.  029.  (c)  Palmer  y.  Johnton,  2  WQs. 

(6)  HarwQod    V.     Ooodright,     163. 
Cowp.  91.  (d)  2  Bl.  Rep.  826. 

(e)Salk.l7B. 
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it  might  be  done  on  a  special  verdict,  in  order  to  set 
right  any  fact  which  had  been  misapprehended.  For 
the  defendant  it  was  said,  that  the  special  verdict  had 
fonnd,  that  the  testator  himself  destroyed  a  will,  sub- 
sequent to  that  on  which  the  defendant's  title  de- 
pended ;  and  that  the  plaintiff  now  wanted  to  prove, 
it  was  destroyed  by  the  defendant.  Quod  fuit  con-- 
cessum.  This,  therefore,  was  an  attempt  to  contradict 
the  former  verdict,  and  not  to  set  it  right.  Of  which 
opinicm  was  the  Court,  and  discharged  the  rule. 

Here  it  may  be  proper  to  consider  the  nature  of  that 
evidence:  I  mean  only  as  to  some  particular  cases, 
trhidi  diould  be  adduced  to  a  jury  at  nm  prius^  on 
ihe  trial  of  an  ejectment  cause.  To  embrace  the 
whole  i^stem  of  evidence  necessary  to  sustain  every 
legal  title,  w<6uld  of  itself  require  aji  elaborate  trea- 
tisie.  Such,  of  course,  cannot  be  the  object  of  this 
work,  wbich,  on  tibe  subject  of  evidence,  must  neces- 
sarily be  confined  to  those  pointa  which  commonly 
occur  in  the  action  :  and  that  even  in  a  mode  as  gene- 
ral as  possible,  and  in  a  manner  apparcSntly  loose  und 
unconnected.  First,  it  should  be  miderstood,  that  a 
co-defendant  cannot  be  admitted  as  a  witness,  either 
for  or  againsft  the  plaintiff;'  if,  therefore,  a  material 
witness  against  the  plaintiff  be  a  nominal  co-deiewd-Awtj 
he  should  suffer  judgment  to  pass  against  him  by  de- 
fault, which  will  effectually  restore  his  testimony.  For 
if  he  plead,  and  by  that  mean  admit  himself  to  be 
tenant  in  possession,  the  Court  wiH  not  afterwards 
strike  out  his  name,  on  motion ;  though,  in  such  case, 
if  he  consent  that  a  verdict  be  given  against  him  for 
the  premises  in  his  own  possession,  there  can  be  no 

XJ  2  reason 
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reason  ^hy  hie  should  not  be  a  witness  for  another 
defendant  (a). 

So,  to  prove  the  fact  of  possession,  the  tenant  is 
incompetent :  for  he  cannot  be  permitted  to  support 
his  own  possession,  by  his  own  testimony  (i).— •But 
where  a  witness  produced  to  prove  the  lease,  was 
objected  to,  because  he  had  the  inheritance  in  the 
land  demised :  it  being*  answered  that  both  parties 
claimed  under  the  same  person,  he  was  admitted  to 
give  evidence ;  for,  under  circumstances,  between  in- 
different parties,  and  where  he  has  not  any  interest  in 
the  question,  the  landlord  is  a  competent  witness  to 
prove  the  terms  of  his  own  demise  (c).  So,  in  an 
action  of  covenant  for  rent  upon  a  lease  by  ^,  to  B. 
the  point  in  issue  being,  whether  C«  (whose  title  both 
parties  admitted)  demised  ^rst  to  i^.  or  to  another 
person ;  C.  was  deemed  a  competent  witness  to  prove 
the  point  in  issue :  which  was  determined  in  Bell  ▼• 
Harwood  (d).  For  the  verdict  could  not  be  g^ven  in 
evidence  in  any  future  action  which  might  be  brought, 
either  by  or  against  the  witness,  because  it  would  be  a 
record  between  other  parties.  But  the  declarations 
of  tenants  are  admissible  evidence,  after  their  death, 
to  prove  that  a  certain  piece  of  land  is  parcel  of  the 
estate  which  they  occupied ;  and  proof,  that  they  ex- 
ercised acts  of  ownership  in  it  (not  resisted  by  con- 
trary evidence),  is  decisive.  So  that  they  held  as 
tenants  to  a  devisor^    And  whether  parcel,  or  not,  of 


(a)  Dormer  t.  Forteicme,  Mich«  dken  ▼•  WUde,  6  Taunt  168* 

0  Geo.  3.  (c)  Fox  y.  Swanm,  StjL  4BS. 

tP)  Doe,  d.  Foiier  v.  Wiliiame,  Sett  y.  Harwood,  3  T.  R.  300. 

Cowp.  021.    Doe,  d.  Jone$  and  (ft)  3  T.  B.  308. 
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tlie  thing*  demised,  is  always  matter  of  evidence  (a). 
So  a  grantee,  when  he  appears  to  be  a  bare  trustee,  is 
a  good  witness  to  prove  the  execution  of  the  deed  to 
himself  (b).  As  to  executors^  Lord  Halib  long  since 
said,  "  an  executor  may  be  a  witness  in  a  cause  con- 
cerning the  estate,  if  he  have  not  the  surplusage 
given  him  by  the  will'*  (c).  It  is  clear,  therefore, 
that  an  executor  in  trust  may  be  a  witness  ;  and  it  is 
now  held  no  objection  to  an  executor's  testimony,  that 
he  may  be  liable  to  actions,  as  executor  de  son  tort* 
Hence  an  executor,  who  takes  not  any  beneficial  inte-- 
Fest,  is  a  competent  witness  to  prove  the  sanity  of  his 
testator  (</).  And  with  respect  to  the  objection  of 
interest,  which,  if  substantiated,  applies  to  the  com* 
petency  of  a  witness,  if  a  person  who  is  interested, 
execute  a  surrender  or  release  of  his  interest,  he  may 
be  examined  as  a  witness,  although  the  surrenderee, 
&c.  refuse  to  accept  the  surrender  or  release:  for 
every  objection  of  interest  proceeds  on  the  presump* 
tion,  that  it  may  bias  the  mind  of  the  witness ;  but 
that  presumption  cannot  cerate,  on  proof  of  his 
having  done  all  in  his  power  to  do  away  the  inte- 
rest (e).  As  to  persons  so  nearly  connected  as  huS'-^ 
band  and  xvifej  it  \s  now  considered  as  a  settled  prin- 
ciple of  law,  from  the  supposed  bias  upon  their  minds, 
that  they  cannot,  in  any  case,  be  admitted  as  witnesses 
for  or  against  each  other  (jT).  So  a  child,  without 
oath  J  cannot  be  received  as  a  witness ;  though,  under 
the  sanction  of  one,  provided  he  knows  the  nature  of 


(a)  baviei  T.  Pierce  and  others^  (d)  Fowler  r*  Welford,  Dong. 

2  T.  R.  63.  139. 

(6)  Doe,  d.  Freeland  v.  Bnri,  (e)  Bent  v.  Baker,  3  T.  R.  27. 
^  T.  Jl.  704.     Goss  V.  Tracif, 

1  P.  W.  287.  T 

(c)  AnoHymows,  I  Mod.  107.  4  T.  R^  679. 


(f)  The  King  v.  CUviger,  2 
•  R.  263.     Davii  r,  Dinipoody^ 
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it,  he  certainly  may  (a).  So,  one  convicted  of  petit-* 
larceny^  and  wkipt,  cannot  be  a  witness  (b).  The 
crime,  no^  the  punishment  which  may  attend  convic** 
tion,  renders  such  a  person  infamous,  and  of  course 
incompetent.  An  infidel,  however,  if  sworn  accord, 
ing  to  the  manner  and  custom  of  his  country,  may^ 
give  evidence  :  it  having  been  Icmg  settled,  that  infi^ 
4elity  does  not  affect  the  competency  of  a  witness  (c). 

An  objection  to  the  competency  of  a  witness,  how^r 
jBver,  should  be  first  made  at  the  trial ;  for  if  made 
thetif  it  may  be  diewn  to  have  been  released,  or  other** 
wise  done  away ;  therefore,  on  motion  for  a  new  trial,  i 

no  objection  to  a  witness  can  be  received;  which  was 
not  made  at  the  trial.  Nay,  an  objection  to  die  com- 
petency of  witnesses,  discovered  after  trial,  is  not  aofr 
ficient  ground,  of  itself,  for  granting  a  new  trial ; 
though  it  may  have  some  weight,  if  the  apidicant  apr 
pears  to  have  merits.  And  though  the  objection  be 
properly  made  at  the  trial,  yet  if  any  doubt  be  enter? 
tained  of  it,  it.  is  usual  to  apply  it  to  the  credit ^  rather 
than  the  competence  of  a  witness.  Indeed  the  admisV 
sibility,  or  competence  of  evidence  must,  in  a  great 
measure,  result  from  particular  circumstances :  no  rule 
can  be  general  (d).  Therefore,  under  circumstances, 
the  dying  declaration  of  a  person  who  had  forged  an 
instrument,  that  he  had  forged  it,  was  admitted  ixi 
evidence,  even  against  purchasers  for  a  valuable  cqat 
sideration  (e). 


(o)lAtk.  20. .  (d)  Turnery.  Peartefl  T.U. 

(fi)  Mackender  y.  Mackerider,  717.'    Abrahams  v.  Bunn,  Burr. 

2  Wils.  18.  2252.  ' 

(c)  Ormichund  v.  Bar^,  1  (e)  fSlymer  v.  Littler,  I  Black. 

In 
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In  general,  a  witness  must  testify  from  bis  own 
knowleidge  of  the  fact,  which  he  is  called  upon  to 
prove,  but  may  assist  his  memory,  as  to  the  circum- 
stance, by  memoranda  taken  at  the  time ;  yet  if  he 
do  not  speak  from  any  recollection  which  he  has,  but 
merely  from  such  memorandaj  the  original  minutes 
must  be  produced  by  him,  at  the  time  of  examination. 
This  point,  as  a  point  of  general  practice,  was  consi-^ 
dared  and  settled  in  the  ca^  of  Churchy.  Perkins  {a). 
That  was  an  action  of  ejectment,  in  which  a  yerdict 
was  found  for  the  plaintiff.    On  motion  for  a.  new 
trinl,  it  appeared  that  the  title  of  the  plaintiff  was  not 
in  dispute ;   but  tha;t  the  only  question  was,  at  what 
time  of  the  year  the  annual  holdings  of  the  several 
tenants  expired.    That  Aldridge,  a  witness,    whose 
testimony  was  ol^ieeted  to^  went  round  with  the  re« 
i^ver  of  tbe  reiaits  to  the  different  tenants,  whose  dor 
clarations  respectii9g  Ui^  times  when  they  severally  be- 
came tenants^  were  minuted  down  in  a  hook  at  the 
time;   aome  of  the  entries  therein  being  made  by 
Aldridgf^  and  some  by  the  receiver.    When  Jldridge 
was  e^amined^  the  original  book  was  not. in  court; 
but  he  sfcke  copceming  the  dates  of  the  seveial  tenan-^ 
€ies,yroifi  extracts  made  by  himself  out  of  that  book  i 
confessing,  upon  cross-examinatioii,  that  he  had  no 
memory  of  his  own  of  those  specific  facts ;  but  that 
the  evid^ee  he  was  giving,   as  to   those  facts,  was 
founded  altogeM^cur  upon  the  extracts,  which  he  had 
made  from  the  aJbove«aneirt;ioned  book.     This  was  ob» 
jeoted  to,  at  the  time,  on  the  part  of  the  def!»idants ; 
upon  the  ground,  that  as  the  witness  did  not  pretepd 
to  speak  to  those  faots  from  his  own  recollection,  he 
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ought  not  to  be  permitted  to  give  evidence  from  any 
extracts;  but  that  the  original  booky  from  whence 
they  were  taken,  ought  to  be  produced.  The  evidence 
was  admitted,  and  the  plaintiff  had  a  verdict.  On 
shewing  cause  against  the  rule,  it  was  said,  that  al-^ 
though  neither  the  original  book  itself,  any  more  than 
the  extracts,  could  be  produced  as  evidence  in  them- 
selves, yet  the  witness,  who  heard  the  declarations  of 
the  tenants,  and  either  wrote  the  entries  with  his  own 
hand,  or  saw  them  written  by  the  receiver,  might  be 
permitted  to  refresh  his  own  memory,  by  referring  to 
either.  That  the  objection  only  held,  where  the  in-^ 
strument  or  paper  referred  to>  was  brought  forward 
as  evidence  in  itself  of  a  fact.  And  therefore,  if  it 
had  been  attempted  to  give  those  extracts  to  the  officer 
of  the  court,  to  be  read  as  evidence  in  the  cause,  there 
would  have  been  a  grronnd  for  the  argument :  but  the 
evidence  of  the  fact  was  given  on  the  oath  of  Aldridge. 
That  in  the  case  of  The  King  v.  The  Duchess  ofKing- 
ston  (a),  Mr.  Leroche  was  permitted  to  refresh  hia 
memory,  from  a  copy  of  certain  of  his  own  memo^ 
randUf  *  which  cc^y  too  had  been  taken  by  another 
persout  though  under  his  direction.  The  counsel  for 
the  defendant  insisted  on  the  known  distinction  be- 
tween cases,  where  the  witness  swears  from  his  own 
knowledge  of  the  fact,  though  his  memory  may  be 
assisted  by  memoranda^  and  where  he  does  pot  speak 
from  any  recollection  which  he  has,  but  merely  from 
such  memoranda;  that,  in  the  latter  case,  it  had  always 
l>een  required,  that  the  original  minutes  should  be  pro- 
duced, because  of  the  great  door  which  might  other-r 
wise  be  opened  to  fraud  and  concealment.     For  it 

L'l      I  i*   .    ■   1  ■■  .  ■     '  '    '" ■        ■■  ■  ■■ ,      !■         I  ■ 

(fi)  11  St.  It.  9hb, 
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uiglit  happen,  in  variety  of  instances,  that  something 
would  appear  upon  the  original  paper  itself,  which 
would  do  away  the  effect  of  the  evidence,  but  .which 
might  be  suppressed  in  a  copy,  and  still  more  easily 
in  an  extract.  The  court  did  not  appear  to  en- 
tertain much  doubt  as  to  the  inadmissibility  of  the 
evidence,  but  said,  that  as  it  was  a  matter  of  such  ge- 
neral practice,  they  would  consider  of  it,  that  the  rule 
might  be  finally  settled  for  the  future.  Lord  Kbnyon 
read  the  following  note  from  a  manuscript  of  Lord 
^*//Ai/r/Oiir— Michaelmas  Vacation,  1753,  at  Lincoln's- 
inn  haH,  before  the  Lord  Chancellor.  Mr.  Noel  moved 
to  suppress  the  depositions,  on  a  certificate  from  the 
commissioners,  before  whom  they  had  been  taken,  that 
tiie  witness,  whose  depositions,  they  were,. refreshed  her 
memory  during  examination,  by  minutes,  consisting  of 
six  sheets  of  paper  of  her  own  hand-writing ;  the  sub- 
stance oif  which,  she  declared  to  them,  she  had  set 
down  from  time  to  time,  fis  the  facts  occurred  to  her 
memory  j  that  five  of  tiie  six  sheets  were  drawn  up  in 
the  form  of  a  deposition,  whieh  she  told  them  was  done 
by  the  plaintifiTs  solictor,  whom  she  had  requested  to 
digest  her  notes,  and  reduce  t}iem  to  some  order ;  and 
that,  after  he  had  done  so,  she  transcribed  and  altered 
them,  wherever  necessary,  to  make  them  consistent 
with  her  meaning.  The  certificate  added  further, 
that  she  declared  the  six  sheets  to  have  been  entirely 
drawn  up  by  herself,  unassisted  by  any  person ;  that, 
as  they  apprehended,  they  had  iio  right  to  take  the 
minutes  from  her,  she  had  frequent  recourse  to  them 
during  examination :  and  this  certificate  was  signed 
by  all  the  commissioners.  Mr.  Noel  insisted  that  this 
jpractice.  was  too  dangerous  to  -huve  the  countenance 
^f  the  court,  and  that  there  was  sufficient  foundation 

for 
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for  the  application  to  suppress  the  depositions.  The 
motion  was  opposed  by  the  Attorney  and  Solicitodr  Ge« 
neraly  who  insisted  that  nothing  was  more  frequent 
than  to  allow  witnesses,  in  a  court  of  law,  the  use  of 
minutes,  to  refresh  their  memory.  That  the  only  cir- 
cumstance which  seemed  to  distinguish  this  case  from 
that,  and  give  colour  to  the  application^  was  the  wit* 
ness  employing  the  plaintiff's  attorney  to  digest  her 
memoranda;  but  there  could  not  be  much  weight  in 
that  circumstance,  when  it  was  conndered,  it  was  not 
pretended  that  there  had  been  any  tampering  with  the 
witness,  and  that  she  had  carefully  altered  those  pam- 
pers, wherever  the  attorney  had  mistak^i  her  mean* 
ing ;  that  she  swore  positively  to  the  truth  of  every 
part  of  them ;  and  though  it  might  be  improper  to 
write  the  whole  of  a  deposition  before  examination, 
yet  where  a  person  was  to  be  examined  to  a  number 
of  dates,  &c.  it  was  very  necessary  to  have  some  help 
of  this  kind.— Lord  Chakcidixor.  l¥heiher  tberci 
hMs  been  any  tampering  or  no,  I  know  not ;  but  I 
know  there  has  been  a  great  mistiA^e,  both  by  the  par- 
ties and  the  commissioners,  who  however  did  right, 
after  their  mistake,  to  lay  it  before  the  court*  l^iould 
the  court  connive  at  such  proceedings  as  these,  depo- 
sitions would  really  be  no  better  than  affidavits ;  im 
should  a  witness  be  permitted  to  use  a  paper,  espe^ 
cially  one  drawn  up  by  the  attorney  df  one  of  the  par- 
ties, though  from  memoranda  funuAed  by  lim  witoess, 
I  might  as  well  let  the  attorney  draw  an  affidavit  for 
her,  and  use  that  instead  ^  a  depositi<m.  She  insists 
indeed^  that  she  altered  and  amended  H,  but  ^very 
body  knows  that  slight  alterations  in  a  plurase  make  it 
convey  very  different  ideas*  To  be  sure,  in  some  cases 
a  man  may  use  papers  at  law,  but  1  have  known  somo 

judges 


IN  EJECTMENTw  2» 

judges  (and  I  think  I  adhered  chiefly  to  that  rule 
myself)  let  them  use  only  papers  drawn  up^  as  the 
facts  happened;  aU  other  papers  I  have  bid  them  put 
in  their  pockets ;  ajud  if  any  had  been  ofifered,  which 
were  drawn  by  the  attorney,  I  should  have  repri- 
manded him  severely.  As  to  dates  and  names^  which 
are  merely  technical^  it  is  quite  Another  thing.  The 
x^ommissioQers  should  have  rejected  these  depositions ; 
but,  as  they  have  fairly  represented  the  fact,  and  the 
whole  of  die  motion  is  ,to  suppress  the  i[^>ositions9  for 
the  precedent  sidf^e,  they  shall  be  suppressed ;  and  a$ 
l^ublication  is  not  passed^  you  may  examine  the  wit* 
jiess. .  The  Chancellor  seemed  to  intimate^  that  he 
-would  have  animadverted  ^n  the  attorney,  had  it  been 
made  part  of  the  motion^ — :Mr.  Justice  ^Skuajesl  also 
read  a  manuscript  note  M  Tanner  v.  Taylor  (ii)«  In 
an  action  for  goods  sold^  the  witness,  who  proved  the 
jdelivery,  took  it  fuom  an  account  which  he  had  in  hi^ 
hand,  being  a  copy,  as  he  said,  of  the  day-book,  which 
^  had  left  at  home«  it  being  objected,  that  1^  orir 
^nal  ought  to  have  been  produced,  Mr.  Baron  Lbg«b 
isaid,  that  if  he  would  swear  positively  to  the  delivery 
Jrom  recollectiany  and  the  paper  was  oiAj  to  refresh 
iiis  memory,  he  might  make  use  of  it;  but  if  he  ceuM 
4not,  from  recollection,  swear  ;to  the  delivery,  any  liar- 
:tliel*  than  as  finding  them  entered  in  his  book,  then 
ihe  original  should  have  been  produced;  and  the  wit* 
ness  saying  he  cenld  not  swear  from  recollection,  the 
^plaintiff  was  nonsuited.*«'-Lord  Kentok  added,  thagt 

« 

the  rule  appeared  to  have  been  clearly  settled^  and 
.every .day's  practice  agreed  warth  it:  and  comparing 
this  case  with  the  general  role,  the  court  were  clearly 
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(s)  Herrfcrd  Sfdng  Asus^,  1769. 
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of  opinion,  that  Aldridge^  the  witness,  onght  not  to 
have  been  permitted  to  speak  to  facts,  from  the  ex- 
tracts which  he  made  use  of  at  the  trial.— -Rule  abso- 
lute for  a  new  trial. 

Having  said  thus  much,  in  general,  as  to  who  maj, 
or  may  not,  be  received  as  a  witness,  I  proceed,  in  the 
next  place,  to  consider  (in  terms  equally  general) 
what  instrumentary,  or  written  evidence  may  be  of- 
fered by  either  party.  And  here  it  is  proper  to  inter** 
pose  the  general  principle,  that  whether  there  be  any 
evidence,  must  be  submitted  to  the  judge ;  but  whe- 
ther it  be  sufficient  or  not,  is  the  sole  province  of 
the  jury  to  determine  (a).  Before,  however,  I  advert 
to  the  proof  requisite  to  substantiate  tnUrumcntary 
evidence,  it  is  necessary  to  observe,  that  if  either  party 
has  any  deed,  instrument,  letter,  or  paper,  in  his  power 
or  custody,  which  should  be  produced  in  evidence  on 
the  trial,  the  adverse  party,  on  giving  notice  for  that 
purpose,  may  compel  the  production  of  it;  and  it  must 
(on  previous  proof  of  service  of  the  notice,  if  re- 
quired,) be  produced ;  otherwise  the  party  requiring 
it  may  give  the  counterpart,  or  a  copy,  in  evidence ; 
or,  in  case  those  do  not  exist,  parol  evidence  of  the 
contents  of  the  thing  demanded :  proof,  however,  may 
previously  be  required  of  its  being,  at  the  time  notice 
was  given,  in  the  power  or  custody  of  the  party  from 
whom  it  is  required.  The  general  leading  rule  of  evi- 
dence is,  that  the  he$t  evidence  within  the  power  of  the 
party,  shall  be  produced  at  the  trial ;  meaning  (with 
reference  to  the, point  under  consideration),  that  if  the 
original  can  be  had,  it  shall  be  required ;  but  if  that 

^— ^— — — M^^— 1— — — i*— ^^— ■— ^  I  ■■■■■■■■■        ■   ■      — ^W—^——.^—— 1—^11— ^W^^^ 

(«)  Eddousei  and  another  v.  OopMni,  Doug.  376. 
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be  losti  or  in  the  hands  of  the  opposite  party^  who  will 
not  produce  it,  then,  in  the  case  of  a  deed,  a  counter- 
part, or  sometimes  a  copy ;  or  of  any  paper,  a  copy 
(or  in  the  absence  of  both,  parole)  is  evidence  to  be 
admitted.     In  truth,  when  the  original  is  in  the  hands 
of  the  adversary,  a  copy,  or  parol  evidence,  is  ad- 
mitted, on  the  same  principle  as  if  the  original  be 
lost;  for  under  such  circumstances,  of  course,  the 
party  has  not  the  original  to  produce.    And  the  rule 
applies  to  criminal,  as  well  as  to  civil  cases ;  for  as 
to  the  general  rules  of  evidence,  not  any  difference 
exists  between  them.    Therefore,  even  in  a  penal  ac- 
tiMi,  it  has  been  held,  that  the  notice  alluded  to  is  not 
confined  to  die  defendant  himself,  but  may  be  given 
either  to  his  attorney  or  agent.     Indeed,  in  all  civil 
actions,  it  is  g^ven  either  by  the  party  himself,  his 
attorney,  or  agent,  to  the  cither,  his  agent,  or  attorney. 
Though  no  man  is  obliged  to  produce  evidence  against 
himself  J  yet  the  only  consequ^ice  (to  attain  the  .ends 
of  justice)  of  notice  to  produce  it,  is  the  admission  of 
inferior  evidence :  the  court  therefore  either  compels 
the   party  to    produce    evidence  which    may  prove 
against  him,  or  leaves  the  refusal  to  do  it,  (after 
proper  notice,)  as  a  strong  presumption  to  the  jury. 
Nay,  the  court  will  do  it,  in  many  cases,  under  parti- 
cular circumstances,  by  rule,  before  trial ;  e^ecially 
if  the  party,  from  whom  the  production  is  wanted, 
applies  for  a  favour  (a). 

And  when  such  a  notice  is  given,  the  deed,  or  in- 
strument, when  produced;  masX  primd  facie  be  taken 
to  have  been  duly  executed ;    because  the  party  re- 

<a)  Roe,  d-  Haldane  v*  Harreff,     2  T.  R.  SOI.  Cat€s,q.  t.  v.  Winter, 
Burr.  2486.  The  King  x.  Watson,     3T.R.306. 
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qairing  it,  cannot  come  prepared  at  the  trial  to  prove 
the  execution  of  it :  an  instrument  therefore  comings 
out  of  the  hands  of  the  opposite  party,  must  be  t«ken 
to  be  proved ;  but  if  there  be  any  fraud  in  the  case, 
the  other  party  is  not  precluded  from  impeaching*  it. 
For  fraud,  or  covin,  will  avoid  every  kind  of  act;  many 
instances  of  which  are  put  in  Fermor^s  case,  and  will 
invalidate  in  a  court  of  law,  as  .well  as  in  a  court  c^ 
equity  :  it  bein^  the  judgment  of  iaw^  upon  faet»  and 
incidents  (a}« 

Aa  to  the  proof  of  deeds  and  attested  instruments 
In  general,  the  practice  is  so  well  known  and  so  vmi^ 
form,  that  it  may  be  needless  to  add  a  single  word 
upon  the  subject.  The  party  produdng  such  evi-* 
dence,  must  of  course  substantiate  it ;  as  to  which  die 
general  rule  is,  that  the  deed,  if  in  existence,  nrast  be 
|)roved,  and  not  a  copy  of  it,  and  tiiat  by  one  of  the 
subscribing  witnesses  at  least^r  If,  however,  the  deed 
be  not  of  a  recent  date,  but  of  thirty  years  standing' 
(which  by  long  practice  isr  considered  as  an  ancient 
deed),  it  may  be  read,  merely  on  productiion,  without 
any  proof  of  its  execmtion,  even  though  tiie  attesting 
witnesses  be  livings  And  it  is  no  objection  against 
reading  a  title-deed,  that  the  person  against  whom  it 
is  produced,  is  not  a  party  to  it.  In  the  case  of  a 
deed,  which  requires  oral  proof  of  its  execution,  if  all 
the  subscribing  witnesses  be  dead,  it  can  only  be 
proved  by  substantiating  their  hand-writing,  with  the 
additional  circumstance  of  their  death.  By  those 
media^  the  best  evidence  is  afforded  of  the  due  execu- 
tion of  the  deed :  for  proving  the  hand-writing  of  the 
I  -  I    I  '      I      -  -  ■  ■  III  —  ^ —  ■        _  — . — ^^_ — ^ 

(a)  TheKingy,  Thelnkabitttnit     y,  Eynon,  Bvrr.  907.     Fermor'a^ 
ofMiddiet<m,*2T.R.4S.  Bright     case,  d  Co.  77. 
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party  to  it,  proves  only  that  circumstance,  and  no 
more :  of  course  cannot  establish  the  sealing  and  deli-* 
very,  which  alone  give  legal  effect  and  operation  to 
the  instrument.  So,  if  the  witnesses  be  abroad,  and 
not  amenable  to  any  jurisdiction  here :  a  practice 
which,  though  it  did  not  require,  yet  has  certainly  re-* 
iceived  the  countenance  of  the  legislature  (a).  And 
that  the  ends  of  justice  may  be  answered,  if  the  at* 
torney  for  a  defendant,  subscribing  witness  to  an  in^ 
strument  on  which  the  title  of  the  plaintiff  may 
depend,  refuse  to  prore  his  attestation,  he  will  incur  a 
tentempt  of  the  court,  and  be  obnoxious  to  an  attach-^ 
ment.  In  the  ease  of  Jupp  v.  Andrews  (&),  an  appli^ 
cation  waa  made  against  one  Johnson^  attorney  for  the 
defendant,  for  a  contempt,  in  refusing  to  give  evi^ 
dence,  upon  being  served  with  a  subpasna  tidcet  in 
court  at  the  trial.  Johnson  was  subscribing  witness^ 
to  an  agreement,  under  which  the  ejectment  was- 
brought ;  and  in  consequence  of  hi»  refusal  to  give 
evidence  of  attestation,  &c.  the  plaintiff  was  non^ 
miited.  Hie  reason  assigpied  was,  that  being  de- 
fendacitt^a  attorney,  he  waa  not  bound  to  give  evidence 
to  the  prejudice,  of  his  client.  On  shewing  cause 
against  the  attachment,  an  aflidavit  on  the  part  of 
Johnson  wa^  read,  stating,  that  seven  tickets  had 
before  been  annexed  to  the  subposna ;  whereas  there- 
ought  to  be  only  four  persons  names  in  one  subpesna^ 
and  litvxt  no  oalfh  was  tendered  to;  him. 

liord  MAT^smrui.     I  think  the  attorney's  original 
behaviour  is  aggravated  by  his  present  defence.     By 

{d^'RoeylesseeofRoachr.P'op'-     s.  38.    Trince  v.  Kac^tmniy  8 
ham^  Doug.  25.  29  Geo.  S.  c.  67.     East  249. 

(6)  Cowp,  545. 

attesting 
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attesting  an  instrument,  a  man  pledges  himself  to  giver 
evidence  of  it^  whenever  called  upon.  That  he  was 
attorney  to  the  other  side,  is  no  reason  for  breaking 
his  engagement  with  the  plaintiff.  An  attorney  has 
no  privilege  to  refuse  g'iving  evidence  of  collateral 
facts.  I  have  known  an  attorney  obliged  to  prove 
his  client  having  sworn  and  signed  the  answer,  upon 
which  he  was  indicted  for  perjury.  I  think  the  jiidge 
who  tried  the  cause  would  have  been  warranted  in 
committing  this  man ;  but  he  has  taken  the  more  pru- 
dent method,  of  leaving  the  matter  to  the  court: 
Therefore  let  the  rule  be  made  absolute  for  an  at- 
tachment. 

N.  B.  Johnson  then  undertook  to  pay  all  costs  of 
the  nonsuit,  and  of  the  application :  upon  which  the 
court  ordered,  that,  on  payment  of  them,  the  rule 
should  be  discharged;  otherwise  the  attachment  to 
issue. 

m 

As  the  legislature  has,  at  various  times,  imposed 
particular  stamp  duties  on  particular  deeds  and  instru'*. 
ments,  they  must,  of  course,  when  produced  in  evi- 
dence, appear  by  proper  stamps  to  have  satisfied  those 
duties ;  otherwise,  from  the  general  tenor  of  the  re- 
venue laws,  they  cannot  be  received  in  evidence.  For 
instance,  a  lease  cannot  be  given  in  evidence  without 
being  stamped.  It  is  a  matter  of  mere  positive  insti- 
tution, and  if  the  objection  legally  attaches,  nothing 
can  relieve  against  it ;  a  lease  in  writing  th^efore, 
though  not  under  seal,  cannot  be  given  in  evidence,r 
unless  it  be  stamped  {a). 


(a)  Burr.  1M5. 1  T.  R.  7 W. 

To 
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To  found  ^presumption that  the  premises  are  leaie^ 
hold,  and  rebut  a  presumption  that  they  are  freehold^ 
even  the  draught  of  a  lease  may  be  read  in  evidence. 
This  point  occurred  on  the  trial  at  bar,,  in  a  writ  of 
right  patent^  between  Tyssen  and  Clarke  {a).  A 
witness  being  called,  deposed,  that  he  had  in  his  hand 
a  paper-writing  indorsed,  "  draught  of  a  lease  from 
Ftancis  Tyssen,  formerly  lord  of  the  manor,  to 
Thomas  Flanders ^  of  the  ground  in  question,  for 
forty-one  years.'*  Another  draught  of  a  lease,  of 
the  like  tenor,  which  was  found  among  the  writings 
of  the  demandant  by  his  attorney,  was  also  produced. 
It  was  objected,  that  these  draughts  could  not  be  read 
in  evidence^  for  that*  no  proof  had  be^i  given  that 
such  leases  ever  existed ;  that  a  lease  might  have  been 
in  contemplation,  but  never  carried  into  execution ; 
that  there  was  a  great  difference  between  the  draught 
of  a  lease  and  an  examined  copy  thereof ;  the  first 
<loes  not  prove  that  any  lease  ever  existed,  but  the 
latter  is  some  proof  that  a  lease  did  \)nce  exist,  and 
might  be  read,  if  the  original  be  lost,  destroyed,  or 
could  not  be  found.  For  the  demandant  it  was  an- 
swered, that  some  lease  to  Flanders  must  have  once 
existed^  because  it  had  been  proved  that  the  premises 
in  question  had  gone  from  Flanders  to  his  widow,  and 
from  her  to  one  Roger  Osbaldeston,  in  a  course  of 
personal  estate ;  that  rent  had  been  paid  for  it  to  the 
lord  of  the  manor,  as  for  a  leasehold;  that  one  draught 
came  from,  and  was  found  among  the  papers  of  Osbal* 
deston  ;  that  the  demandant  being  a  posthumous  child, 
and  his  writings  in  the  court  of  chancery,  there  was  a 
presumption  that  his  counterpart  of  the  lease  might 

■!  I      II  I  II  ■■  I  '  I      ■  I  I  ■■■■»■■.■■■      I.   II   ,1    M     II  »■!■  I  I  a^mmmmmmm^ 

(a)  S  Wils.  041. 
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be  lost ;  and  that,  taking  all  these  circumstances  toge- 
ther, there  was  reasonable  ground  for  the  court  to 
permit  the  draughts  to  be  read ;  which,  however,  were 
not  offered  as  evidence  to  establish  a  lease,  but  to  shew 
that  a  lease  was  once  in  contemplation ;  and  that  there 
was  a  great  presumption^  that  the  premises  in  question 
were  leasehold,  and  not  freehold  ;  that  the  tenant  had 
only  given  presumptive  evidence  of  a  grant  in  fee  by 
the  lord  of  the  manor;  and  that  the  draughts  agreeing 
with  other  circumstances  already  proved,  ought  to  be 
read  j  that  they  were  not  offered  as  conclusive  evi- 
dence of  a  lease,  but  were  admissible  to  induce  a  pre- 
sumption that  a  lease  once  existed ;  and  properly  en- 
countered the  title  made  by  the  tenant,  which  was  no 
more  than  a  title  by  presumption ;  and  whether  weak 
or  strong,  was  for  the  consideration  of  the  grand 
assize,  and  therefore  ought  to  go  to  them.  In  reply  it 
was  insisted,  the  objection  was  not  answered;  that  un- 
less the  draughts  were  to  prove  that  such  a  lease  was 
executed,  and  once  existed,  they  were  no  evidence  at 
all ;  that  search  having  been  made,  and  no  lease 
found,  was  (if  any  thing)  rather  a  proof  that  no  lease 
ever  existed ;  for  when  evidence  was  offered  of  a  deed 
supposed  to  be  destroyed  or  lost,  it  was  necessary, 
1st,  to  prove  that  such  deed  once  existed;  2dly,  that 
it  was  destroyed  or  lost,  and  that  diligent  search  had 
been  made  in  proper  places,  and  could  not  be  found ; 
or,  3dly,  that  it  was  in  the  hands  of  the  adversary, 
who  refused  to  produce  it  upon  notice  so  to  do ;  after 
having  done  which,  reasonable  proof  might  be  given 
of  a  copy,  or  the  contents  of  such  deed :  a  draught 
alone  did  not  prove  that  a  deed  did  ever  exist,  without 
other  circumstances,  as  letters  between  the  parties, 
instructions  to  counsel,^  &C..&C. 

Lord 
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Lord  Chief  Justice  De  Grey.  The  tenant  claims 
under  a  grant  from  the  lerd  in  fee,  of  \¥hich  he  has 
only  produced  presumptive  evidence.  The  demandant 
insists,  that  the  premises  in  question  are  only  lease- 
hold. He  has  proved  that  rent  has  been  paid  for  the 
same,  as  upon  other  similar  leases,  which  -have  been 
produced  and  read  by  the  steward  of  the  court  of  the  ^ 
manor.  He  has  also  proved,  that  the  premises  have 
been  epjoyed  as  part  of  the  personal  estate  of  Thomas 
Flando's,  and  that  there  is  no  insttoce  to  be  found  in 
the  court  books,  of  any  grant  of  a  fee  by  the  lord  in 
consequence  of  such  precepts  and  returns  thereof  as 
have  been  read ;  and  therefore  I  think  these  draughts 
ought  to  be  read,  as  a  reasonable  presumptive  evidence ' 
that  there  may  have  been  such  a  lease  as  this  once 
existing  :  especially  as  search  has  been  properly  made 
for  a  lease  among  the  lord^s  deeds,  and  none  can  be 
found. — The  rest  of  the  judges  were  of  the  sam^ 
opinion.  ^ 

And  in  the  case  of  a  duchy  lease,  subject  to  a  pro^* 
Tiso,  that  it  shall  be  inroUed  with  the  auditor,  the 
certificate  of  the  auditor  on  the  margin,  is  sufficient 
evidence  of  the  inrolment ;  as  was  ruled  in  KinnerS' 
ley  V.  Orpe  («).  In  an  action  of  trespass,  for  fishing 
in  the  plaintiflTs  fishery,  a  verdict  was  found  for  the 
plaintiff;  upon  which  a  rule  was  obtained  to  shew 
cause  why  there  should  not  be  a  new  trial.  The  plain- 
tiff derived  title  under  a  lease,  dated  in  1753,  from  the 
duchy  of  Lancaster y  in  whi^h  there  was  a  proviso^  that 
the  lease  and  all  assignments  thereof  should  be  in- 

(a)  Doug.  66. 

X  2  rolled 
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rolled  within  three  months  from  the  date,  with  the 
auditor  of  the  duchy ;  or  otherwise  should  be  void. 
The  original  lessee  made  a  lease  in  1777  to  the  plain- 
tiff, for  a  term  somewhat  less  than  what  remained 
unexpired  of  the  original  term.  To  prove  the  inroU 
tnent  of  the  lease  of  1753,  a  memorandum,  or  certifi- 
cate, on  the  margin  of  the  lease,  was  read,  signed 
^*  Peregrine  Fury,  auditor.**  No  evidence  of  inrol- 
knent  of  the  second  leaisie  of  1777  was  offered.  The 
i>laintiff  had  paid  rent  to  the  duchy  up  to  the  time  of 
trial.  The  application  for  a  new  trial  was  made  on 
Tour  grounds :  one  of  which  was,  that  there  was  not 
legal  evidence  of  the  inrolment  of  the  first  lease,  for 
that  an  office  copy  of  the  inrolment  ought  to  have 
been  produced. 

WiLLES,  J.  The  memorandum  on  the  margin  is 
the  certificate  of  the  proper  officer,  not  of  a  private 
person,  as  has  been  contended  at  the  bar.  I  cannot 
distinguish  between  this  case  and  that  of  a  bargain 
and  sale,  where  indorsement  on  the  back  of  the  deed, 
by  the  proper  officer,  is  always  received  as  evidence 
of  the  inrolmeilt.  This  case  too  is  fortified  by  the 
circumstance  of  long  possession  under  the  lease.  At 
any  rate,  third  persons  cannot  avail  themselves  of  a 
forfeiture  of  this  sort:  but  I  think  the  inrolment  is 
sufficiently  proved,  even  if  it  were  against  thfe 
grantor. 

ASHHURST,  J.     I  think  the  memorandum  is  suf- 

m 

iicient  evidence  of  the  inrolment.  For  what  other 
purpose  was  it  made  ?  But,  on  the  other  ground,  I 
do  not  think  it  competent  to  a  third  person,  a  wrong 
doer,  to  take  advantage  of  a  defeat  which  the  g^ntor 

has 
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has  waived ;  fof  the  rent  has  been  received  up  to  this 
time. 

T^vJjLEJIl,  J.  I  think  the  lease,  with  the  certl^cate 
under  the  hand  of  its  own  officer,  would  bind  the 
crown  itself.  The  proviso  is,  •*  that  it  shall  be  inroUed 
**  with  the  auditor."  I  cannot  distinguish  this  case 
from  that  of  a  bargain  and  sale.  The  act  of  parlia- 
ment (a),  in  that  case,  does  not  provide  that  the  in- 
dorsement by  the  officer  shall  be  evidence  of  inrol- 
ment,  and  yet  it  is  constantly  admitted.— -Rule  dis- 
charged. 

No  parol  evidence,  however,  can  be  permitted  to 
contradict  or  explain  away  that  which  the  parties 
themselves  have  deliberately  reduced  into  writing. 
In  an  action  (Preston  v.  Merceau)  (b)y  for  the  use 
apd  occupation  of  a*  house,  of  which  it  was  agreed  ii| 
writing,  *^  that  a  lease  should  be  let  by  Christiana 
^'  Preston^  to  Abraham  Gamage,  for  twenty-one 
*^  years,  at  26/»  per  annum,  to  commence  from  Mi^ 
**  chaelmas  then  next;"  Gamage  died,  and  made 
Merceau  his  executor,  who  paid  26/.  into  court  for 
one  year's  rent.  On  the  trial,  the  plaintiff  offered  to 
shew,  by  parol  evidence,  that,  besides  the  261.  per 
annum,  the  defendant  had  a^eed  to  pay  2/.  12^.  6^. 
a-year,  being  the  ground-rent  of  the  premises,  to  the 
ground  landlord ;  but  no  evidence  was  offered  of  the 
actual  payment  of  such  ground-rent,  during  the  tes- 
tator's life  i  without  which,  Djs  G^£ Y,  Ch.  J.  thought 
such  parol  evidence  inadmissible,  and  non^suited  the 
plaintiff.    It  was  moved  to  set  aside  the  non-suit ; 

(a)  27  Hen.  8.  c.  16,  (6)  Black.  1249. 

alledging. 
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alledging,  that  the  evidence  went  not  to  alter  or  vary^ 
but  to  explain  the  agreement.  That  the  writing  was 
not  a  solemn  deed,  or  will,  but  a  mere  executory  act; 
and  had  a  bill  in  chancery  been  brought  to  carry  it 
into  execution,  parol  evidence  would  have  been  ad- 
mitted to  prove  the  agreement  to  pay  the  ground-rent. 
For  in  Joynes  v.  Statharn  (a),  parol  evidence  was  ad- 
mitted to  shew,  that  an  agreement  for  a  lease  at  9/. 
a-year  was  to  be  clear  of  taxes, 

Blackstone,  J.  (absente  Gouli>.)  I  am  clearly 
of  opinion,  that  the  Lord  Chief  Justice  did  right  in 
rejecting  this  evidence.  Courts  should  be  very  cau- 
tious in  admitting  any  evidence  to  supply  or  explain 
written  agreements.  Else  the  statute  of  Frauds  would 
be  eluded ;  and  the  same  uncertainty  introduced,  by 
suppletory  or  explanatory  evidence,  which  that' statute 
has  suppressed  in  respect  to  the  principal  object.  It 
never  ought  to  be  suffered,  so  as  to  contradict  or  ex- 
plain away  an  explicit  agfreement ;  for  that  is,  in 
effect,  to  vary  it.  Here  is  a  positive  agreement,  that 
the  tenant  shall  pay  26/.  j  shall  we  admit  proof  that 
this  means  28/.  12^.  Qd.  ?  What  is  it  to  the  tenant,  to 
whom  rent  is  to  be  paid,  so  as  he  is  obliged  to  pay 
more  than  his  contract  expresses?  We  can  neither 
alter  the  rent  nor  the  term,  the  two  things  expressed 
in  this  agreement.  With  respect  to  collateral  matters, 
it  might  be  otherwise.  He  might  shew  who  is  to  put 
the  house  in  repair,  or  the  like,  concerning  which 
nothing  is  said;  but  he  cannot,  by  parol  evidence, 
shorten  the  term  to  fourteen,  or  extend  it  to  twenty- 
five  years,  or  make  the  rent  other  than  26/.  per  annum. 


m 


^a)  3  Atk.  388, 
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The  case  in  Atkins  is  of  a  mere  executory  act,  in 
which  the  master  was  to  settle  the  proper  coyenants, 
therefore  had  a  right  to  enquire  who  was  to  pay  the 
taxes.  Besides,  there  were  strong  saggestions  of 
fraud  in  making  the  written  agreement,  as  one  party 
could  neither  read  nor  write. 

Narbs,  J.  of  the  same  opinion.  Great  caution 
should  be  used  in  admitting  explanatory  evidence, 
especially  in  a  case  of  specific  rent.  This  is  an  in- 
strument in  writing,  and  would  have  nonsuited  the 
plaintiff,  before  the  statute  11  Geo.  2.  c.  19.  s.  14.-— 
Rule  discharged. 

But  a  mere  receipt  may  be  explained,  and  is  not 
conclusive  against  the  party  signing  it  (a);  and  a 
party  may  (by  parol)  prove  other  considerations  than 
those  which  are  expressed  in  a  deed,  for  the  purpose 
of  establishing  what  the  real  consideration  was.  In 
T/ie  King  v.  the  Inhabitants  of  Scammonden  (6),  it 
appeared  that  a  pauper  being  legally  settled  in  a  place 
called  Soy  land,  entered  into  an  agreement  with  one 
Harrison  for  the  purchase  of  an  estate  in  Rishworth^ 
for  28/.  .  The  consideration  mentioned  in  the  deeds, 
and  in  the  receipt  indorsed,  was  28/. ;  but  the  appel- 
lants produced  parol  evidence,  to  prove  that,  befpre 
the  deeds  were  executed,  the  vendor  declared,  that  as 
the  agreement  was  not  in  writing,  he  was  not  bound 
by  it,  and  having  since  had  30/.  offered  for  the  estate, 
would  not  take  less ;  nor  would  execute  the  deeds, 
unless  the  purchase-money  were  made  up  that  sum. 


(fl)  The  King  v.  Archer,  2  T.  R.  271.  (ft)  3  T.  R.  474- 

Upon 
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Upoii  which  the  pauper  advanced  1/.  16s.  more,  which, 
with  five  shillings  owing  from  Harrison  to  the  pauper, 
was  insisted  made  up  the  sum  of  30/. ;  but  the  deeds 
were  not  altered,  and  the  consideration  therein  men* 
tioned  was  left  according  to  the  original  agreement, 
viz.  28/.  The  counsel  for  the  appellants  contended, 
that  this  was  a  bond  jidc  purchase  for  30/.  The  ses- 
sions were  of  opinion,  that  no  parol  evidence  could 
be  given  to  contradict  the  consideration  mentioned  in 
the  deeds.  The  estate  purchased  was  the  estate  of 
Harrison^ f^  wife ;  and  in  the  deed  there  was  a  cove* 
nant  froni  Harrison^  that  he  and  his  wife  would  levy 
a  fine  unto  C  Bottomlejfj  in  fee,  of  the  premises,  at  the 
costs  of  Bottomley;  towards  the  expence  of  which 
fine  C.  Bottomley  left  in  the  hands  of  his  attorney  four 
guineas.  The  pauper  resided  above  three  months  upon 
the  premises,  and  afterwards  sold  them  to  his  brother, 
J.  Bottomley.  To  this  conveyance  Harrison  and  his 
wife  were  parties ;  and  it  recited  Harrison^ s  covenant 
in  the  former  deed  to  levy  a  fine ;  but  as  such  a  fine 
had  not  then  been  levied,  it  was  agreed,  that  instead 
thereof,  Harrison  and  his  wife  should  acknowledge 
and  levy  a  fine  of  the  premises  unto  Bottomley  in  fee, 
which  fine  was,  in  Hilary  Term,  1787,  levied  accord- 
ingly ;  part  of  the  expence  of  levying  it  was  dis-* 
charged  by  the  four  guineas  so  left  in  the  hands  of  the 
attorney  by  the  pauper,  and  the  other  part  was  paid 
by  Bottomley.'^The  sessions  were  of  opinion,  that  the 
sum  of  four  guineas  was  to  be  considered  as  part  of 
the  consideration  under  the  act  of  parliament,  and 
that  C«  Bottomley 9  by  such  purehase,  gained  a  settle- 
m^nt  in  Rishworth.  It  was  contended,  in  B.  R.  that 
the  sessions  properly  rejected  the  parol  evidence,  which 
was  offered  to  contradict  the  consideration  mentioned 
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in  the  deed :  it  being  a  general  rule^  that  if  a  contract 
be  reduced  into  writing,  h  fortiori  if  a  deed,  no  parol 
evidence  could  be  admitted  to  contradict  it.  And  that 
in  Clarkson  v.  Hanway  {a)j  it  was  held  that  the 
grantee  could  not  give  parol  evidence  to  prove  blood 
and  kindred  to  have  been  the  consideration  of  the 
conveyance,  the  consideration  for  which  was  expressed 
in  the  deed  to  be  an  annuity  to  the  grantor,  though 
the  deed  in  that  case  was  set  aside  on  th^  ground  of 
frauds  But  Lord  Ken  yon  said,  it  was  clear  that  the 
party  might  prove  other  considerations  than  those  ex«- 
pressed  in  the  deed.  It  is  permitted^  in  all  cases  of 
covenants,  to  stand  seised  to  uses.  And,  in  Filmer  v» 
Gott  (6),  where  the  considerations  mentioned  in  the^ 
deed,  were  10,000/.  and  natural  love  and  affection^ 
the  lords  commissioners  of  the  great  seal  directed  aa 
issue,  to  try  whether  natural  love  and  affection  formed 
any  part  of  the  consideration,  the  estates  being  worth 
near  30,000/.  On  appeal  to  the  house  of  lords  this 
was  confirmed;  and  the  jury,  on  the  trial  of  the  issue, 
finding  that  natural  love  and  affection  constituted  no 
part  of  the  consideration,  the  deed  was  afterwards  set 
aside  by  the  Lord  Chancellor. 

In  the  case  of  a  mi^ed  possession,  a  commission 
under  the  seal  of  the  court  of  exchequer  is  admissible f 
but  not  conclusive  evidence.  In  Tooker  v.  Duke  of 
Beaufort  (c),  a  new  trial  was  moved  for,  on  the 
ground  that  the  judge  had  admitted  a  commission, 
under  the  seal  of  the  court  qf  exchequer,  P.  33  Eliz. 
rotulo  290.   to  be  given  in  evidence,  although  ob- 


(a)  2  P.  Wms.  203.  (c)  Burr.  X4G, 

(Ji)  7  Bra.  P.  €.  70. 
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jected  at  the  trial,  as  being*  rt$  inter  alios  acta;  of 
which  the  Beaufort  family  could  have  no  notice,  nor 
opportunity  to  defend  against,  and  therefore  should 
not  affect  theui^  consequently  onght  not  to  have  been 
admitted  as  evidence ;  for  the  same  reason  that  a  ver- 
dict, in  a  cause  betv\een  other  parties,  cannot  be  given 
in  evidence  in  a  cause  between  strangers  to  the  former 
cause.  To  which  commission  was  returned  an  inqui- 
sition taken  the  9th  of  Aprils  33d  Eiiz.  whereby  it 
was  found  that  the  prior  of  St.  Swithinj  in  right  of 
his  priory,  was  seised  of  the  lands  in  question,  as  part 
of  the  manor  of  Hinton  Dawbny^  and  that  from  the 
dissolution  of  the  priory,  king  Hen.  8.  king  Edw.  6* 
and  queen  Maryy  were  seised,  and  queen  Elizabeth 
herself,  in  the  same  right,  to  the  27th  of  May  then 
last  past.  There  were  also  returned  the  interroga- 
tories administered  on  her  majesty's  behalf,  and  the 
depositions  taken  thereon.  The  substance  of  the  re- 
port was,  that  the  judge  had  admitted  the  commission, 
the  return,  and  depositions,  to  be  read  in  evidence; 
holding  them  to  be  admissible  evidence,  though  not 
conclusive.  That  there  was  much  parol  evidence  of 
the  possession  of  both  parties,  and  had  been  a  mixed 
possession ;  but  that  he,  in  direction  to  the  jury,  laid 
great  stress  on  the  commission,  and  without  its  assist- 
ance should  have  thought  the  verdict  for  the  plaintiff 
to  have  been  a  very  hard  one. — ^The  court  was  of  opi- 
nion, that  the  evidence  was  admissibley  though  not 
conclusive,  therefore  that  it  was  properly  received : 
consequently,  the  rule  for  a  new  trial  was  discharged. 
But,  in  the  ^72 /en  m,  whilst  the  question  was  depending 
before  the  court  (who  took  time  to  advise),  the  Duke 
of  Beaufort,  the  defendant,  died.  Whereupon,  on 
behalf  of  the  plaintiff,  it  was  moved  for  leave  to  enter 

up 


IN  EJECTMEISrr.  uu 

Tip  judgment,  as  of  the  next  Term  after  the  verdict ; 
which  was  the  Term  in  which  he  might  have  entered 
it  up,  if  the  motion  had  not  obstructed  it :  which  was 
afterwards  granted. 

Where  the  plaintiff  produces  an  original  lease  of  a 
hng  term,  and  proves  also  possession  under  it,  all 
mesne  assignments  must  necessarily  be  presumed:  as 
in  Goodwin  v.  Baxter  (a).  The  lessor  of  the  plaintiff 
claimed  title  under  a  lease  for  1000  years :  he  pro- 
duced the  original  lease,  proved  possession  in  himself, 
and  those  under  whom  he  claimed,  ever  since  6  ^77/?., 
and  also  shewed  one  mesne  assignment  in  IQJac.  !• 
The  judge  who  tried  the  cause  thought  it  incumbent 
on  the  plaintiff  to  prove  all  the  mesne  assignments; 
for  not  doing  which,  the  plaintiff  was  nonsuited  :  but 
the  judge  afterwards  changed  his  opinion,  and  so  re- 
ported it  to  the  court  of  common  pleas.  The  court 
was  clear  that  the  second  opinion  was  right,  and  that 
it  should  have  been  left  to  the  jury,  with  a  recom** 
mendation  to  presume  all  the  mesne  assignments :  the 
nonsuit,  therefore,  was  set  aside,  without  costs«  ^ 

So,  in  the  case  of  a  copyhold,  it  is  no  objection  to 
the  title  of  trustees,  that  from  the  time  of  the  ori* 
ginal  devise,  to  a  certain  period,  the  former  trustee* 
do  not  appear  to  have  been  admitted  by  the  rolls  of 
,the  manor ;  provided  there  have  been  regular  surren- 
ders and  admittances  for  a  considerable  time  (as,  for 
instance,  above  forty  years),  since  that  period :  for  it 
will  be  PRESUMED,  that  surrenders  and  admittances 
were    duly  made,    before   that  period;    more  espe- 


(a)  Black,  1228, 

ciall^j 
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cially,  if  the  rent  has  been  paid  during  the  whole 
time  (a). 

So,  if  a  record  be  found  in  the  proper  office,  with 
some  words  obliteratedf  it  must  be  presumed  to  have 
been  always  right ;  and  no  parol  evidence  ought  to 
be  admitted  to  vitiate  it ;  though  it  may,  it  is  said* 
be  admitted  for  the  purpose  of  proving  it  to  b^ 
right  (b). 

Even  a  grant  or  charter  from  the  crown,  which 
ought  to  be  by  matter  of  record,  may,  under  circum- 
stances, be  presumedf  and  that  though  within  the 
time  of  legal  memory ;  as  in  The  Mayor  of  Hull  v, 
Horner  (c).  In  that  case.  Lord  Mansflbld  said. 
With  regard  to  admitting  evidence  to  satisfy  a  Jury 
that  a  charter  did  exist  within  time  of  memory, 
which  is  not  produced  by  record,  my  opinion  is,  that 
all  evidence  is  according  to  the  subject-matter  to 
which  it  is  applied.  There  is  great  difference  be* 
tween  length  of  time  which  operates  as  a  bar  to  a 
claim,  and  that  which  is  only  used  by  way  of  €vi- 
dence*  A  jury  is  concluded  by  length  of  time  which 
operates  as  a  bar :  as  where  the  statute  of  Limitations 
is  pleaded  in  bar  to  a  debt ;  though  the  jury  be  satis- 
fied that  the  debt  is  due,  it  is  still  a  bar :  so  in  the 
case  of  prescription,  if  it  be  time  out  of  mind,  a  jury 
is  bound  to  conclude  the  right  from  that  prescription, 
if  there  could  be  a  legal  commencement  of  the  right. 
But  any  written  evidence,  shewing  there  was  a  time 
when  the  prescription  did  not  exist,  is  an  answer  to  a 


(a)  Roe  T.  Lowe,  1  H.  BL  447.  (e)  Cowp.  102. 

(6)  Dickson  v.  FUher^  Black.664, 

claim 
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claim  founded  on  ^prescription.  But  length  of  time^ 
used  merely,  by  way  of  evidenccy  may  be  left  to  the 
jury  to  be  credited  or  not,  and  to  draw  their  inference 
one  way  or  the  other,  according,  to  circumstances. 
For  instance,  there  is  no  statute  of  limitations  which 
bars  an  action  upon  a  bond  ;  but  there  is  a  time  when 
a  jury  may  presume  the  debt  to  be  discharged :  as 
where  no  interest  appears  to  have  been  paid  for  six- 
teen years.  But  if  a  witness  is  produced  to  prove 
the  contrary,  as  by  shewing  the  party  not  to  be  in 
circumstances  to  pay,  or  a  recent  acknowledgment  of 
the  debt,  the  jury  must  sb,j  the  contrary.  If  a  foun- 
dation can  be  laid,  that  a  record  or  a  deed  existed, 
and  was  afterwards  lost,  it  may  be  supplied  by  the 
next  best  evideace  to  be  had ;  or  if  it  cannot  be  shewn 
that  it  ever  existed,  yet,  enjoyment  under  a  titlc^ 
which  can  only  be  by  record,  is  strong  evidence  to  be 
left  to  a  jury  that  it  did  once  exist.  /  do  not  know 
an  instance  in  which  proof  may  net  be  supplied. 
These  are  general  rules,  and  it  would  be  mischievous  if 
it  were  to  be  laid  down,  that  there  can  be  no  presump- 
tion  since  the  time  of  Richard  1.  to  confirm  a  title 
by  charter.  In  Lord  Purbeck's  case,  the  letters  pa- 
tent, which  were  the  only  proper  evidence  of  his  title, 
could  not  be  found,  and  there  was  no  proof  of  the 
record  having  been  lost ;  but  he  had  sat  in  parlia- 
ment, had  levied  a  fine  of  his  honours  to  Charles  2. 
^tid  I  think  enjoyed  them  to  the  time  of  his  death. 
All  the  other  facts  were  subsequent  to  the  creation, 
yet  the  house  of  lords  were  of  opinion  in  favour  of 
the  claim,  and  presumed  that  the  letters  patent  had 
existed.  Indeed,  before  the  decision,  the  bills  of  the 
letters  patent  were  said  to  be  found  at  the  privy-seal 
ofiice :  still  that  was  only  presumptive  evidence ;  for 

the 
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the  king  might  have  recalled  it  before  it  had  passed 
the  great  seal.  But  the  case  of  Bedle  v.  Beard  {d)f 
determined  by  lord  chancellor  EllsmcrCj  with  the 
assistance  of  the  judges  upon  deliberation,  is  a  case 
in  point  of  very  great  authority.  That  case  states, 
that  in  31  Ed.  1.  the  king  (being  seised  of  the  manor 
of  Kimbolton,  to  which  the  advowson  of  Kimbolton 
was  appendant),  by  letters  patent,  granted  the  manor, 
with  the  appurtenances,  to  //.  de  Bohutij  earl  of  He- 
refordy  in  tail-general.  Humphrey  de  Bohun^  the 
issue  in  tail,  in  40  Ed.  3.  granted  the  advowson  to  the 
prior  of  Stonelei/,  and  his  successors,  by  'which  it  be- 
came impropriate.  The  points  were  two,  whether  the 
grant  of  the  manor  cum  pert  men  tils  passed  the  ad- 
vowson ?  and  adjudged  that  it  could  not.  Secondly, 
whether  the  grant  by  tenant  in  tail  was  not  void  ? 
On  this  second  point  it  was  resolved  by  Lord  Ells- 
MERB  and  the  principal  judges,  that  notwithstanding 
the  advowson  did  not  pass  by  the  grant  of  the  king 
tinder  the  words  cum  pertinentiisj  and  so  the  issue  in 
tail  had  nothing  in  it  at  the  time  of  this  grant  to  the 
prior,  yet  it  should  then  (4  Jac.  1.)  be  intended  ifi 
respect  of  the  ancient  and  continual  possession,  that 
there  was  a  lawful  grant  of  the  king  to  Humphrey^ 
so  that  he  might  lawfully  grant  to  the  priory.  For 
all  shall  be  presumed  to  have  been  solemnly  done, 
rather  than  that  ancient  grants  should  be  called  in 
question,  which  were  necessary  to  the  perfection  of 
the  thing,  though  the  grant  cannot  now  be  shewn. 
And  it  was  further  observed,  that  ancient  possession 
would  injure,  instead  of  strengthening  title,  if  after  a 
saccession  of  ages,  and  the  decease  of  parties,  objec- 


■^r^ 
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lions  should  prevail,  which  might  have  been  answered, 
in  the  life-time  of  the  parties,  and  if  well  founded, 
Would  most  probably  have  been  sooner  made.  I  re- 
member in  general,  though  I  cannot  recollect  the 
particulars  of  it,  a  case  in  the  Duchy  court,  between 
the  king  and  Mr.  Brown^  of  Snelbrook.  It  was  be- 
fore the  Nullum  Tempus  bill  (a).  The  evidence  in 
support  of  the  title,  was  a  possession  and  enjoyment 
of  one  hundred  years.;  and  I  held,  that  though  such 
possession  and  enjoyment  could  not  conclude  as  a 
positive  bar,  because  there  was  no  statute  of  limita- 
tions against  the  crown,  yet  it  might  operate  as  evi- 
dence against  the  crown,  of  right  in  the  defendant,  if 
the  claim  could  have  a  legal  commencement,  though 
such  commencement  could  not  be  shewn.  In  ques- 
tions of  tliis  kind,  possession  goes  a  great  way ;  but 
there  is  no  positive  rule  which  says,  that  one  hundred 
and  fifty  years  possession,  or  any  other  length  of  time 
within  memory,  is  a  sufficient  ground  to  presume  a 
charter.  In  the  case  of  a  supposed  bye-law,  usage  is 
allowed  to  support  it,  without  any  proof  of  the  exist- 
ence of  such  a  bye-law,  or  of  the  loss  of  it.  But  the 
principle  is  a  right  one,  namely,  in  favour  of  rights 
which  parties  have  long  been  in  the  quiet  possession  of. 
I  have  myself  taken  it  to  be  established  in  point  of 
law,  that  though  the  record  be  not  produced,  nor  any 
proof  adduced  of  its  being  lost,  yet,  under  circum* 
stances,  it  may  be  left  to  the  consideration  of  a  jury, 
or  of  a  court  of  equity,  if  the  case  comes  properly 
before  them,  whether  there  is  not  a  sufficient  ground 
to  presume  a  charter  ?  Therefore  in  the  present  case, 
taking  it  for  granted  that  such  charter  would  have 


^  A 
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given  the  plaintiff  a  title,  I  think  it  was  property 
left  to  the  jury,  whether  they  would  presume  such 
grant?" 

So,  in  the  case  o{  Ptmellr.  Milbanke  (a),  before 
Lord  Mansfield,  at  the  sittings  after  Michaelmas^ 
Term  1772.  The  plaintiff  declared  for  money  had  and 
received.  On  non  assumpsit  pleaded^  it  appeared  in 
evidence^  that  the  chapel  of  Chester  le  Street ^  in  the 
comity  of  Durhamj  was  in  the  crown,  from  the  disso-* 
Tution,  to  the  time  of  Jac.  1.  who  by  letters  patent  un« 
der  the  seal  of  England^  bearing*  date  26th  of  July,P 
1618,  granted  to  Sir  James  Ouckterlovg  and  Richard 
Gurnardj  their  heirs  and  assigns,  all  that  the  deanery^ 
prebend,  rectory,  and  vicarage  of  the  collegiate  church 
of  Chester  le  Street ,  in  the  bishopric  of  Durham^  with 
the  following  exception :  **  exceptis  tamen  semper  et 
•*  extra  hanc  prtesentem  concessionem  nostram  nobis 
^*  heeredibus  et  successoribus  nostris  omnino  reser-- 
**  vatis  omnibus  et  singulis  advocationibus  donationi^ 
"  bus  liberis  dispositionibus  et  jur.  personal,  om.  et 
*^  singuL  ecclesiasticar.  vicar.  capelL  et  at.  benejicior^ 
^*  ecclesiasiicor.  quorumcumque  pnemiss-.  superius  per 

prassentes  prieconcess.  aut  alicui  inde  parti  vet 

parcelled  quoquo  modo  spectant.  pertinent,  incident. 

appenden.  vel  incumbent  In  1629,  anno  6  Car.  1. 
the  premises  came  by  mesne  conveyances  to  the  Hed-- 
worth  family,  who  afterwards  granted  to  Sir  Ralph 
Milbanke.  In  1694,  Mr.  Hedworth  presented  Mr. 
Conyers  to  the  curacy  of  Chester  le  Street,  and  in 
'1735  Mr.  Lambe  was  presented  by  a  descendant  of 
the  Hedxvorth  family,  and  continued  in  possession  till' 


(a)  Cowp.  lOa. 

1769, 
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.1769,  M^hen  Sir  Ralph  Milbanke  presented  the  de^ 
fendant.  Upon  these  facts,  one  point  insisted  on  by 
the  plaintiff  was,  that  the  exception  in  the  grant  left 
the  title  to  this  curacy  in  the  crown.  But  Lord 
Mansfibld  left  it  to  the  jury  to  say,  whether  from 
the  two  adverse  nominations,  and  possession  under 
them,  by  the  Hedworth  family,  they  would  not  pre^ 
same  a  grant  from  the  crown  of  the  right  of  presenta- 
tion to  the  curacy.  The  jury  presumed  a  grant,  and 
found  a  verdict  accordingly.  , 

The  enfranchisement  of  a  copyhold,  or  a  grant 
may  under  circumstances  be  presumed  against  the 
crown  (a) ;  so  a  jury  may  presume  an  actual  ouster  of 
one  tenant  in  common,  by  the  other ;  also  a  licence 
from  the  lord  to  iji^ose  (b)^ 

So,  of  the  conunon  notice  to.  qujt ;  as  well  as  of  n,n 
agreement  to  continue  possession ;  o^  of  the  premises 
being  leasehold,  and  not  freehold :  and,  in  the  case  of 
a  plain  trust,  where  the  trustees  were  directed  to  con- 
vey to  a  devisee,  on  his  attaining  the  a^e  qi  twenty ^nCf 
the  jury  may  be  directed  to  presume  a  conveyance  ac- 
cordingly i  at  any  time  afterwards,  though  much  less 
than  twenty  years  (c).  Nay,  though  there  has  been  a 
previous  illegal  marriage,  yet,  under  circumstances^  it 
may  be  left  to  a  jury  to  presume  a  subsequent  leg^l 
one  :  as  in  fVilkinson  v.  Payne^  (d). 


(a)  Roct  d.  Johnson  and  another         (h)  Doe,  d.  Foky  v.  Wihon,  11 
T.  Jre/and,  11  £9st»  S80.     Good-     East,  56. 

title,  leasee  of  Parker  y.  Baldwin,         (c)    England,    d.    Sybum   v. 
11  East,  488.  Shde,  4  T.  R.  682. 

(d)  4  T.  R.  468. 

Y  Here, 
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Here,  as  to  the  doctrine  of  presumption^  which  has 
considerable  weight  in  the  scale  of  evidence,  this  ge- 
neral principle  must  be  attended  to ;  namely,  that 
length  of  time  alone  is  nothing;  for  presumption  must 
operate  from  some  facts  or  circumstances  arising 
within  that  time.  Upon  this  point,  the  case  of  Bridges 
V.  the  Duke  of  Chandos  (a)  affords  considerable  in- 
formation. The  plaintiff  had  a  verdict.  On  motion 
'  for  a  new  trial,  it  appeared  that  the  duke  would  have 
'  defended  his  title,  by  setting  up  a  common  recovery, 
which  had  been  suffered  by  the  remainder-man  in 
tail,  and  which  was  produced  and  proved ;  but  being 
unable  to  give  any  evidence  of  an  actual  surrender  of 
the  life-estate,  (which,  for  the  plaintiff,  was  urged  to. 
be  necessary,  in  order  to  enable  the  tenant  in  tail  in 
remainder  to  make  a  good  tenant  to  the  praecipe^)  his 
counsel  insisted,  at  the  trial,  ^^  that  that  ought,  after 
so  long  a  time  [about  thirty-two  years],,  to  be  pre-- 
sumed;  even  though  they  should  not  give  any  evi- 
dence relating  to  such  surrender.**.  The  judge 
'  however  was  of  opinion,  "  that  a  surrender  by  tenant 
* "  for  life  could  not  be  presumed,  when  no  evidence 
'  "  had  been  given  to  render  it  probable  j  and  when 
^*  possession  had  not  gone  with  the  recovery,  but 
**  continued  in  tenant  for  life,  till  the  time  of  bring- 
**  ing  the  ejectment  :**  and  accordingly  directed  the 
jury 'to  find  for  the  plaintiff.  On  the  motion  for  a 
new  trial,  the  defendant's  counsel  relied  upon  the  case 
of  JVebb  V.  Greenville  (A),  where  the  plaintiff  claimed 
under  an  old  entail  in  a  family  settlement,  by  which 
part  of  the  estate  appeared  to  have  been  in  jointure 

(a)  Burr.  1085.  (6)  Str.  1129. 

at 
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&t  the  time  the  son  suffered  a  common  recovery ;  and 
the  defendant,  who  claimed  title  mider  the  recovery, 
not  being  able  to  shew  a  surrender,  of  the  mother's 
estate  for  life^  it  was  insisted,  '^  there  was  no  tenant 
*^  to  the  priecipe  for  that  part;  and  that  the  re- 
^'  mainder,  ttnder  which  the  lessor  claimed,  was  not 
•*  barred/*    To  obviate  which,  it  was  insisted,  ^*  that 
'*  at  that  distance  of  time j  a  surrender  should  be  pre- 
*'  sunied;**  and  to  ibrtify  the  presumption,  offered  to 
pi^odnce  (in  evidence)^  the  debt-book  of  an  littomey 
deceased^  wherein  he  had  charged  for  suffering  the 
Recovery ;  two  articles  of  which  charge  were,  **  fofr 
^<  djcBMing  a  surrender  of  the  mother,  20^."  and,  ^'  for 
^  engrossing  tWo  parts  thereof,  20s.  more;'*  and  that 
ft  appeared  by  the  book,  ^'  that  the  bill  was  paid.*' 
This  being  objected  to,  as  improper  evidence,  the 
court  was  of  opinion  to  allow  it :  for  it  Was  h  circnni- 
stance  material  npon  the  inquilry  into  the  nnreasoii- 
ableness  of  presuming  a  surrender,  and  conld  not  be 
suspected  to  be  done  for  the  purpose :  if  the  attorney 
had  been  living,  he  might  have  been  examined  to  it ; 
after  his  death,  it  was  the  best  evidence,  and  was  ac-^ 
cordingly  read.    After  which,   the  court   declared, 
^^  without  that  circumstance,  they  would  have  pre- 
^^  sumed  a  surrender  ;**  and  desired  it  might  be  taken 
notice,  of,  '^  that  they  did  not  require  any  evidence 
**  to  fortify  the  presumption,  after  such  a  length  of 
**  time.'*    They  cited  also  Green  v.  Froud  (a),  where 
it  is  said,  that  in  an  ejectment,  upon  a  trial  at  bar,  for 
lands  in  ancient  demesne j  there  was  shewn  a  recovery 
to  cut  off  an  entail  which  had  been  suffered  a  long 
time,  and  possession  gone  accordingly.     It  appeared 

(a)  1  Vent  957. 

Y  2  that 
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that  pact  of  the  land  was  leBHcdJor  life;  and  the  re- 
covery (with  a  single  voucher)  was  soffered  by  him 
,  in  reversion ;  and  so  no  tenant  to  the  precipe,  for 
those  lands.  But  as* possession  had  followed  it  for  so 
long  time,  the  court  said,  ''  they  would  presume  a 
«<  surrender  :**  as  in  an  appropriation  of  great  aiiti* 
quity  there  had  been  presumed  a  licence,  though  none 
.  appeared.  That  in  the  case  of  Dame  Griffin  v.  Stan- 
hope (a)f  a  common  recovery  being  produced,  counsel 
for  the  defendant  pressed  the  Lady  Griffin* s  counsel 
to  prove  who  was  tenant  to  the  praecipe,  at  the  time 
of  the  recovery.  But  the  court  would  not  allow  it ; 
for  it  should  be  intended  to  be  a  good  recovery ;  and 
if  otherwise,  the  proof  ought  to  be  made  by  the  other 
'  party.  In  an  ancient  recovery  therefore,  if  nothing 
appeared  to  the  contrary,  such  a  surrender  should  be 
.presumed:  and  tenant  for  life  continuing  in  posses- 
sion makes  no  difference.  That  all  the  cases  lay  the 
whole  stress  of  determination,  solely  on  the  length  of 
time  from  actual  suffering  the  recovery ;  without  any 
regard  to  the  subsequent  continuation  of  the  life- 
estate,  or  to  any  other  circumstance.  Tha(  if  it 
should  be  objected,  '<  that  in  the  present  case  the 
'^  remainder-man  in  tail  had  not  sufficient  estate  and 
**  power  to  suffer  the  recovery,'*  the  answer  was,  that 
if  there  was  a  conditional  surrender  of  the  tenant  for 
life^  then  he  had  power :  and  as  nothing  appeared  to 
the  contrary,  but  there  might  be  such  a  surrender,  it 
must  be  presumed ;  and  the  statute  (^)  only  limits  the 
time  within  which,  the  presumption  ought  to  arise. 

The  plaintiff's  counsel  contended,  there  could  be 


(a)  Cro.  Jac.  465.  (b)  U  Geo.  2.  c.  20.  s.  6, 

no 
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no  presumption  without  some  facts  to  ground  it  upon. 
That  in  Green*oille*s  case^  there  was  a  very  irtrong 
presumption,  arising  from  the  articles  in  the  attoir- 
ney*s  bill ;  proof  whereof  the  court  allowed  to  be 
entered  into,  and  received  satisfaction  from.     That 
no  case  existed,  where  the  presumption  of  a  surrender 
had   been  raised,   without  possession  accompanying 
and  following  the  recovery.    That  in  Green  v.  Froud, 
possession  had  followed  the  recovery  for  a  long  time, 
and  was  the  reason  given  by  the  court  for  making  the 
presumption.     And  in  Griffin  v.  Stanhope^  the  person 
who  suffered  the  recovery,  was  himself  tenant  in  tail  j 
and  possession  had  gone  with  the  recovery.     That 
the  latter  part  of  the  report  of  Greenville^ s  case  was 
inconsistent  with  the  former  j  for  it  says,  the  court 
declared  they  did  not  require  any  evidence  to  fortify 
the  presumption  after  such  a  length  of  time  j  yet  it 
appears,  by  the  former  part  of  the  case,  that  "  they 
^*  had  entered  into  such  evidence,  after  it  had  been 
*^  objected  to,  as  improper;  and  the  objection  had 
^*  been    considered*  and    over-ruled."     That    as    to 
14  Geo.  2.  c.  20.  s.  5.  it  never  meant  to  alter  the  law, 
so  as  to  give  power  to  a  person  to  suffer  a  recovery, 
who  had  not  power  before  (which  remainder-man  in 
tail  had  not)  j  being  expressly  confined  to  "  persons 
'*  having  a  sufficient  estate  and  power  to  suffer  the 
"  same."     That  the  statute  of  Limitations  {a)  only 
takes  place  from. the  time  of  the  title  accruing.     That 
the  rule,  in  all  cases  of  the  kind,  must,  in  reason  and 
conomon  sense,  necessarily  be  understood  to  relate  to 
the  length  of  time  elapsed  since  the  tenant  in  tail 
came  into  possession,  not  to  the  length  of  time  since 


(a)  21  Jac.  1.  c.  16. 

suffering 
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suffering  the  recovery ;  for  where  he  has  been  a  long 
time  in  possession^  aiid  done  nothing  to  complef;e  find 
confirm  his  former  i^ct,  it  is  reasonable  to  presump^ 
that  all  ^as  rightly  transacted  before ;  becanse,  if  he 
knew  his  former  act  to  be  defective,  and  his  title  in- 
sufficient^  he  would  not  have  neglected  to  set  it  right 
as  soon  as  it  was  in  his  power.  But  no  sucli' pr^r 
stffffption  could  arise  from  the  mere  antiquity  of  the 
recovery,  prior  to  the  possession  of  tenant  in  tail. 

Lord  Mansfield.    I  was  counsel  in  the  case  of 
Mr.  GreenvillCf  and  remember  well,  the  point  in  evi- 
4ence  was  strongly  litigated,     l^he  attorney,  wlio  had 
been  concerned  in  the  conmion  recovery,  was  a  Mr. 
JEdwards^  of  Bristol.    The  entry  in  his  bill-book  was 
made  at  the  time  of  the  transaction;  and  a  receipt 
given  upon  the  bill  which  contained  the  articles,  for 
drawing  and  engrossing  the  surrender.    There  was, 
therefore,  positive  proof,  in  that  case,  of  an  actual 
surrender.    The  jointress  too,  had  been  dead  a  vast 
number  of  years ;  the  person  yi\^  suffered  the  reco- 
very, and  his  son  after  him>  had  both  of  them  (during 
their  respective  liv^s)  sufficient  opportunity  to  have 
set  it  right,  after  they  came  into  possession,  if  they 
had  knpwn  or  suspected  it  to  have  been  defective: 
.which  was  certainly  a  presumption^  ^*  that  it  was  re- 
**  gular,  and  ndt  defective.'*    I  am  .confident,  that  all 
the  court  did^  pr  intended  to  do,  in  that  case,  was 
only  to  takq  care  that  it  should  be  understood,  that 
they  did  not  mean  to  shake  the  authority  pf  any  one 
case  which  had  been  founded  upon  presumption;  and 
that  they  would  not  require  positive  proof  of  a  sur- 
render in  any  case  where  there  was  sufficient  pre^ 
fumption  of  it.    The  report  is  incorrect,  considerec) 
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as  a  foundation  for  a  principle  or  rv)le  of  property; 
though  it  might  be  enough  to  se^ve  the  tukcr  of  such 
a  note  for  a  memorandum,  to  refresh  his  own  recol- 
lection. If  that  be  so,  then  consider  the  present  case 
upon  principle.  There  are  two  sorts  of  presumption; 
one  a  presumption  of  law,  not  to  be  contradicted ;  the 
other,  a  species  of  evidence :  which  (latter)  must 
have  a  ground  to  stand  upon — something  from 'whence 
it  is  to  arise.  It  is  now  fully  established,  that  tenant 
in  tail  may,  if  he  pleases,  either  turn  his  estate-tail 
into  a  fee,  or  alienate  it  for  his  own  benefit,  by  duly 
suffering  a  common  recovery.  But  he  must  have  a 
sufficient  estate  and  power  to  qualify  him  to  suffer 
sucK  recovery.  He  must  either  be  tenant  in  tail  in 
possession,  or  must  have  the  concurrence  of  the  free- 
holder, who'  claims  under  the  same  settlementr  This 
principle  is  adhered  to  by  14  Geo.  2.  c.  20.  Tenant 
for  life,  whose  consent  is  necessary  to  the  tenant  in 
tail  in  remainder,  to  enable  him  to  cut  off  the  entail, 
is  not  the  lessee  of  the  land  under  a  beneficial  lease; 
but  the  original  tenant  for  life  claiming  under  the 
family  settlement,  having  a  life-estate  settled  upon 
him,  prior  (in  order  of  succession)  to  the  other's  re- 
mainder in  tail.  Where  a  person  has  power  to  suffer 
a  recovery,  and  thereby  bar  the  estate  tail,  omnia 
prcesumuntur  rith  et  solemniter  acta,  until  the  con- 
trary, appears:  and  it  is  reasonable  it  should  be  so ;  , 
but  if  the  contrary ,  appear,  there  is  ah  end  of  the 
presumption*  This  was  the  case  of  the  Earl  of  Suf- 
'Jolk\  recovery,  on  a  trial  at  bar  in  this  court,  in 
Easter  Term  1747  («).  There  the  contrary  did  ap- 
pear, and  the  presumptipn  w?is   thereby  destroyed. 

(«)  Burr.  1.078. 

There 
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There  were  blundering  deeds  actaally  produced, 
which  appeared  clearly  to  be  wrong  ;  and  it  was  ma- 
nifest, upon  the  evidence  disclosed,  that  there  was  no 
good  tenant  to  the  praeipe.  It  was  therefore  impos- 
sible  for  the  court,  in  that  case,  to  presume  ^^  there 
^<  was  one.**  But  if  a  man  has  power  to  suffer  a  re- 
cover;, that  is  a  solid  ground  for  prestuning  all  was 
done  rightly  and  regularly,  unless  something  to  the 
contrary  appear.  So  where  the  freeholder  is  trustee 
for  the  tenant  in  tail  himself,  and  under  his  power 
and  direction,  it  is  a  reasonable  cause  for  presuming, 
**  that  every  thing  was  regularly  transacted.**  So 
where  the  person  interested  to  object  against  tiie  vali- 
dity of  a  recovery,  has  had  opportunity  to  make  ob- 
jections to  it,  but  instead  of  doing  so,  has  acquiesced 
under  it,  and  not  disputed  its  validity ;  it  is  a  pre- 
sumption  that  all  was  regular,  inasmuch  as  he  never 
/  did  object  to  it.  But  there  can  be  no  presumption  of 
the  nature  of  evidence  in  any  case,  mthout  something 
from  whence  to  make  it ;«— some  ground  to  found  the 
presumption  on^  Whereas  here  is  absolutely  nothing 
from  whence  to  presume :  no  sort  of  ground  to  buiki 
any  presumption  upon*  The  single  pretence  to  any, 
the  least  ground  of  presumption  in  the  prei^ent  coj^e, 
can  be  only  this,  ''  that  no  tenant  in  tail  in  remainder, 
^^  would  suffer, a  recovery  without  first  obtaining  the 
'^  surrender  of  the  life-estate,  in  order  to  make  it  talid 
^*  and  effectual.**  Even  that  ground  (slight  as  it  is) 
will  not  hold  in  the  case  before  us :  folr  it  does  not 
appear,  that  the  remaiQder-maii  in  tail,  \vho  suffered 
the  recovery^  had  the  least  intention  to  include  those 
particular  lands  in  the  recovery  which  he  suffered, 
and  had  a  full  power  in  himself  alone  to  suffer  of  all 
the  rest  of  the  estate,  whereof  he  was  at*  that  time 

tenant 
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tenant  in  tail  in  possession.  He  was  then  in  possession 
of  the  manor  of  Keynsham^  and  of  other'  lands  in 
Keynshamy  sofficient  to  answer  the  general  descrip- 
tion nsed  in  the  recovery,  relating  to  such  part  of  the 
recovered  estate  as  lay  in  Keynsham.  He  probably 
knew,  or  was  informed  by  his  connsel  or  agents,  that 
lie  oonld  have  no  such  power  over  the  settled  part, 
without  obtaining  a  surrender  of  the  life-estate.  He 
tnigiit  perhaps  be  satisfied,  that  he  could  not  obtain  a 
surrender  of  the  life-estate  in  these  settled  lands ;  or 
might  have  attempted  to  obtain  it,  and  failed.  If  the 
mere  &ct  of  remainder-man  in  tail  suffering  a  reco- 
ivery,  was  alone  sufficient  to  ground  the  presumption 
of  a  surrender  of  the  life-estate,  it  would  be  in  the 
power  of  every  remainder-man  in  tail  to  bar  the 
€State-tai],  notwithstanding  the  tenant  for  life  diould 
absolutely  refuse  to  join  witib  them  in  suffering  a  reco- 
irery.  Therefore  it  is  necessary  there  should  be  facts 
and  circumstances  to  ground  the  presumption  of  such 
a  surrender.  Here  the  tensmt  in  tail  in  remainder 
(the  life-estate  under  the  sanie  settlement  still  sub- 
sisting ^  iJie  time  of  his  suffering  the  recovery)  had 
no  power  to  alieii  or  to  bar :  and  there  is  nothing  from 
whence  to  presuilie  a  surrender  of  the  life-estate,  to 
'Onable  him  to  do  so.  If  he  had  a  power  to  bar  or 
Alien,  then  indeed  no  presumption  could  have  been  too 
large,  in  ord^  to  prevent  slips  in  legal  forms  and  me- 
thods of  conveyance,  and  effectuate  the  intention  of 
a  person  who  had  a  legal  right  to  do  such  an  act. 
The  act  of  14  Geo.  2.  c.  20.  means  to  preserve  the 
isjune  negative  to  persons  claiming  under  the  family 
settlement,  as  they  had  before.  And  no  argument 
x:;an  be  drawn  in  the  present  case  irom  the  length,  of 

time; 
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time;  because  the  jointress  died  but  in  1759,  dud  the 
ejectment  was  instantly  brought^ 

Mr.  J.  Denison  and  Mr.  J.  Wiuhot  concurred  : 
and  the  latter  added,  that  he  had  no  notion  of  a  pre^ 
sumption  without  some  facts  or  circumstances  to 
found  it  upon.  It  would  be  inferring  something  seen, 
from  something  not  seen.  Length  of  time  alone  is 
Bothingp  The  presumption  must  arise  from  some 
facts  or  circumstances  arising  within  that  time. 

Lord  Mansfield.  There  is  no  ground  for  a  pre^ 
sumption  that  there  was  any  surrender  by  the  tenant 
for  life.  Here  are  two  particular  reasons  against 
making  any  such  presumption ;  one,  there  does  not 
appear  to  have  been  any  intention  in  the  remainder- 
man in  tail,  to  suffer  a  recovery  of  these  particular 
lands :  the  other,  that  here  was  no  possession  ^t  all 
under  this  recovery ;  on  the  coiitrary,  the  ejectment 
was  brought,  and  the  validity  of  the  recovery  put  in 
litigation,  inunediately  after  the  death  of  tenant  for 
life.  If  the  eldest  son,  who  has  a  remainder  in  tail 
under  a  family  settlement,  should  privately  suffer  a 
common  recovery,  and  his  father  live  many  years 
afterwards^  it  might  as  well  be  itrgu^d,  that  length  of 
time,  from  the  date  of  the  recovery,  should  induce  a 
presumption  that  the  father  surrendered  his  estate  for 
life^  And  his  Lordship  declared  himself  as  clear,  that 
if  there  had  been  a  long  possession,  by  tenant  in  tail, 
after  the  death  of  tenant  for  life,  though  such  posses- 
siqjk  might  be  ascribed  to  the  entail,  the  presumption 
ought  to  have  been  made  on  the  ground  of  acqui- 
escence under  it,  and  the  arising  probability,  t))»t  the 

parties 
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parties  knew  the  recovery  was  not  defective.  Rules 
of  property  ou^ht  (his  Lordship  added)  to  be  gene- 
rally known ;  not  left  upon  loose  notes,  which  rather 
^rve  to  confound  principles  than  to  confirm  them ; 
and  he  would  have  it  understood,  that  possession  of 
jtenant  in  tail,  after  the  death  of  tenant  for  life,  leaves 
a  ground  for  presumption  that  there  was  a  surrender; 
but,  in  the  present  case,  there  was  no  possession  after 
the  death  of  tenant  for  life,  the  ejectment  was  brought 
unmediately.-«*Bule  discharged^ 

Every  presumption  however  may  be  encountered, 
or,  to  speak  more  technically,  rebutted,  by  contrary 
evidence.    There  is  a  technical  phrase  for  it,  in  the 
case  of  executors ;  it  is  called,  rebutting  an  equity. 
TYieform  of  a  fine,  for  instance,  is  to  give  title  to  the 
ponusee,  when  in  truth  it  is  for  the  convenience  of  the 
cpnqsor ;  hence,  from  constant  usage,  arises  the  pre- 
sumption, th^t  it  is  levied  to  his  use ;  but  this,  like  all 
other  presumptions,  may  be  rebutted  in  favor  of  the 
fconusee,  by  parol  evidence,   shewing   that  to  have 
been  the  intention  of  the  parties.     So,  an  implied  re- 
vocation of  ^  will,  may  be  rebutted  by  parol  evi- 
d'ence  (a).     Even  in  the  case  of  cross-remainders,  by 
implication,  the  rule  seems  to  be,  that  wherever  cross- 
remainders  are  to  be  raised  by  implication,  between 
two  and  no  more,  the  presumption  is  in  favour  of 
cross-remainders ;  but  where  between  more  than  two, 
the  presumption  is  against  them.     But  that  presun^p- 
tion  may  be  answered,  by  circumstances  of  plain  and 
manifest  intention  either  way :  which  is  a  qualifica- 
tion of  the  rule  laid  down  in  former  cases ;  the  cases 


(a)  Roe  y.  Paphaaif  Doug.  25..    Brady  v«  Cubit,  Id.  80« 

which 
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which  say,  there  ^11  not  be  cross-remainders  be* 
tween  more  than  two  (a).  Even  Lord  Hardwickv 
inclined  that  way  ;  and  so  do  the  cases  of  Comber  ▼• 
Hillf  fViUiams  y.  Brown  (b),  and  some  others.  But 
the  true  rule  is,  to  take  it  with  the  qualification  above 
stated* 

It  is  often  necessary  to  substantiate  proceedings 
which  have  taken  place,  have  been  determined,  or 
remain  pending  in  another  court.  To  prove  which, 
an  examined  copy  of  the  original  is  in  general  pro- 
duced, properly  stamped  (if  necessary),  by  the  person 
who  examined  it  with  the  original }  who  is  also  ge- 
nerally sworn  to  the  examination,  and  that  the  paper 
produced  is  a  true  copy.  As  to  this  point,  the  cor- 
rect principle  is,  as  laid  down  by  Lord  Holt,,  in 
Lynch  v.  Gierke  (c),  **  that  wherever  an  original  is 
^  of  a  public  nature,  and  would  be  evidence  if  pro- 
^  duced,  an  immediate  sworn  copy  thereof  will  be 
**  evidence/* 

In  Lucas  v,  Fulford  (d)j  the  plaintiiF  offered  to  give 
in  evidence  an  examined  copy  of  a  bill  in  chanceryt 
contained  in  two  close  sheets  of  paper,  each  stamped 
with  treble  sixpenny  stamps;  but  the  matter  was 
equal  in  quantity  to  forty  office  copy  sheets  :  and  abo 
an  examined  copy  of  an  amended  bill,  in  three  close 
sheets,  each  stamped  with  treble  sixpenny  stamps,  the 
matter  whereof  in^ould  have  extended  to  sixty  office 
sheets.  By  the  stamp  acts  (e),  every  copy  of  pro-* 
eeeding  in  clhancery  is  charged  with  a  duty  of  three 

(m)  Peryr.  White,  Cowp.lQO.         (c)  3  Sulk.  154. 
Phipard  v.  Mansfield^  Id.  800.  (d)  Black.  2d8.     Burr.  1177/ 

(6)  Str.  M9.  (e)  &  &  10  W.  3.  c.  26.  s.  64. 

penny 
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penny  stamps  on  each  sheet;  otherwise,  cannot  tie 
given  in  evidence.  And  it  is  also  provided,  that  all 
proceedings  in  any  court  shall  be  written  in  the  iusual 
manner.  Verdict  for  the  plaintiff,  subject  to  die .  opi- 
nion of  JB.  R.  whether  or  no  this  evidence  ought  .to 
have  been  admitted.— -Lord  Mansfiei^d.  The  whole 
question  is,  whether  it  is  necessary  to  give  office  co* 
pies  in  evidence  in  all  courts.  In  causes  depending 
before  the  court  of  chancery,  office  copies  of  proceed- 
ings therein,  are  the  very  records  of  the  count,  •  and 
prove  themselves:  no  other  copy  can  be  there  pso- 
duced.  In  other  courts,  even  office  copies,  of  chan- 
cery proceedings  must  be  proved  to  be  genuine,  hy 
parol  evidence.  Two  clauses  of  the  stamp  ae4s  are 
the  only  ones  to  be  considered.  It  must  first  be  ob- 
served, that  when  stamps  were  originally  imposed, 
there  were  two  kinds  of  copies  in  common  use :  on^, 
an  office  oopy,  to  be  made  use  of  in  the  court  to  wluoh 
the  cause  belonged;  which  contained  only  a  stated 
number  of  words,  by  immemorial  custom,  probably 
introduced  to  enlarge  the  fees  of  the  officers:  Ae 
other,  a  common  close  copy,  to  be  used  when  pvoved 
in  any  other  court  or  place.  Then  comes  the  act,  and 
lays  (in  one  clause)  a  duty  upon  every  sheet  of  copy  ; 
and  the  next  clause  directs  all  proceedings  in  any 
court  to  be -wrote 'in  the  same  manner  as  before.  .Is 
this  latter  dause  a  legislative  provision,  that  office 
copies  only  shall  be  used  in  evidence,  where  .they  -were 
not  used  before  ?  It  is  not  to  be  conceived,  that  in 
order  to  raise  so  .small  a  duty  (for  originally  it  vras 
only  one  penny  per  sheet),  the  legislature  intended  40 
put  the  parties  to  the  expence  of  sixty  pounds,  to 
take  office  copies,  merely  to  give  in  evidence.  It  has 
been  deterioined,  that  tlie  Mamp  duties  do  oot  extend 

to 
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to  any  proceedings  before  either  house  of  parliathehf « 
It  is  a  question  of  general  importance,  and  proper  to 
be  well  considered^  before  it  be  fSnally  determined ; 
but,  for  my  part,  I  have  no  doubt.— The  postea  was 
afterwards  ordered  to  be  delivered  to  the  ptKntilT. 

In  Jones  v.  Randall  (a)^  which  was  an  action  upon 
a  wager,  whether  *  a  decree  of  the  court  of  chancery 
would  or  would  not  be  reversed  in  the  house  of  lords, 
a  verdict  was  found  for  the  plaintiff*  On  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  three 
objections  were  made  to  the  sufficiency  of  the  evi-^ 
dence  given  at  the  trial :  first,  that  a  copy  of  the  re- 
versal only,  and  not  the  minute  book  itself,  was  pnn 
dnced ;  secondly,  if  i^ich  copy  was  admissible,  yet  it 
ought  to  have  been  upon  stamps  i  thirdly,  that  tilie 
previous  proceedings  ought  to  have  been  shewn, 
whereas  the  decree  only  was  produced*— ^Lord  Mans- 
FiEi^D.  The  minutes  of  the  judgment  are  the  solemn 
judgment  itself :  not  a  word  is  added  upon  the  jour- 
nals :  and  a  copy  of  them  may  certainly  be  read  in 
evidence :  for  the  inconvenience  would  be  endless,  if 
the  journals  of  the  house  of  lords  were  to  be  carried 
all  over  the  kingdom.  As  to  such  copy  being  upon 
stamps,  it  was  decided  in  Queen  Anne^H  time,  by  the 
opinion  of  all  the  judges  of  England,  that  copies  of 
the  proceedings  of  parliament  need  not  be  stamped. 
Formerly  a  doubt  was  entertained,  whether  the  mi- 
nutes of  the  house  of  commons  were  admissible,  be- 
cause it  is  not  a  court  of  record ;  but  the  journals  of 
the  house  of  lords  have  always  been  admitted,  even  in 
criminal  cases.    They  were  so  in  Rex  v.  Oates  (b). 


(a)  Cowp.  17.  (6)  St,  Tr.  voL  iv.  p-  44. 

As 
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A^  to  the  previous  proceedings,  the  court  held  there 
was  no  necessity  to  shew  them ;  for  the  single  fact  in 
issue  at  the  tri^  was,  "  whether  the  decree  of  the 
^*  court  of  chancery  was  reversed,''  not  what  the  pre- 
vious proceedings  were;  therefore,  proof  of  the  de- 
cree,  and  of  its  being  reversed,  was  sufficient. 

Formerly  it  was  a  general  received  Opinion  in  the 
profession,  that  copies  only  of  records,  were  admissible, 

*  if  the  originals  were  in  existence  :  hence,  on  a  motion  • 
for  a  rule  on  the  East-India  Company  to  shew  cause ' 
why  they  should  not  permit  their  original  transfer 
books  to  be  produced,  on  the  ground  that  copies  from 
them  could  not  be  read,  counsel  stated  the  principle 
to  be  as  above  mentioned ;  and  said  there  had  been 
many  nonsuits  for  want  of  producing  the  original 
journals  of  the  house  of  commons.  But  the  court 
denied  that  the  rule  was  so ;  and  stated  several  in- 
stances where  copies  of  matters,  not  of  record,  are 
admissible ;  as,  copies  of  court  rolls,  parish  registers, 
&c.  J  and  Lord  M axsfielb  expressly  said,  that  co- 
pies of  the  journals  of  parliament  are  evidence ;  and 
that  he  particularly  remembered  their  being  admitted, 
in  a  trial  at  bar,  in  a  cause  in  which  he  was  leading 
counsel  for  SirJVatkin  fVilliams  JVynnev.  Myddelton^^ 
sheriff  of  Denbighshire^  on  an  action  for  a  false  re- 
turn;  that  Mr.  Onsloxv^Xhen  speaker  of  the  house  of 
commons,  made  a  point  with  his  Lordship,  that  the 
copies  should  be  offered  in  evidence,  though  nothing 
tvould  have  been  so  easy,  in  that  case,  as  to  produce 
the  original  journals.     The   court  added,  that  the 

*  reason,  ab  inconveniently  for  holding  it  not  necessary 
to  produce  records,  applied  with  still  greater  force  to 

such 
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Bach  public  books  as  the  transfer  books  of  the  East 
India  Company  ;  for  the  utmost  confusion  would  arise, 
if  they  could  be  conveyed  to  the  most  distant  part  of 
the  kingdom  I  whenever  their  contents  should  be 
thought  material  on  the  trial  of  a  cause.  The  rule 
g^nted.  therefore  in  that  case  was,  to  shew  cause  why 
copies  of  those  entries  in  the  transfer  books,  which  the 
party  meant  to  make  use  of  relative  to  the  matter  in 
dispute,  should  not  be  taken,  and  read  in  evidence  at 
the  tnal ;  the  rule  to  be  served  both  on  the  solicitor 
for  the  company,  and  the  opposite  party  (a). 

As  to  the  JQurpals,  Sir  Epw,  Cokx  says,  ^  the 
**  journals  of  the  house  of  commons  are  records.  The 
^^  book  of  the  clerk  of  the  hou^  of  congous  is  a  re-- 
^^  cordf  as  it  is  affirmed  by  act  of  parliament,  6  Hen.  8. 
**  c.  16/*  The  words  of  the  act  to  which  he  refers 
are,  ^^  except  the  same  be  entered  of  record  in  the 
book  of  the  d^rk  of  the  parliament,  appointed,  or 
to  be  appointed,  for  the  commons  house*'  (b) : 
which,  perhaps,  nmy  not  legally  warrant  the  conclu- 
sion (when  the  act  itself  is  considered),  that  the  jour- 
nals therefore  are  records.  But  that  the  clerk's  book 
means  the  journals,  is  evident  from  several  old  en- 
tries. Joum.  H.  Com.  2dth  Feb.  1623-4.  voU  1. 
p.  673.  col.  2.  1st  Mar.  1623-4  ib.  676.  col.  1.  12th 
Mar.  1623.  ib.  683.  col.  2.  However  disputable  here- 
tofore^ it  may  now  be  stated,  that  sworn  copies  of  the 
journals  of  'parliament  are  evidence;  for  such  w^re 
produced  and  read  in  evidence  (and  that  in  a  case 
of   high    treason),    in  The  King  v.  Lord  George 


4€ 


(a)  Lord  George  Gordon's  case,        {h)  4  Inst  S3. 
Doug.  693. 

Gordon 
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Gordon  (a),  on  the  part  of  the  crown,  5vithout  being 
objected  to. 

'  In  the  ordinary  case,  of  tenancy  from  year  to  year, 
subject  to  the  usual  notice  to  quit,  that  notice,  if  the 
ejectment  be  founded  on  it,  must  be  proved  by  the 
person  who  delivered  it ;  producing,  at  the  same  time, 
a  copy  (which  must  also  be  'aerified)  of  the  notice. 
Upon  whom  and  where  it  may  be  served,  and  what 
may  be  pj^esumptive  evidence  of  the  receipt  of  it,  see 
the  c^se  of  Griffiths  v.  Marsh  {h).  And  if  it  be  ne- 
cessary, in  such,  or  any  other  case,  to  prove  payment 
of  rent  by  the  tenant  in  possession,  it  is  usual  to  give 
him  notice  to  produce  his  receipts  at  the  trial ;  which 
if  he  does  not,  parol  evidence  will  be  received  to  sub- 
stantiate the  payment.  But  if  the  fact  can  be  proved 
without  receipts  J  no  legal  necessity  can  exist,  of  notite 
to  produce  them.  And  though  an  entry  nvade  by  a 
third  person,  deceased,  in  his  books,  of  receipts  of 
rent  from  his  tenant  for  a  particular  estate,  may  be 
evidence  of  that  circumstance,  yet  it  cannot  be  of 
any  thing  more.  It  cannot  be  permitted  to  decide  a 
question  of  right  between  others.  Thus,  in  Outram 
V.  Morewood  (c),  it  became  material  to  identify  a 
close  (called  the  Cora  Close)  to  be  part  of  certain 
lands  which  had  been  the  estate  of  Sir  J.  Zouch,  and 
out  of  which  certain  rents  and  coals  had  been  re- 
served. This  was  attempted  to  be  done,  by  tracing 
the  lands  through  the  possession  of  several  persons 
claiming  under  the  Zouch  family ;  by  shewing  that 
the  close  had  been  in  their  possession,  and  that  the 


(a)  Doug.  693.   Jones  v.  jRaw-  (h)  4  T.  R.  404. 

daU  Cowp.  17.  (c)  6  T.  R.  121* 
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same  rent  \vas  paid,  as  had  been  paid  for  if^by  the 
owners  of  the  land  to  the  persons  claiming  under 
Zouchf  during  all  that  time ;  from  whence  it  would 
follow,  as  was  contended,  that  it  was  part  of  the  lands 
of  Zouckf  out.  of  which  the  coals  m\so  were  reserved, 
which  was  the  only  thing  in  question.  To  substan- 
tiate this,  a  deed  of  1708  was  produced  (which  re- 
ferred to  a  former  conveyance  from  the  Zouch  family), 
to  shew  that  a  rent  of  39^.  (the  same  which  was  paid 
for  the  Cow  Close)  had  been  payable  out  of  lands,  part 
of  the  Zouch  estate,  in  the  possession  of  one  Adyn^ 
who  was  tenant  to  one  Machtll^  the  then  owner  of  the 
inheritance ;  and  that  Adyn  was  in  possession  of  the 
Cow  Close  alone  within  eight  years  after  die  deed  of 
1708.  Then  was  produced,  in  order  to  fill  up  a 
chasm  of  time,  the  evidence  upon  which  the  principal 
question  arose ;  which  were  entries  in  certain  books 
made  by  Rowland  Morewoodp  in  which  he  acknow- 
ledged the  receipt  of  the  same  rent  for  several  years 
from  Mackellf  owner  of  the  Cow  Close,  under  whom 
the  plaintiff  derived  title.  It  was  proved  by  living 
witnesses,  that  the  rent  of  39s.  was  continued  to  be 
paid,  by  persons  claiming  under  Machell.  But  the 
question  was,  whether  the  entries  made  by  a  person, 
from  whom  the  defendant  claimed  the  rentf  though 
not  the  coals,  ought  to  be  received  in  evidence,  for 
the  purpose  of  proving  the  identity  of  the  Jand,  in 
order  to  establish  his  right  to  the  coals  also  ?  The 
judge  admitted  the  evidence,  expressing  some  doubt 
as  to  its  legality.  And  there  being  a  verdict  for  the 
defendant,  a  rule  nisi  was  obtained  for  setting  it  aside, 
and  granting  a  new  trial,  on  the  ground  that  the  evi- 
dence had  been  improperly  admitted. 


Lord 
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hotd  Kjbnyon.     The  lK>ok  stands   in  the    same 
Isituation,  and  is  entitled  to  the  same  credit,  as  a  de- 
claration of  Rowland  Morewood;  but  I  cannot  agree, 
that  such  a  declaf'ation  could  have  affected  the  rights 
of  these  parties^     All  evidence  (except  in  particular 
cases)  must  be  given  Oh  oath ;  but  this  is  merely  ike 
declaration  of  a  person  not  on  oath.     And  although  a 
general  right  may  be  proved  by  traditionary  evi- 
dence, yet  a  particular  fact  cannot.     What  a  party 
did  or  said  may  be  evidence  against  himself;  but  the 
cross  made  by  Rowland  Morewood,  in  his  book,  was 
a  mere  private  meiporandumy  to  remind  him  that  he 
had  received  the  rent ;  and  cannot  be  admitted  to  de^* 
cide  the  right  between  these  parties.     At  that  time 
Rowland  Morewood  had  no  interest  in  this  question. 
Besides,  evidence  of*  this  kind  can  only  be  admitted 
to  restrain,  not  to  advance,  the  right  of  the  party  who 
makes  it.     What  a  man  does  in  his  closet,  ought  not 
to  affect  the  rights  of  third  persons :  there  is  only  one 
instance  in  which  this  is  allowed,  namely,  the  books  of 
an  incumbent  respecting  his  tithes,  which  may  be  evi- 
dence for  his  successor.     But  that  has  always  been 
considered  as  an  excepted  c?c&e. 

Buli«i:r,  J.  I  agree,  that  the  entry  in  Rowland 
Morewood^ 8  book,  must  be  considered  in  the  same 
light  as  a  declaration  by  him.  But  evidence  not  on 
oath  is  not  admissible,  except  in  the  case  of  pedigrees, 
and  certain  other  excepted  cases ;  or  where  the  decla- 
ration is  evidence  against  the  party  making  it. 

Grose,  J.  As  the  evidence  of  a  declaration  by 
Rowland  Morewood  would  not  have  been  admissible, 
I  think  the  cross  in  his  book  is  not,  it  being  nothing 

z  2  more 


840  THE  VERDICT  AND  NEW  TRIAL, 

more  than  a  declaration.  Nor  can  this  be  receiTed 
in  evidence  on  the  ground  of  tradition ;  because  the 
tradition  of  a  particular  fact  is  not  evidence.  I  am 
therefore  of  opinion,  that  this  book  should  not  have 
been  received  in  evidence,  consequently  that  there 
should  be  a  new  trial. — Rule  absolute. 

The  ejectment  being  a  possessory  remedy,  and  only 
competent  where  the  lessor  of  the  plaintiff  may  enter, 
it  is  always  necessary  for  the  plaintiff  to  shew  that  his 
lessor  had  a  right  to  enter,  by  proving  a  possession 
within  twenty  years,  in  the  lessor  of  the  plaintiff  or 
Tiis  ancestors :  or  by  accounting  for  the  want  of  it, 
under  some  of  the  exceptions  allowed  by  the  statute 
of  Limitations.  But  a  lease  under  a  power,  made 
unfairly,  in  prejudice  of  those  in  remainder,  and  which 
'was  found  in  the  custody  of  the  maker,  at  his  death, 
amongst  his  own  muniments,  was  not  deemed  suffi- 
,cient  evidence  of  possession ;  for  a  surrender  of  such 
lease  might  and  ought  to  be  presumed  at  the  trial,  to  let 
in  the  statute.  And  in  Atkyns  v.  Horde  (at),  judgment 
was  given  by  the  court  of  king's  bench /or  the  plaintiff 
on  the  rights  but  againat  him  upon  the  remedy ;  the 
court  being  of  opinion,  that  he  was  barred  by  the 
statute  of  Limitations.  A  writ  of  error  was  brought 
by  the  plaintiff,  in  the  house  of  lords,  who  determined 
on  the  latter  ])oint  first  and  separately;  and  holding 
the  plaintiff  to  have  been  barred  of  his  remedy,  af- 
firmed the  judgment,  without  ever  entering  into  the 
question  of  right. 

So,  in  an  ejectment  for  mines,  evidence  of  being 
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lord  of  a  manor,  is  not  sufficient  proof  of  possession : 
it  being  necessary  to  shew  an  actual  possession.  For 
the  same  reason,  a  verdict  in  trover  for  lead  dug  out 
of  a  mine,  will  not  prove  possession  of  the  mine ;  for 
thai  action  may  be  brought  by  him  who  has  the  pro- 
perty only,  without  the  possession  (rt). 

And  though  the  defendant  confess  lease,  entry,  and 
ouster,  yet  some  have  said,  he  may  deny  being  in  pos- 
session of  the  premises  for  which  the  plaintiff  con- 
tends, and  put  him  to  prove  it;  which,  if. he  cannot, 
he  must  be  nonsuited  (^).  So,  in  the  case  of  Smith  v. 
Mann  (c),  where  the  landlord  had  been  made  de-. 
fendant  instead  of  his  tenant,  it  was  decided  that  the 
plaintiff  must  prove  the  tenant  in  possession ;  for  the 
defendant  does  not,  by  entering  into  the  rule,  confess 
himself  to  be  landlord  of  any  premises,  but  of  such  as 
were  in  possession  of  his  tenant. 

Where  the  lessor  of  the  plaintiff  claims  as  devisee 
of  a  term,  he  must  prove  the  assent  of  the  executor  to 
the  devise;  but  where  he  claims  as  devisee  of  a  free- 
hold, it  is  not  necessary  to  prove  possession ;  for  the 
law  casts  the  freehold  on  the  devisee  :  and  though  the 
heir  may  have  entered  before  him  and  died,  yet  that 
will  not  bar  his  entry  («?).  As  to  personal  estate,  the 
law  of  England  has  adopted  the  rules  of  the  Roman 
testament,  but  a  devise  of  lands  in  England  is  consi- 
dered in  a  different  light  from  a  Roman  will;  for  a 
will,  in  the  civil  law,  was  an  institution  of  the  heir :  a 


-  (a)  JLord  CuUen,  y.  Rich,   14         (c)  1  Wils.  220.  - 

Geo.  2.  B.  R.  (fl)  Yaunr/  v.  Holmes,  Str.  70. 

(6)  Goodriyht,  d.  Batch  v.  Rich  Co.  Lit  240. 
ftiirfarto<Acr,  7  T.  R.  327; 
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devise  in  England  is  an  appointment  of  particular 
lands  to  a  particular  devisee,  and  is  considered  in  the 
nature  of  a  conveyance,  by  way  of  appointment  (fl), 
Upon  which  principle  it  is,  no  man  can  devise  lands 
which  he  has  not  at  the  date  of  such  conveyance.  It 
does  not  turn  upon  the  construction  of  the  statute  of 
Wills,  which  says,  that ''  any  person  having  lands  may 
**  devise  :*'  for  the  same  rule  held  before,  ifrhere  lands 
were  deviseable  by  custom  (A), 

Though  many  titles  are  derived  under  wills,  yet  it 
•cannot  he  expected  that  this  treatise  should  notice  the 
rules  which  have  been  established  either  for  their  l^on- 
struction,  republication,  or  revocation :  all  illustration 
upon  those  points  is  therefore  necessarily  forborne. 
By  the  statute  of  Frauds,  29  Car.  2.  c.  3.  s.  5,  6.  it  is 
enacted,  **  that  all  devises  and  bequests  of  any  landsi 
or  tenements,  deariseable  either  by  force  of  the  star 
tute  of  Wills,  or  by  this  statute,  or  by  force  of  the 
'*  custom  of  Kent  J  or  the  custom  of  any  borough,  or 
any  other  particular  custom,  shall  be  in  writing,| 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  ex- 
press directions,  and  shall  be  attested  and  sub-: 
*'  scribed  in  the  presence  of  the  devisor,  by  three  or 
**  four  credible  witnesses,  or  else  they  shall  be  utterly 
"  void,  and  of  none  effect.  And  moreover,  no  devise 
'^  in  writing  of  lands,  tenements,  or  hereditaments, 
**  nor  any  clause  thereof,  shall  be  revocable,  otherwise 
"  than  by  some  other  will  or  codicil  in  writing,  or 
**  other  writing  declaring  the  same,  or  by  burning, 
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(a)  Hanoood  v.  Goodrigkt,  ^  (b)  27  Hen.  8.  c.  10.  84  & 
Cowp.  90.  Hogan  t.  JdchoH,  85  Hen,  8.  c  6.  82  Hen.  8. 
|d;,804,  c.  1. 
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*^  cancelling,  tearing,  or  obliterating  the  same  by  the 
**  testator  himself,  or  in  his  presence,  and  by  his  di- 
^'  rection  and  consent;  but  all  devises  and  bequests 
**  of  lands  and  tenements  shall  remain  and  continue 
**  in  force,  until  the  same  be  burnt,  cancelled,  torn,  or 
^^  obliterated,  by  the    testator  or  his  directions,  in 
^*  manner  aforesaid ;  or  unless  the  same  be  altered  by 
**  some  other  will  or  codicil  in  writing,  or  other  writ- 
ing of  the  devisor,  sig^ned  in  the  presence  of  three 
or  four  witnesses,  declaring  the  same."     Hence,  if 
a  man  -devise  lands  by  force  of  the  statute  of  Wills, 
or   by   custom,    thjs  probate  of  the  will  in  the 
spiritual  court  cannot  be  given  in  evidence ;  all  their 
proceedings,  so  far  as  they  relate  to  lands,  being  co- 
ram non  judice;  inasmuch  as  they  have  not  power  to 
authenticate  a  devise.     A   copy  therefore,  produced 
under  their  seal,  is  no  evidence  in  ejectment,  though 
it  be  only  to  prove  the  relation  of  father  and  son,  by 
the  father's  will  (a).     For  where  the  original  is  in 
being,  the  copy  is  no  evidence,  and  the  probate  is  no 
more  than  a  copy,  under  seal  of  the  court.     Thus,  in 
Dike  V.  Polhill  (4),  the  copy  of  the  register  of  a  will 
was  produced  in  evidence,  to  prove  a  pedigree,  but 
not  to  derive  any  title  under  the  will ;  the  probate 
of  the  will  was  also   offered  for  the   same  purpose. 
Holt,  Ch.  J.  refosed  to  admit  them.     For,  1.  as  to 
the  probate,  it  is  only  evidence  of  a  will  as  to  chat'^ 
tels0     2.  He  said,  that  though  there  was  the  same 
reason  to  adiuit  the  copy  of  the  register  to  be  evi- 
dence, as  the  copy  of  court  rolls,  or  of  a  register  of  a 
church,  yet  the  practice  had  been  uniformly  other- 
wise ;  which  he  would  not  subvert :  and  the  copy  of 
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the  register  not  being  evidence  to  prove  the  i^iU,  it 
could  not  prove  the  pedigree,  because  that  depends 
upon  the  credit  of  it  being  a  will,  which  is  not  proved 
,  by  a  copy  of  the  register  j  the  evidence,  therefore, 
was  not  admitted  by  him.  But  afterwards,  in  an 
issue  directed  out  of  chancery,  to  try  "  heir  or  not," 
the  same  probate  was  offered  to  Baron  Tracy 9  to  prove 
the  pedigree ;  who  admitted  it,  notwithstanding  the 
other  case  was  cited  to  have  been  ruled,  as  before 
stated;  because,  as  he  said,  the  other  cause  was  an 
ejectment,  and  this  only  in  case;  and  he  could  not 
know  that  the  title  of  the  land  would  come  in  ques- 
tion, &c.  But  it  seems  to  me  (adds  the  Reporter), 
that  there  is  no  difference,  because  the  title  of  the  land 
was  not  derived  under  the  will,  in  the  ejectment. 

The  practice  may  have  been  founded  on  a  mistaken 
notion,  that  the  register  is  read  as  a  copy,  that  there- 
fore the  copy  of  it  is  but  the  copy  of  a  copy,  whereas^ 
in  truth,  it  is  read  as  a  roll  of  the  prerogative  court. 
But  where  a  will  remains  in  chancery^  by  order  of  the 
court,  a  copy  of  it  may  be  given  in  evidence;  for  then 
it  becomes  a  roll  of  that  court,  consequently  a  copy  of 
it  is  good  evidence  (a). 

When  the  original  will  is  produced,  which  it  must 
be,  in  the  case  of  a  devise,  within  the  statute  of  Frauds, 
the  usual  way  is  to  call  but  one  witness  to  prove  it; 
but  that  is  only,  when  no  objection  is  made  by  the 
heir:  and  though  hjs  be  intitled  to  have  them  all 
examined,  yet  he  must  produce  them ;  for  the  devisee 


(a)  Edjen  v.  CaM^,  1  Keb.  117. 
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need  only  produce  one,  if  that  one  can  prove  all  that 
is  requisite.  And  though  all  the  witnesses  should 
swear  that  the  will  was  not  duly  executed,  yet  the  ' 
.devised  may  go  into  circumstances,  to  prove  the  due 
execution.  As  was  the  case  oi  Austin  \.JVillesCa\^ 
in  which,  notwithstanding  all  the  witnesses  swore  that 
the  will  was  not  duly  executed,  the  devisee  obtained  a 
vetdict.  In  Townsend  v.  Ives  (6),  (at  the  Rolls,  May  9, 
1748,)  a  bill  was  preferred  by  the  legatees  under  the 
will  of  John  Townsend  J  in  order  to  have  his  real  estate 
sold  for  payment  of  their  legacies,  which  were  charged 
thereon,  against  the  heir  at  law  of  the  testator,  who 
was  an  infant,  and  to  have  the  will  established.  'There 
were  three  witnesses  to  the  will,  all  living,  but  only 
one  had  been  examined,  who  proved  the.  execution  of 
it,  and  the  attestation  of  the  other  two  witnesses.  But 
his  Honour  refused  to  establish  the  will  without  the 
examination  of  all  the  witnesses :  ^^  for  it  is  a  rule ' 
(added  his  Honour)  that  all  the  witnesses,  if  living, 
must  be  examined,  to  prove  the  will :  besides,  the 
''.  heir  at  law  is,  in  this  case,  an  infant,  who,  if  of  age, 
^'  has  a  right  to  cross-examine  all  the  witnesses ;  and 
"  as  no  admission  of  this  sort  can  be  received  for  an 
f  ^  infant,  this  court  must  protect  his  right,  and  there- 
''  fore  must  insist  upon  all  those  requisites  which  be 
**  would  have  a  right  to  insist  upon  were  he  of  age, 
**  and  capable  of  making  a  defence  for  himself.'* 

And  though  a  will  may  be  read,  on  proof  of  all 
the  circumstances  by  one  witness,  yet  that  proceeds  on 
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llGt50.2.  - 

.   the 


MS  THE  VERDICT  AND  NIW  TRIAL, 

the  idea,  that  there  are  two  others  who  could  give  the 
same  testimony. 

Here  it  becomes  necessary  to  fiidvert  to  the  situation 
of  those  who,  in  pursuahce  of  the  statute  of  Frauds^ 
are  called  upon  to  attest  so  solemn  an  instrument 
as  a  will.     They  must,  it  has  been  said,  be  credibU, 
and  that   at  the  time  of  attestation.     And   (East. 
19G^o.  2.)  it  was  formally  determined,  that  if  one 
of  them  had  an  interest  under  the  will,  he  was  not  a 
credible  witness,  within  the  statute  29  Car.  2.  c.  ^^ 
and  that  even  the  will  itself  was  void :  which  was  de- 
cided in  Anstey  v.  Dowsing  {a).    That  decision  pro- 
bably gave  rise  to  25  Geo.  2.  c.  6. ;  which  (after  stating 
in  its  preamble,  that  doubts  had  arisen  who  were  to 
be  deemed  legal  witnesses,  within  the  intent  of  29  Car. 
2.  c,  3.  s.  5, — for  avoiding  the  same),  enacts,  that 
^  if  any  person  shall  attest  the  execution  of  any  will 
**  or  codicil  which  shall  be  made  after  the  24th  of 
**  June,  1752,  to  whom  any  beneficial  devise,  legacy, 
**  estate,  interest,  gift,  or  appointment,  of  or  affecting 
'^  any  real  or  personal  estate,  other  than  and  except 
*^  charges  on  lands,  tenements,  or  hereditaments,  for 
^  payment  of  any  debt  or  .debts,  shall  be  thereby 
^  given  or  made,  such  devise,  &c.  shall,  so  far  only 
^  as  concerns  such  person  attesting  the  execution  of 
^  such  will  or  codicil,  or  any  person  claiming  under 
^  him,  be  utterly  null  and  void ;  and  such  person  shall 
^^  be  admitted  as  a  witness  to  the  execution  of  such 
^  will  or  codicil,  notwithstanding  such  devise,  &c. 
^  mentioned  in  such  will  or  codicil.    And  that  in  case 
**  by  any  will  or  codicil  already  made  or  thereafter  to 
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^*  be  made^  ahy  lauds,  tenements,  Or  hereditaments, 
^  are  or  shall  be  charged  ivith  any  debt  or  debts; 
^*  and  any  creditor  whose  debt  is  so  charged,  hath 
•*  attested  or  shall  attest  thfe  execution  of  such  will  or 
**  codicilj  every  such  creditol",  notwithstanding  such 
^'  charge^  shall  be  admitted  as  a  witness  to  the  exe- 
'*  cution  of  such  will  or  cbdiciU  And  that  if  aiiy  per- 
^*  son  hath  attested  the  execution  of  any  will  or  codicil 
^*  already  made,  or  shall  attest  the  execution  of  any 
**  will  or  codicil  which  shall  be  made  on  or  before 
^*  the  24th  of  June  1752,  to  whom  any  legacy  or  be- 
**  quest  is  or  shall  be  thereby  given,  whether  charged 
'^  upon  lands,  tenements,  or  hereditaments,  or  hot ;  and 
^*  such  person,  before  he  shall  give  his  teSliinohy  con- 
**  cerriihg  the  execution  of  any  such  will  or  codicil, 
shall  have  been  paid,  or  have  accepted  or  released, 
or  shall  have  refused  to  jgiccept  such  legacy  or  be^ 
'*  quest  upon  tender  made  thereof,  such  person  shall 
''  be  admitted  as  a  witness  to  the  execution  of  such 
will  or  codicil,  notwithstanding  such  legacy  or 
bequest.  Provided,  that  in  case  of  such  tender  and 
refusal,  such  person  shall  in  no  wise  be  entitled  to 
such  legacy  or  bequest,  but  shall  be  for  ever  after- 
**  wards  barred  therefroinj  and  in  case  of  such  ac- 
^*  ceptance,  such  person  shall  retain  to  his  own  use, 
*'  the  legacy  or  bequest  which  shall  have  been  so  paid, 
satisfied,  or  accepted,  notwithstanding  such  will  or 
codicil  shall  afterwards  be  adjudged  or  determined 
"  to  be  void,  for  want  of  due  execution,  or  for  any 
**  other  cause  or  defect  whatsoever.  And  that  in  case 
.**  any  such  legatee,  who  hath  attested  the  execution 
?*  of  any  will  or  codicil  already  made,  or  shall  attest 
i*  the  execution  of  any  will  or  codicil  which  shall  be 
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'*  made  on  or  before  the  said  24th  of  June,  1753,  shall 
^*  have  died  in  the  life-time  of  the  testator,  or  before 
'^  he  shall  have  received  or  released  the  legacy  or  be- 
**  quest  so  given  to  him,  and  before  he  shall  have; 
*^  refused  to  receive  such  legacy  or  bequest,  on  tender 
made  thereof,  such  legatee  shall  be  deemed  a  legal 
witness  to  the  execution  of  such  will  or  codicil, 
**  notwithstanding  such  legacy  or  bequest.  ProvidecJ, 
**  that  the  credit  of  every  such  witness  so  attesting 
^*  the  execution  of  any  will  or  codicil,  in  any  of  thet 
**  cases  in  this  act  before-mentioned,  and  all  circum- 
**  stances  relating  thereto,  shall  be  subject  to  the  con- 
^'  sideration  and  determination  of  the  court  and  jury, 
^  before  whom  any  such  witness  shall  be  examined, 
*^  or  his  testimony  or  attestation  made  use  of;  or  of 
**  the  court  of  equity,  in  which  the  testimony  oi: 
*'  attestation  of  any  such  witness  shall  be  made  use 
''  of  J  in  like  manner,  to  all  intents  and  purposes,  as 
'*  the  credi^  of  witnesses  in  all  other  cases  ought  tq 
'*  be  considered  of  and  determined.  And  that  no 
person  to  whom  any  beneficial  estate,  interest,  gift, 
or  appointment,  shall  be  given  or  made,  which  is 
**  hereby  enacted  to  be  null  and  void,  or  who  shall 
**  have  refused  to  receive  any  such  legacy  or  bequest, 
'*  on  tender  made  as  aforesaid,  and  who  shall  have 
*'  been  examined  as  a  witness  concerning  the  execur 
''  tion  of  such  will  or  codicil,  shall,  after  he  shall  have 
*'  have  been  so  examined,  demand  or  take  possession 
**  of  or  receive  any  profits  or  benefit  of  or  from  any 
**  such  estate,  interest,  gift,  or  appointment,  so  given 
^'  or  made  to  him,  in  or  by  any  such  will  or  codicil, 
"  or  demand,  receive,  or  accept  from  any  person  or 
**  persons  whatsoever,  any  such  legacy,  or  bequest,  or 
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*^  any  satisfaction  or  compensation  for  the  same,  in 
**  any  manner,  or  under  any  colour  or  pretence  what- 


^*  soever/* 


And  in  Mackender  v.  Mackender  (a),  it  appeared 
that  one  of  the  subscribing  witnesses  to  the  will,  before 
the  time  of  his  attestation,  had  been  indicted,  tried, 
and  convicted  of  *  stealing  a  sheep ;  was  found  guilty 
to  the  value  of  ten-pence,  and  had  judgment  to  be 
whipped.  The  question  was,  whether  he  was  a  com- 
petent  witness,  within  the  statute  of  Frauds  and  Per- 
juries. After  three  arguments,  the  court  of  C  B.  was 
clearly  of  opinion,  that  he  was  n(?^.— Judgment  for 
the  plaintiff,  who  claimed  as  heir  at  law  (b). 

Of  the  authority  of  which'  case,  considerable  deubt 
may  be  entertained  j  particularly,  when  some  of  the 
reasons  urged  in  the  following  one,  are  attentively  con- 
sidered. 

At  a  subsequent  period,  namely,  Mich.  31  Geo.  2. 
the  doctrine  alluded  to  was  accurately  investigated 
and  deliberately  considered,  by  the  late  Lord  Mans- 
FIELB,  in  the  case  of  IVindham  v.  Chetwynd  (c).  In 
the  luminous  and  elaborate  decision  which  that  vene- 
rable and  illustrious  judge  gave  in  that  case,  it  should 
seem  that  not  only  the  judgment  in  Anstey  v.  Dowsing, 
was  founded  on  the  particular  circumstances  of  that 
case ;  (as  there  was  not,  nor  could  have  been  any  pay- 
ment or  tender  of  the  annuity  given  by  the  will,  in 
that  case,  to  the  wife  of  the  witness;)  but  even  the 
general  doctrine  was  denied.     The  determination  in 

(a)  2  Wils.  18.         (&) JSee  stat.  31  Geo.  3.  c.  36.         (c)  Burr.  414. 
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Windham  v,  Chetwynd  was  in  ITS?,  some  time  after 
passing  25  Geo.  2.  c.  6.  but  on  a  will  made  previous^ 
namely,  14th  May,  1750.— •'<  Suppose*'  (said  his  Lord-- 
ship  in  that  case)  '<  the  witnesses  honest,  how  little 
need  they  know  ?  They  do  not  know  the  contents ; 
they  need  not  be  together ;  they  need  not  see  the  tes- 
tator sign  (for  if  he  acknowledges  his  hand  it  is  suffi- 
cient) ;  they  need  not  know  it  to  be  a  will ;  for,  if 
delivered  as  a  deed,  it  is  valid.     For  these  and  many 
more  reasons,  Judges  should  lean  against  objections  to 
the  formality/'    At  the  time  the  statute  of  Frauds  was 
malde,  the  law  rejected  no  witness  to  prove  a  will ; 
unless,  at   the  time  of  examinatioHf  his  testimony 
tended  to  support  his  own  title,  and  enabled  him  to 
hold  or  recover  an  interest  under  it :  but  if  there  was 
a  release^  payment,  or  tender,  he  was  a  witness.    Be- 
fore the  statute,  no  one  could  intitle  himself,  by  his 
own  examination,  to  a  devise ;  nor  since,  by  virtue  of 
his  own  subscription,  which,  at  the  time  of  subscrib- 
ing, he  could  not  have  proved  by  his  examination. 
The  question  does  not  depend  on  the  constructi<m  of 
any  words  of  the  statute.     The  statute  is  silent  as  to 
the  capacity  of  the  witnesses :  it  declares  no  incapa- 
city ;  requires  no  qualification.  The  epithet  '<  credible'^ 
has  a  clear  precise  meaning.     It  is  not  a  term  of  art 
appropriated  only  to  legal  notions ;  but  has  a  signi- 
fication universally  received;  and  is  never  used  as 
synonimous  to  competent.  When  applied  to  testimony, 
it  presupposes  the  evidence  given.     After  the  compe- 
tence of  a  witness  is  fdlowed,  the  consideration  of  his 
credibility  arises;  not  before.     Persons  undoubtedly 
credible  cannot  be  witnesses  under  particular  circum* 
stances :  and  persons  manifestly  incredible  may  be, 
^nd  often  are  witnesses.     In  acts  of  parliament,  wluch 
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direct  conyictions  upon  oaths  of  witnesses,  the  epi-^ 
thet  "  credible'^  is  added;  hut  hy  no  means  intended 
to  signify  "  competent  ;^^'^ihsA,  is  implied  in  the  term 
*^  witness^  But  it  is  intended  (from  ahundant  cau- 
tion) to  declare,  that  though  competent  witnesses 
swear  positively,  their  credibility  is  to  he  weighed:  and 
if  the  magfistrate  thinks  the  evidence  not  credible,  he 
ought  not  to  convict.  In  this  sense,  it  was  unneces- 
sary to  add  the  epithet  here  to  subscribing  witnesses. 
And  yet,  to  make  the  essential  solemnity  of  a  will 
depend  upon  the  credibility  of  subscribing  witnesses, 
is  so  absurd,  that  their  credibility  has  always  been  held 
to  make  no  part  of  the  necessary  form*  If  they  all 
swear  the  testator  did  not  execute— if  they  had,  at  the 
time,  the  worst  characters,  and  had  committed  the 
most  infamous  actions,  yet  their  attestation  answers 
the  necessary  form;  because  the  testator  meant  to 
comply  with  the  law,  and  might  not  know  them  to  be 
bad  men.  In  a  clause,  not  the  most  accurate,  I  can 
easily  believe^that  the  usual  epithet  "  credible*^  slipped 
in,  as  of  course,  without  attention  to  the  impropriety 
of  using  it  on  this  occasion.  But  what  sense  soever  is 
put  upon  the  word  ^^  credible^^  the  statute  leaves  the 
question  just  as  it  was ;  for  it  does  not  declare,  who 
are  or  are  not  credible ;  or,  (if  it  be  supposed  to  mean 
competent)  who  are  competent  or  incompetent.  The 
time  of  examination  could  not  possibly  be  the  criterion 
upon  which  the  validity  of  the  will  was  to  depend. 
The  witnesses  might  not  live  to  be  examined;  and 
their  incompetence  to  be  examined,  might  arise  long 
after  their  attestation.  The  presumption  of  bias  arises, 
as  at  the  time  of  subscribing ;  but  may  be  answered. 
If  part  is ,  devised  to  a  subscribing  witness,  the  pre- 
stimption  i$  answered,  by  shewing  he  was  heir  at  law  ; 
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tbat  the  devise  is  void ;  or  that  he  has  renounced  it. 
Where  is  the  reason  to  say,  that  a  witness  who  does 
not  know  the  contents  of  a  will  during  the  testator's 
life,  and  at  his  death  takes  no  benefit,  was  biassed  at 
the  time  he  siibscribed,  or  can  be  biassed  at  the  time 
of  examination  ?  During  the  life  of  a  testator,  -devises 
are  mere  possibilities :  no  interest  can  Test  till  death. 
The  presumption  of  bias  from  possibility  is  answered 
by  the  fact  when  it  becomes  an  interest.  His  swearing 
when  he  is  totally  disinterested,  is  conclusive,  that  the 
possibility  is  not  to  be  presumed  the  corrupt  clause  of 
his  subscribing.  It  is  natural  and  usual  to  give  lega- 
cies to  servants,  and  tokens  to  friends.  Persons  under 
these  descriptions  .are  most  like  to  be  witnesses.  Ought 
such  trifles  to  overturn,  unavoidably,  the  most  delibe- 
rate dispositions  of  the  greatest  estates  ?  which  may 
be  attended  often  with  this  family  distress,  that  a  man 
may  have  given  his  money  to  one  part  of  his  family, 
and  his  land  to  another:  in  which  case,  the  will  would 
be  good  as  to  the  money,  and  void  as  to  the  land.  If 
the  Legislature  had  said  so,  that  would  have  been  a 
positive  rule :  but  it  is  contended  for,  by  construction 
only.  Neither  reason  nor  policy  requires  the  objec- 
tion to  be  carried  farther  than  I  have  laid  it  down, 
afgfreeable  to  the  law  before  the  statute,  and  the  uni- 
versal maxim,  **  testis  in  proprid  causd  non  est  adhi- 
**  bendus.**  In  many  instances,  the  presumption  of 
bias  from  a  legacy,  at  the  time  of  subscribing,  has 
been  allowed  to  be  taken  ofi^  by  a  release.  Authori- 
.  tie^  have  been  cited,  to  shew  this  was  "  considered  as 
a  settled  point:"  and  I  verily  believe  it  was  so,  from 
the  authority  of  the  oldest  and  most  eminent  practicers 
mlVcstminster  Halt;  and  therefore  I  give  credit  to 
the  dictum  of  PowYS  in  Vincr,  that  it  had  been 

solemnly 
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solemnly  agreed  by  the  judges,  that  where  a  person 
had  a  legacy  given,  and  did  release  it,  he  was  a  good 
witness  to  prove  the  will.  Before  the  case  oi  Anstey 
V.  Dowsing^  a  will  of  a  very  great  estate  was  liable  to 
the  objection  ;  and  the  heir  at  law  would  have  con- 
tested it.  But  as  it  was  certain  the  witnesses  would 
be  paid  or  relelased,  no  opinion  that  he  took,  encou- 
raged him  to  think  it  Wbrth  his  while.  Indeed,  the 
number  of  wills  where  the  objection  lay,  and  never  waSi 
taken,  demonstrate  it.  There  is  not  a  single  determi- 
nation which  carries  the  incapacity  further  than  the 
rule  I  have  laid  down,  ^iz.  ^*  that  a  person  shall  not, 
in  a  court  of  justice,  intitle  himself  Ito  a  devise,  by 
virtue  of  his  own  subscription,  which  at  the  time  of 
subscribing  he  could  not  have  proved  by  his  exami- 
**  nation.**  I  think  a  charge  to  pay  debfSt  ought  not 
to  incapacitate  subscribing  witnesses ;  although  they 
wanted  and  claimed  the  benefit  of  it.  Every  honest 
man  should  make  that  charge  in  his  will:  he  who 
omits  it,  is  said  to  sin  in  his  grave.  The  persons  attend- 
ant on  a  dying  testator,  and  therefore  most  commonly 
witnesses,  are  generally  in  some  degree  creditors; 
such  as  servants,  parson,  attorney,  apothecary,  &cL 
and  disallowing  such  persons  to  be  witnesses,  cannot 
answer  the  ends  of  public  utility. 

A  will,  sufficient  to  pass  personal  property,  not 
attested  according  to  the  statute  of  Frauds,  is  suffi- 
cient to  direct  the  use  of  a  copyhold:  for  as  to  copy '^ 
holdf  a  will  is,  in  general,  said  to  be  considered  only 
as  an  appointment;  and  that  there  need  not  be  three 
witnesses  to  it :  it  is  certainly  neither  within  the  sta- 
tue de  DoniSf  or  that  of  Us6s  (a). 

(a)  Jeffereys  v.  Hicks^  2  Wils.  16. 
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Witnesses  to  wills  are  sometimes  open  to  temptation, 
and  liable  to  be  tampered  with ;  they  should  not, 
therefore,  be  permitted  to  give  evidence  against  their 
attestations.  In  Alexander  v.  Clayton  (a),  a  verdict 
was  found  for  the  plaintiff:  on  a  motion  to  set  it  aside, 
it  appeared  that  an  attesting  witness  to  a  will  had 
sworn  against  her  own  attestation.— Yates,  J.  In 
the  present  case,  I  think  the  witness  ought  not  to  have 
been  admitted  to  give  evidence  against  her  attestation^ 
There  are  cases  where  one  witness  has  supported  a 
will,  by  swearing  that  the  other  two  attested ;  though 
the  other  two  have  denied  it. — Lord  Mansfield.  I 
have  several  cases,  both  upon  bonds  and  wills,  where 
the  attestation  of  witnesses  has  been  supported  by  the 
evidence  of  others,  against  that  of  the  attesting  wit- 
nesses themselves,  who  denied  their  own  attestation. 
It  is  of  terrible  consequence,  that  witnesses  to  wills 
should  be  tampered  with,  to  deny  their  own  attesta- 
tion.—Rule  absolute* 

So,  if  the  subscribing  witnesses  to  a  will  testify  to 
the  insanity  of  the  testator,  they  may  be  contradicted 
by  other  evidence.  Thus,  in  Lowe  v.  JoUiffe  {b)j  on 
a  trial  at  bar  on  an  issue  out  of  chancery,  devisavit 
vel  non,  concerning  lands  in  JVorcestershire ;  the 
three  subscribing  witnesses  to  the  testator's,  will,  and 
the  two  surviving  ones  to  a  codicil  made  four  years 
subsequent  to  the  will,  and  several  tenants  of  the  tes- 
tator, all  swore  him  to  be  utterly  incapable  of  making 
a  will,  or  transacting  any  other  business  at  the  time  of 
making  the  supposed  will  and  codicil,  or  at  any  inter- 
mediate time.  To  encounter  this  evidence,  the  counsel 
for  the  plaintiff  examined  several  of  the  nobility  and 


la)  Burr.  3224,  (h)  Black.  865. 
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principal  gentry  of  the  county  of  Worcester ;  who  fre- 
quently and  familiarly  conversed  with  Mr.  Jolliffe  the 
testator,  duHng  that  whole  period,  and  some  on  the 
day  '\Vhereon  the  will  was  made ;  also  two  eminent 
physicians,  who  ^  occasionally  attended  him ;  who  all 
strongly  deposed  to  his  entire  sanity,  and  more  than 
ordinary  intellectual  vigour.  They  also  read  the  de- 
position of  the  attorney  who  drew  and  witnessed  the 
codicil;  who  was  dead,  but  his  testimony  perpetuated 
in  chancery ;  who  spoke  circumstantially  to  the  very 
sound  understanding  of  the  testator,  and  his  prudent 
and  cautious  conduct,  in  directing  the  contents  of  his 
codicil.  I'hey  also  offered  to  examine  Mr.  Rupert 
J)ovej/f  an  attorney  of  Unblemished  reputation,  who 
drew  the  will;  whereby  he  and  another  were  made 
executors  in  trust,  to  sell  part  of  the  estate  for  pay- 
ment of  debts,  with  a  legacy  of  200/.  each,  for  their 
trouble.  Before  the  will  was  contested,  Dovey  had  so 
far  acted  in  the  trust,  that  he  had  contracted  for,  and 
actually  sold,  Mr.  Jo  Hide's  chambers  in  the  l^emple,  to 
Mr.  Gascoigne  Frederick]  but  in  order  to  be  a  witness 
of  Mr.  Jolliffe  s  sanity,  had  voluntarily  released  his 
legacy.  The  counsel  for  the  defendant  still  objected 
to  his  competency ;  first,  as  being  an  executor  in  trust, 
and  so  liable  to  actions:  secondly,  as  having  acted 
under  the  trust ;  whereby  if  the  will  was  set  aside,  he 
became  liable  to  answer  Mr.  Frederick  for  the  damage 
sustained  by  an  illegal  sale  of  the  chambers.— rLord 
Mansfield.  In  a  modem  case  of  Holt  v,  Tyrrel  {a), 
it  was  held  in  a  trial  at  bar,  that^a  trustee  migjit.  be  a 
witness  without  releasing;  and.^er'e  is  the  ^ffer^nce 
between  an  executor  in  trust  and  another  trustee  ?  His 

(a)  Barnard.  B.  R.  12 
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being  liable  to  actions  makes  no  difference;  for  so  are 
all  agents,  and  yet  they  are  allowed  to  be  witnesses. — 
WiLMOT,  J*  t  remember  another  trial  at  bar,  wherein 
it  was  held,  that  a  devisee  in  trust  might  be  a  witness. 
And  no  distinction  was  taken  between  his  acting,  or 
not, — Mr.  Do^ey,  was  accordingly  sworn ;  and,  upon 
the  whole,  it  appeared  to  be  a  very  black  conspiracy  to 
set  aside  the  will,  without  any  foundation  whatever. 
The  jury  found  a  verdict  for  the  plaintiff^  establishing 
the  validity  of  the  will  and  codicil.  The  three  tes- 
tamentary witnesses  were  afterwards  convicted  of  per- 
jury. 

An  executor  may  prove  the  sanity  of  his  testator; 
if,  however,  the  testator  be  in  a  state  of  insensibility 
when  the  will  is  attested,  the  will  i^  not  duly  executed^ 
according  to  the  meaning  of  the  statute  of  <  Frauds, 
even  though  he  be  corporally  present ;  as  in  Cater  v* 
PriojR  {a). — Lord  MansfisIlb.  The  cmirt,  to  be  sure^ 
would  lean  in  support  of  a  fair  will,  and  not  defeat  it 
for  a  slip  in  fbrm,  where  the  meaning  of  the  statute 
has  been  complied  with.  But  this  is  not  a  measuring 
cast,,  where  there  is  room  for  presumption.  Alt  the 
witnesses  knew,  at  the  time  of  attestation,  that  the  tes- 
tator was  insensible*  He  was  a  log,  totally  absent  to 
all  «mental  purposes.  It  was  no  sudden  delirium^  or 
suspension  of  the  understanding.  In  such  a  case  per- 
haps, the  court  would  lay  hold  of  a  very  slight  pre- 
sumption. Another  thing,  it  is  usual  in  the  precedents 
of  wills  to  say,  that  the  witnesses  subscribed  at  the 
request  of  the  testator.  That  indeed  is  not  expressly 
required  by  the  statute,  but  the  practice  shews  the 

(a)  Doug.  241. 
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general  undet*stai)Ldingt  ap<l  the  nature  of  the  thing 
ipDiplied.^  teqUes.t.-^BuLiiiEK,  J^  The  attestation  in., 
the  testator's  pretfe)?(?e  is  as. essential  as  his- signature, 
and  ^11  must  bp  done  while  hfe  is  in  a  capacity  to  dis- 
pose of  his  property.  Here  the  trunk  reiixained,  but 
the  man  was  gone.  He  could  hot  k,now,  whether  the 
will  which  he  had  begun  to  sign,  was  that  which  the 
witnesses  attested.  He  wall  .dea|l  tjo  .  all  pUrjposes  or 
power  of  conveying  his  pi'operty.  As  to  the  <^igmng 
of  the  testator,  it  hAs  n.ever  be6n,  por  caja  bfe  dj^peng^d 
with..  The  courts  have  only  h{|d  qccasion  tfr  decide, 
in  different  cases,  what  shall  l^e'.^  s\gnji>g  .wijthin  the 

true  meaning  of  the  statute. 

I  ,       -  -  *      •  f  •      ' 

«     .  "  ■ 

*  The  statute  of  Frauds  is  supposed  to  h'ave  beeri  made 
on  great  consideration;,  but  oU  attentive,  pefusal,  will 
not  appear  to  haVej  been accUr^telypenlied.  It  is  uni- 
versally pnderstodd  to  be  the  mes(ning  of  thp  jstatute, 
that' the  testator  itiust  sign  m  the^prestnce  <^,  the  sub- 
-scHbihgriiitnesseSi'  yet  there  is  no  express  provision 
f^r  that  purpose  in  the  clause  {s.  5;)  describing  the 
sK)lemmties  which  are  to  attend  the  execution.  It  is 
as  universally  understood^  that  an  |j42?/>rei^^  ^written  re- 
vocation tnwt  be  executed  witli.th^  i^mer  solemnities 
as  an  original  wiU;  but  in  the  ckti^se  (s.  Q.)  relative; 
to  such , re  vocations' ti^  subscri{)tioiii  of  ^witnesses  is 
not  directed  J  while,  on  the  other  hand,  the  iligning  by. 
the  testator  in  their  presence  is,  in  syich  case,  expressly 
prescribed.  See  the  case  of  Grayson  y.  Atkinson  (a)y 
where  Lord  HabdwiCkj^  dfeteifmifaed,  Jhat  it  is  not 
necessary,  in  the  case  of  a  will,  that  the  testator  should 
sign  in  the  presence. of  the  witnesses ;  but  that  it  is 

I    I  ■       I  •  -,  >    ■  I    I     ■    ■     .  -  -  ,,       ■  .     I     .,    ■       ■    ■         II        ■  ■ 

(a)  2  Ves,  454. 
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sufficient  if  he  acknowledge  his  hand-writing  to  them 
all,  though  at  different  times.  And  in  Ellis  v.  Smitkf 
Cane.  H.  &  M.  27  Geo.  3.  Lord  Hardwicke,  as- 
sisted by  WiLi-ES,  Ch.  J:  Strange,  Master  of  the 
Rolls,  and  the  Chief  Baron,  decided,  that  a  will  attested 
by  three  witnesses,  in  the  presence  of  the  testator,  and 
acknowledged  by  him  in  their  presence  to  have  been 
signed  and  sealed  by  him,  but  not  signed  in  their  pre- 
sence, was  a  good  revocation  of  a  former  wiU,  under 
(s.  6.)  of  the  statute  of  Frauds.  As  to  implied  revo- 
cations, they  must  of  course  depend  on  the  circum-< 
stances  at  the  time  of  the  testator's  death  (a). 

The  following  case  (Revett  v.  Braham)  (A),  is  re- 
markable for  the  evidence  which  was  adduced  to  prove 
that  the  will,  under  which  the  defendant  claimed,  had 
been  forged.  It  was  an  ejectment  tried  at  bar.  The 
lessor  of  the  plaintiff  claimed  as  heir  at  law ;  the  de- 
fendant, as  devisee  of  the  person  last  seised.  The 
plaintiff  stated  his  pedigree,  which  was  admitted;  the 
defendant  proved  the  will,  which  was  impeached  on 
various  grounds,  but  chiefly  on  that  of  forgery.  There 
were  two  parts  of  the  willj  to  each  of  which  were 
three  sigpiatures  and  a  seal:  with  one  of  them  was 
sealed  up  a  paper,  purporting  to  be  instructions  for 
the  will,  in  the  hand-writing  of  the  testatrix,  signed 
and  sealed  by  her;  at  the  bottom  of  which  was  a 
memorandum^  that  the  testatrix,  at  the  time  of  exe- 
cuting the  will,  requested  the  attesting  witnesses  to 
sign  the  paper  for  her,  which  she  declared  to  be  her 
writing;  and  they  had  signed  it  accordingly.  This 
memorandum  was  in  the  hand  of  one  Reilly^  who  was 


(a)  Brady  v.  Cuhitt,  Doug.  81.  (6)  4  T.  R.  407. 
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^supposed  by  the  plaintiff  to  be  the  contriver  of  the 
will,  and  who  was  considerably  benefited  by  it.     The 
plaintiff's  case,  as  to  the  forgery,  consisted  of  evi- 
dence that  the  testatrix  was  incapable  of  writing  a 
paper  of  such  length  as  the  instructions,  and  hardly 
able  to  sign  her  name;  of  declarations  in  her  life- 
time, that  she  never  would  make  any  willj  and  of 
some  contradictions  by  the  attesting  witnesses.     The 
plaintiff  then  called  two  clerks  of  the  Post-office,  who 
swore  that  they  were  used  to  inspect  franks  and  detect 
forgeries.      They  were   asked,    whether,    from   their 
general  knowledge  of  writing,  the  instructions  were 
,a  natural  or  an  imitated  hand?     The  question  was 
objected  to,  but  allowed  by  the  court ;  and  the  clerks 
•swore  that  the  hand  was  imitated.     They  were  then 
nsked,  if  they  could  judge  whether  the  instructions 
were  written  by  the  person  who  wrote  the  memoran^ 
dum ;  which  was  also  objected  to,  as  being  a  com- 
parison of  hands;  but  allowed  by  the  court. — Lord 
Kenyon,  Ch.  J.  mentioned  a  case  where  a  decypherer 
liad  given  evidence  ©f  the  meaning  of  letters,  without 
^xplainifig  the  ground  of  his  art,  and  where  the  pri- 
soner  was  convicted  and  executed.-TrBuL.iiER,  J.  said 
it  was  'like  the  case  of  JVeils  Harbour y  where  persons 
of  skill  were  allowed  to  give  evidence  of  opinion.  The 
clerk«  then  swore,  that  from  their  knowledge  of  the 
-similarity  -of  lianas,  they  were  sure  the  instructions 
and  memorandum  were  written  by  the  same  person. 
They  also  swore,  that  all  the  signatures  to  the  will, 
and  the  signature  to  the  power  of  attoi^ney  to  surrender 
fcopyholds  to  the  use  of  the  will  executed  afterwards, 
were  imitated  and  not  natural  writing.     On  cross  exa- 
mination, they  admitted  that  they  had  never  detected 
an  imitation  of  the  hand  of  a  very  old  person,  who 

wrote 
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wrote  with  difficulty,  and  might  be  supposed  fre- 
quently to  stop.  That  their  principal  means  of  know- 
ing, was,  by  seeing  whether  the  letters  were  painted, 
that  is,  gone  over  a  second  time  with  the  pen,  which 
they  admitted,  might  happen  to  any  person  from  failure 
of  ink.  Other  signatures  of  the  testatrix,  proved  by 
unsuspected  persons,  were  then  shewn  to  these  wit^ 
nesses ;  one  of  the  signatures  was  sworn  to  be  genuine 
by  one  of  them,  and  by  the  other  to  be  imitated.-** 
Lord  Kenyon,  in  summing  up  to  the  jury,  left  the 
question  of  forgery  on  the  evidence  which '  they  had 
heard,  without  any  observations.  The  jury  found  for 
the  plaintiff. 

And  if  it  b^  necessary  to  admit  parol  evidence,  as, 
for  instance,  to  identify  the  object  of  a  testator's 
bounty,  it  may  of  course  be  resisted  by  evidence  of  a 
similar  description.  Thus  in  Jones  v.  Newman  (a), 
a  motion  was  made  for  a  new  trial,  in  ejectment, 
wherein  the  lessor  of  the  plaintiff  was  heir  at  law,  and 
the  defendant's  title  arose  upon  a  will,  which  devised 
the  premises  Ho  John  Cluer,  of  Calcotf  under  whom  the 
defendant  claimed.  But  the  plaintiff  gave  evidence, 
that  at  the  time  of  making  the  will,  there  were  two 
John  CluerSf  father  and  son,  and  that  therefore  the 
devise  was  to  the  father,  who  died  before  the  testatrix, 
and  so  the  devise  lapsed.  Upon  which,  the  defendant 
offered  to  prove,'  by  parol  evidence,  that  the  testatrix 
intended  to  leave  it  to  John  Cluer  the  son;  but  the 
Judge  would  not  suffer  it,  and  a  verdict  was  found  for 
the  plaintiff. — But  per  tot  am  Curiam,  the  Judge 
was  mistaken.     The  objection  arose  from  parol  evi- 

(a)  Black.  60. 
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deuce,  aad  ought  to  have  been  aicauntered  by  die 
same :  so  granted  a  new  trial. 

So,  where  a  will  was  silent  as  to  the  disposition  of 
the  residue  of  personal  property,  parol  evidence  {of 
the  propriety  of  which  some  doubt  may  be  entertained) 
was  received  of  the  testator's  intention.     That  was 
the  case  of  Lake  y.  Lake  (a),  in  chancety*— A  bill  was 
preferred  by  th^  testator's  neM  of  kin  against  his 
widow,  who  was  his  executrix,  to  have  a  distributive 
share  of  the  personal  estate  undisposed  of:  the  testa- 
tor having,  given  her  by  his  will  a  legacy  of  1400/. 
upon  condition  she  did  not  suffer  a  bond  {which  he 
gave  upon  his  marriage  with  her  to  leave  400/.  to  such 
children  as  they  should  have)  to  affect  the  assets }  and 
they  never  had  any  children :  he  also  left  her  an  estate 
in  land.     The  widow  executrix  insisted  she  was  in- 
titled  to  the  residue,  notwithstanding  the  legacy  Ttnd 
the  devise  of  lands  to  her;  for  that  the  testator  had 
frequently  declared  his  intention,  that  she  should  have 
the  residue,  and  that  she  had  in  proof.    For  the  plain- 
tiff, it  was  objected,  that  the  testator's  parol  declara- 
tions ought  not  to  be  admitted.     The  evidence  was, 
that  the  witness  in  travelling  with  the  testator,  who 
was  not  very  well  in  health,  and  talking  of  serious 
things,  the  testator  said,  he  had  done  very  handsomely 
for  his  wife,  and  very  well  for  his  sister  and  brother; 
and  said,  that  after  his  debts  and  legacies  were  paid, 
he  hoped  there  would  be  something  very  handsome  for 
her  besides ;  that  he  had  given  his  vt'ife  half  of  his 
money  in  a  sum  certain;  and  if  she  had  good  luck  in 
getting  in  his  debts,  there  would  be  something  more, 

— — , : . ^ -X — |— '  ■ 

(a)  1   Wils.    313.      Petit   v.      home  v.  Feast,  2  \cs.  28. 
Smith,  1  P.  Wms.  6.      Blink- 
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which  would  be  all  her  own. — Lord  Chancei-i.or, 
If  making  a  wife  executor,  should  of  itself  be  allowed 
a  good  reason  why  she  should  have  the  residue,  when 
she  has  a  considerable  legacy,  we  shall  not  know  where 
to  stop ;  but  where  a  wife  is  executor,  and  great  affec- 
tion is  proved  to  have  been  between  them,  as  here^  it 
is  very  reasonable  to  admit  this  kind  of  parol  proof; 
and  less  evidence  than  this  would  have  turned  the 
scale  in  her  favour;  dierefore  the  bill  must  be  dis^ 
missed. 

If  the  plaintiff  make  title  under  the  assignment 
OF  A  TBKM,  by  an  administrator,  and  cannot  pro- 
duce the  letters  of  administration,  the  book  of  the 
ecclesiastical  court,  where  the  order  of  court  for  grant- 
ing them  was  entered,  is  evidence ;  or  a  copy  of  that 
book  will  be  sufficient.  But  the  administrator  cannot 
be  permitted  to  give  such  a  book,  or  a  copy  of  it,  in 
evidence,  until  he  previously  prove  that  the  adminis- 
tration, under  the  seal  of  the  court,  is  lost  {a).  And 
on  a  title  to  personal  property,  under  the  will  of  a 
Jeme  covert^  to  whom  the  power  of  making  a  will  is 
reserved,  the  will  must  be  proved  at  the  Commons, 
before  the  claimant  can  resort  either  to  a  court  of 
equity  or  law:  and  if  the  ecclesiastical  court  will  not 
grant  probate,  the  proper  course  is  to  appeal  to  the 
delegates  (^). 

Where  the  lessor  claims  as  heir  at  law,  as,  for  in- 
stance, of  A. — it  is  sufficient  to  prove  that  A.  was  in 
possession,  and  that  the  lessor  is  his  heir  (c)  ;  for  it 

■  II,       ■  ..■■MM  II  I  ..^  a  ■■"«■■!      '■!-■-• 

(a)  Garrett  v,  Lyster,   1  Lev.      431.     Stone  v.  Forsyth,   Dongl. 
25.  708. 

(b)Jenkinv,Whitehott8€,B\irr»         (c)  Doe^  d.   Osborn  and  ano- 
ther v.  Spencer,  II  East^  4(K>. 

shall 
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shall  be  intended,  prima  facie j  that  A.  was  seised  in 
fee,  till  the  contrary  appear.  Lands  in  fee-simple 
must  nevertheless  descend  to  the  heir  of  the  whole 
blood  of  the  person  last  actually  seised  thereof.  This 
is  a  maxim  of  the  law  oi  Englamd  which  has  subsisted 
for  ages.  And  although  it  sometimes  operates  hardly 
against  children  of  the  half  blood,  of  the  person  last 
actually  seised,  yet  the  law  must  be  taken  as  it  is,  and 
courts  must  determine  accordingly.  Hence,  in  the 
case  of  Nervman  v.  Newman  («),  the  court  determined, 
that  where  lands  descended  to  two  daughters  of  the 
father  by  the  Jirst  venter^  and,  after  his  death, 
an  infant  son  was  born  of  a  second  venter,  {the 
mother  at  that  time  residing  in  part  of  the  premises, 
and  receiving  rent  for  the  other  parts,  both  before  and 
after  the  birth  of  her  son  ;  the  son  died  at  the  age  of 
five  weeks  and  three  days;)  was  a  sufficient  actual 
seisin  in  the  infant.son,  to  make  a  possessio  fratris; 
so  that  the  lands  should  not  descend  from' him  to  his 
sisters  of  the  half  blood,  but  to  a  more  remote  heir  of 
Ihe  whole  blood« 

So  the  son  of  an  alien  father  and  English  mother, 
born  out  of  the  king's  allegiance,  cannot  inherit  to  his 
mother  in  this  country  (^). 

I 

*.  % 

Whoever  therefore  claims  as  heir  in  fee  by  descent, 
must  make  himself  heir  to  him'  who  was  last  seised  of 
the  actual  freehold  and  inheritance ;  that  is,  who  was 
last  ACTUALi-Y  in  possession  of  the  lands  in  fee- 
simple  ;  and  if  he  claim  as  heir  THale,  by  purchase,  he 


(a)  3  Wils.  516.  (6)  Duroure  v.  Jones,  4  T.  R. 

300. 
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must  be  both  heir  aii4  o^^l^  i  for  he,  who  Will  take  sb 
heir  male^  must  convey  his  detcent  tbroa^  all  males^ 
so  that  the  son  of  a  daughter  cannot  take.  The  cases 
upon  this  point  are  cited»  and  the  exceptions  stated 
and  explained,  in  the  case  of  Gwynne  vi  Hooke  (a). 
But  if  the  legal  interest  in  land  decN^end  in  fee-46impley 
es  parte  maternd^  and  the  equitable  interest  in  fee-> 
simple^  ex  parte  paternd^  or  'dice  versA^  the  equitable 
estate  will  merge  in  the  legal,  and  both  follow  the  line 
through  which  the  legal  estate  descends  (^).  An  heiv 
is  a  great  favourite  with  the  law ;  insomuch  that  it  is 
an  established  rule,  that,  in  a  will,  there  must  be  ex-* 
press  words,  or  a  necessary  implication,  to  disinherit 
him  (c). 

In  the  case  of  Thome  v.  Lord  (</),  it  becaine  a  ques- 
tion  whether  one  claiming  title  as  heir,  be  bound  to 
deduce  any  pedigree  in  proof  of  bis  descent.  It  was 
an  ejectment  as  heir  at  law  to  Themas  James  Selby, 
who  died  J:D..  1768^  posiiess^d  of  a  considerable  real 
and  personal  estate ;  the  bulk  of  which,  by  will  dated 
18th  of  August,  1768,  he  devised  to  his  right  and  law- 
ful heir  at  law ;'  for  the  better  finding  of  whom  he  di- 
rected advertiBement^  to  be  published  in  some  of  the 
public  papers,  immediately  ufter  hb  decease.;  and 
charged  the  estates  with  his  debts,  legacies,  &c.  to  be 
paid  by  su6h  heir  at  law  within  twelve  months  after  his 
decease.  .  '<  But  if  no  heir  at  law  was  found,**  he  ap-t 
pointed  William  Lowndes  to  be  his  lawful  heir,  on  ccmw 
dition  be  changed  his  name  to  Selby^  and  gave  hint 

(a)  1  was.  30.  (c)  Frogm&rian  y.  Wright,  3 

(b)  Goodright  v.  Wells,  Dong.  Wib.  418.  Right  y.  SidebathSM; 
701.  Ro€,A,Crow\.£aldwer€,  Dong.  763.  Denny,  Gaskin, 
6T.R.  104.  Cowp.66L 

(d)  Black.  1089. 

the 
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%he  estate  subject  to  the  charge :  and  devised  another 
estate  ia  Middlesca^  to  hil;  ^sxeeutors^  in  trust  to  sell» 
ior  wl^ich.estate  the  ejectment  was  brought.  On  the 
tri4lj^  the.  lessor  of  the  plaintiff  gave  some  slight  evi- 
dence of  a  Kteputed  relabtionship  betv^een  himself  and 
the  testator,  and  a£  acknoWledgnients  that  the  Thornes 
were  Kis  hi^irs  at  law.;  but  made  no  deduction  of  pedi- 
gree; nor  was  able  to  state  hoW  the  relation  arose,  or 
who  wad  the  com»ion  ancestor ;  >or. whether  any  ances- 
tor of  Thome  was* brother  or  sister  to  any  ancestor  of 
Selby.  The  jury  found  for  the  plaintiff.  A  motion 
was  afterwards  made  for  a  new^trisLl,  as  well  on  the 
imperfection  of  the  .evidence,  as  up6n  the  principle, 
that  in  order  ia  recover  aa  estate  by  descent j  it  was 
necessary  to  state  some  pedigree  to  the  jury ;  and  shew 
how  the  lessor-  of  the  plslintiff  claimed  to  be  heir.  Else 
if  a  mere  apprehension  of  the  deceased,  that^.  was 
his  relation,  or  heir,  were  sufficient,  it  might  carry  the 
tetate, '  contrary  to:  the  titles 'of  descent,  to  the  half 
'Mood ;  to  the  maternal  instead  of  the  paterhal  line^ 
&c..and  would  ihtrod^ce  much  confusion  and. perjury. 
On  shewing  cause,  for  the  plaintiff,  a  case^ was -cited, 
x)£  Newton  v.  Th^  Corporation  of  Leicester'  and,  the 
A'ttorney^Generaly  where  there  was  no  deduetion  of 
pedigree,  but  the  lessor  of  the  pUintiff  obtained  a  ver- 
dict^ because  it  was  proved  that  the  deceased  used  to 
call  him  cousin. ^  And  aaother  between  Newton  and 
Newton^  at  DerAy,  wherenO  comtoon  ancestor  was 
shewn ;  but  it  was  proved,  that  the  deceased  and  the 
claimant  were  descended  from  two  brothers,  which 
'Fark^b^V  Ch.  B.  hdd  sufficient.  The  court  took  time 
to  consider,  but  did  not  agree  in  opinion  concerning 
the  necessity^  that  a  person  claiming  to  be  heir,  shall 
state  in  evidence  a  pedigree,  either  proving  the  de- 
ceased and  the  claimant  to  be  descended  from  some 

common 
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common  ancestor,  or  at  least  from  two  brothers  of 
sisters  (which  was  allowed  to  be  an  immediate  de-* 
scent ;)  or  whether  vague  evidence  of  heirship,  with- 
out such  deduction,  be  proper  to  be  left  to  a  jury;  but 
were  clear,  that  the  evidence  given  was  insufficient  to 
prove  even  general  kindred  to  the  testator,  and  there- 
fore made  the  rule  absolute  for  a  new  trial.  The  Judges 
however,  who  thought  the  deduction  of  descent  neces-^ 
sary,  held  (in  their  private  conferences),  that  the  same 
which  ought  to  be  pleaded  in  real  actions,  must  now 
be  given  in  evidence  in  ejectment,  in  order  to  make 
out  a  title  by  descent.  And  they  relied  on  Bro.  Mor- 
dauncest.  13.  2  West  Symb.  65.  Co.  Ent.  596,  697. 
Dyer,  79.  Fitzh.  Waste,  51.  Dy^r,89.  b.  Plowd.425. 
Dyer,  319.  Co.  Ent.  196,  a.  Hob.  232.  Cro.  Car. 
151.  1  Jon.  456.  1  Lev.  190.  1  Show.  244.  Carth. 
126.     Salk.  355.     6  Mod.  241. 

And  in  establishing  title  upon  pedigree,  where  it 
may  be  necessary  to  lay  a  branch  of  the  family  out  of 
the  case,  it  is  sufficient  to  shew,  that  that  person  has 
not  been  heard  of  for  many  years,  to  put  the  opposite 
party  upon  proof  that  he  still  exists  j  of  eourse  it  may 
be  left  to  the  jury  to  presume  him  dead,  and  that  even 
without  issue.  Many  persons  go  to  distant  countries, 
and  are  never  heard  of  more :  and  what  may  be  done 
on  such  a  trial,  is  no  injury  to  that  person,  or  his  is- 
sue, should  he  or  they  afterwards  appear,  and  claini 
the  estate  (a). 

t 

Where  the  lessor  claims  title  as  citstohary  hdr^ 
he  must  prove  himself  strictly  to  be  so,  within  the 
custom;    for  every  custom  which   departs  from  the 

(a)  Mancaster  v.  Wat9on,  Black.  404.  Dcwi,  d.  Johnson  v.  The 
Earl  of  Pembroke,  11  East.  604. 

course 
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course  of  the  common  law,  must  be  construed 
strictly  (a)  :  and  if  the  custom  be  silent,  the  common 
law  must  regulate  the  course  of  descent.  In  the  case 
of  Ratcliffe  v.  Chapman  (i),  Sir  Edward  Cokb 
says,  "  there  are  two  pillars  of  custom;  one,  the  com- 
"  mon  usage;  the  other,  that  it  be  time  out  of  mind;*' 
and  therefore  he  says,  "  upon  the  evidence  given  to 
the  jury,  the  court  enforced  the  parties,  which 
maintained  the  custom,  to  shew  precedents  in  the 
court-rolls  to  prove  the  usage,  and  that  without 
such  proof,  and  that  it  had  been  put  in  ure  (al- 
though it  had  been  deemed  and  reputed  to  have  been 
the  true  custom^)  yet  the  court  could  not  give  cre- 
dit to  the  proof  by  witnesses."  Therefore  where 
the  custom  is,  that  the  eldest  sister  shall  inherit,  yet 
by  that  custom  the  eldest  aunt  or  eldest  niece  cannot. 
That  this  is  the  law  in  regard  to  collaterals,  is  farther 
proved  by  the  case  in  1  RoL  Abr.  624.  pi.  2.  where  it 
is  said^  that  if  the  custom  be  that  the  youngest  son 
shall  inherit,  and  a  man  has  issue  two  sons  and  dies, 
and  the  land  descends  to  the  youngest  son,  who  dies 
without  issue,  the  eldest  son  of  the  eldest  brother 
shall  have  the  land ;  because  the  custom  does  not  hold 
in  the  transverse  line,  but  only  in  the  lineal  descent. 
Hence  it  was  determined,  in  Goodwin  v.  Spray  (c), 
that  a  custom  within  a  manor,  that  lands  shall  descend 
to  the  eldest  sister,  if  there  be  neither  a  son  nor  a 
daughter,  does  not  extend  to  an  eldest  niece ;  but  the 
lands  must  descend  according  to  the  rules  of  the  com- 
mon law,  in  default  of  such  son,  daughter,  and  sister. 
And  to  prove  such  to  be  the  course  of  descent  within 


(a)  Co.  Cop jh.  43.  Doe^  d.  A&'         (b)  4  Leon.  J42. 
kew  V.  Askew,  10  East.  620.  (c)  1 T.  R.  466. 
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the  manor,  a  Customary  of  the  manors  of  great  anti*' 
quity ,  though  not  properly  a  court-roll,  nor  signed  by 
any  person,  but  delirered  down  with  the  coart-roHs, 
from  steward  to  steward,  was  deemed  good  evidence* 
There  no  proof  at  all  existed  from  the  coort-roUs,  as 
to  the  coarse  of  raccession  in  the  collateral  line,  far- 
ther than  the  case  of  a.  sister.  So,  in  Betbee  v.  Par^ 
ker  (a)f  >rhere  the  plaintiff  claimed  mider  a  custom 
of  a  manor  for  the  youngest  kinswoman  to  inherit,  in 
default  of  issae,  and  of  brothers,  sisters,  aepheHi^,  and 
nieces,  of  the  person  last  seised.  The  plaintiff  offered 
in  evidence  an  entry  on  the  court-rolls  of  the  manor, 
stating  wkai  the  custom  xoas.  It  was  objected,  that 
such  evidence  of  the  custom  ought  not  to  be  received, 
until  instances  had  been  proved  of  such  mode  of  de- 
scent having  taken  place.  It  appeared^  that  some  of 
the  ancient  court-rolls  were  lost ;  but  no  instance  in 
the  court-rolls  was  produced  of  any  admission  beyond 
sisters ;  nor  was  any  instance  of  the  youngest  kins- 
woman taking  proved  by  living  witnesses.  The  jury 
found  f6r  the  plaintiff.  On  shewing  cause  why  the 
verdict  should  not  be  set  aside,  it  was  admitted,  that 
customs  were  to  be  taken  strictly,  and  not  extended 
by  implication ;  but  that  that  rule  did  not  apply  so 
much  to  the  mode  of  proofs  as  to  the  nature  and  ex- 
tent of  the  custom  itself,  when  proved.  Thus,  a  cus- 
tom  for  the  youngest  son  to  inherit,  could  not  be 
extended  to  the  youngest  brother,  &c.  But  with  re- 
spect to  the  mode  of  proof,  the  court-rolls  of  a  manor 
were  not  only  good  evidence  of  the  custom,  but  the 
best  evidence ;  because  the  highest  credit  was  given 
to  the  publicity  and  authenticity  of  the  records  of  the 

(a)5T.R.  36. 

manor. 
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ttiahof.  l^heli  in  either  respect  it  wai^  the  same,  whe- 
ther the  homag'e  jj^resented  what  the  custom  was  gene- 
l^ally,  or  whether  particular  instances  were  stated  by 
them.  That  the  distinction  had  always  been  between 
^  prescription  for  a  particular  etrtatei  and  a  custom 
which  extends!  to  other  persons.  In  the  former,  in- 
stances must  be  adduced,  because  a  man's  private 
deeds  and  munimentis  could  not  be  evidence  for  him 
against  strangers,  whd  claimed  by  a  different  title ; 
but  it  was  different  in  the  latter  case ;  where  the  le.v 
loci  could  as  well  be  cdlleidted  from  the  public  acts 
and  records  of  the  manor,  as  from  the  private  acts  of 
individuals ;  because  all  claimed  from  the  same  source ; 
though  undoubtedly  the  acts  of  individuals  were  strong 
corroborating  evidence  from  their  supposed  notoriety. 
If  this  kind  of  proof  uncontradicted  were  not  sufficient 
evidence  of  itself i  it  would  scarcely  be  possible,  in 
cases  like  the  present,  where  the  rolls  were  lost,  to 
prove  every  particular  sort  of  descent  by  instances  ; 
for  living  witnesses  could  scarcely  speak  from  their 
own  knowledge  to  all  of  them.  That  in  12  Vin.  Abr. 
title  Evidence^  215.  it  is  said,  that  the  cilstom  of  a 
manor  should  be  proved  out  of  the  books  or  surveys  of 
the  manor,  and  not  by  parol,  which  is  bad  evidence^ 
That  the  case  of  a  terrier  being  evidence  was  well  es- 
.tablished,  between  which  and  the  present  case  there 
was  no  difference  in  principle*  That  the  only  autho* 
rity  which  seemed  to  bear  the  other  way,  was  that  of 
Goodwin  v.  Spray  (a) ;  but  that  would  not,  on  examina- 
tion, be  found  inconsistent  with  the  other  authorities. 
The  words  of  the  custom  ///ere  were  general,  as  far 
as  it  could  be  collected,  that,  **  upon  the  death  of  a 
**  tenant,  the  bailiff  should  seize  the  tenement  in  the 


(a)  1  T.  R.  4G0. 
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<<  lord's  bands,  until  the  next  heir  should  pay  the 
''  lord  so  much,  because  no  tenements  of  the  manor 
<<  were  partible  amongst  male  or  female  heirs*''  But 
no  evidence  was  givaut  that,  in  point  of  fact,  such  a 
mode  of  descent  bad  ever  prevailed  beyond  the  case 
of  sisters )  therefore  the  court  held  it  did  not  extend 
to  the  case  of  on  eldest  niece.  But  it  was  decisive  of 
tlie  present  case,  that  the  court  there  expresdy  held» 
that  the  Customary  of  the  manor  was  good  evidence 
to  prove  the  mode  of  descent.  If  so,  it  was  fuUy 
proved  here  by  the  court-roH,  that  the  custom  did  ex- 
tend to  the  youngest  kinswoman,  by  the  dired  finding 
of  the  homage.  It  did  not  expressly  appear  in  the 
other  case,  that  the  euatom  did  extend  to  an  rideal 
niece ;  and  therefore  that  case,  so  fur  firom  oooiraven- 
ing,  confirmed  the  principle  contended  for  here. 
The  Customary  waa  there  held  admissible  evidence, 
being  stated  to  be  by  *'  lAe  assent  of  all  the  ttmant^i^ 
and  because  it  could  not  be  the  interest  of  any  ofthe 
tenants  to  fabricate  it.  That  the  same  reasons  applied 
with  equal  force  to  the  reception  vi  conrt-folla  in  the 
present  eaae.  That  this  custom  was  found  by  the 
homage  upon  deliberate  enquiry,  firom  artides  insti- 
tuted by  the  lord  s  and  coidd  net  be  the  intovest  of 
any  person  to  fabricate  it.  If  then  it  were  once  esta- 
blished, that  this  was  admissible  evidence  for  tibia  pur- 
pose, however  slight  it  might  be,  without  ptoef  <tf  ia- 
^nces  in  corroboration,  yet  being  une^ntradUt^f  it 
ought  to  prevail.— In  support  of  the  rule,  it  wae  uged, 
that  the  findii^  of  the  custom  by  the  hoaaage  in  1661, 
without  stating  instances  ih  support  of  it,  amounted 
only  to  evidence  of  reputation ;  and  was  nothing  more 
than  the  opinion  of  persons  assembled,  concerning 
what  was  the  custom,  reduced  to  writing.  That  it  had 
been  frequently  decided,  that  reputation,  without  in- 
stances, 
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staneeSy  was  not  sufficieiit  to  prove  a  custom.  The 
objection  therefore  was  not^  that  the  coort-roU  could 
not  be  received  in  evidence  at  all ;  and  therefore  the 
cases  cited  to  prove  that  it  onght,  did  not  apply :  but 
there  was  another  essential  ingredient  waating  to  com- 
plete tile  proofs  natnely^  that  the  enstoni  so  stated  by 
the  conrt-roU,  had  been  put  in  ure.  This  was  ex- 
pressly laid  down  by  Lord  Coke  in  Ratcliffyf.  Ch&p^ 
man  (a) ;  and  recognized  and  relied  upon  in  the  de- 
cision rf  Goodwin  V*  Spray  (b),  trbere  the  court  ex- 
pressly decided  upon  the  same  prineiple.  For  it  could 
net  be  dontended  that  there  was  any  ambiguity  in  the 
words  of  the  enstom,  ^'  that  the  tenementi  of  the 
manor  were  not  partible  amongst  heirs  male  or 
female:^*  those  wdrds  plainly  ineluding  all  heirs 
male  waA  female :  yet  becau^ie  there  were  no  instances 
of  such  ft  descent  there  stated  beyond  the  case  of  sis- 
ters^ although  the  Customary  was  received  in  evi- 
dence^ the  court  held  it  vrwd  not  sufficient  of  itself  to 
stt^lport  shth  a  ddsoenl^  to  dn  eldeM  nieces  The  reso- 
lui)i£tti  frf  thd  6otir^  then  mast  be  taken  secundum  sub* 

jectam  thateriefn*  As  for  as  tfa^  instances  supported 
the  custom  therein  stated^  the  Customary  was  good 
evidence ;  but  was  not  sufficient  to  carry  the  descent 

further  than  such  instances.  And  this  distinction  was 
fimnded^  in  the  first  plade,  on  the  known  rale  of  law, 
tfaM  non  user  ^ill  d^sttoy  a  custom ;  therefore  it  is  not 
sufficient  to  shew  thett  a  custonb  once  had  existence,! 
but  the  party  claiming  nnder  it  must  shewy  by  evi- 

•  dence  of  such  acts  as  tire  nature  of  the  6ufiM:om  may 
reasctaably  be  supposed  td  afford,  that  it  has  been  con- 
tinixed  down  to  the  present  time.     The  distinction  was 


t  ■■•ir'.n  ;■;  ■• 
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(«)  4  Leon,  242.  (h)  1  T,  R.  466. 
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also  fonnded  in  reason ;  for  where  instances  are  proved 
of  such  descents,  contrary  to  the  common  law,  it  af-* 
fords  a  strong  presumption  in  support  of  the  custom, 
that  if  it  had  not  been  established,  it  would  have  been 
resisted  with  effect  by  those  who  were  interested: 
whereas  in  the  case  of  a  general  finding,  where  the 
right  of  no  person  in  particular  was  in  question,  no  one 
was  called  upon,  or  even  at  liberty,  to  impeach  it* 
There  was  an  additional  reason,  M^hy,  in  this  case, 
the  Customary  should  not  be  considered  as  sufficient 
evidence  of  the  mode  of  descent,  except  in  those  in* 
stances  which  could  otherwise  be  proved ;  for  the  pre- 
sentment of  the  homage  was  the  mere  opinion  of  those 
men,  founded  in  part  only  upon  known  instances ; 
from  which  it  was  fair  to  infer,  that  no  instances  were 
known  to  support  their  opinion  on  the  other  parts  of 
it.  Besides,  the  custom  was  stated  inaccurately ;  for 
with  regard  to  daughters,  it  is  said  they  should  all 
take  as  co-heirs  by  the  custom,  which  instance  did  not 
want  the  authority  of  a  particular  customt  it  being  the 
general  law  of  the  land :  sisters  were  totally  omitted ; 
and  then  followed  the  supposed  custom  relative  to 
kinswomen  :  so  that  the  custom  was  not  uniform  as  to 
all  females. 

Lord  Kbnyon,  Ch.  J.  The  objection  which  has 
been  made  to  the  evidence,  tends  to  shake  one  of  the 
fundamental  rules  of  law.  I  admit,  that  the  custom 
of  one  manor  cannot  be  extended,  by  analogy,  to 
another:  but  the  mode  of  descent,  under  which  a 
party  claims,  must  be  established  by  proof ;  and  the 
question  here  is,  whether  or  not  there  were  any  evi- 
dence of  the  custom  upon  which  the  claim  was  founded. 
The  custom  is  clearly  defined  in  the  paper-writing 

produced 
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producied  from  the  court-rolls ;  and  without  referring 
to  the  strict  rules  of  law,  let  us  consider  the  authen- 
ticity of  this  document  on  principles  of  plain  common 
sense.  Near  a  century  and  an  half  ago  (17th  Sept. 
166  l)f  the  homage  (tenants  holding  under  the  lord  of 
the  manor),  being  convened  together  eo  nomine  as  the 
homage,  (not  for  the  purpose  of  extending  their  claims 
either  against  the  lord  or  strangers^  but)  in  order  to 
ascertain  those  rights  which  were  their  own,  in  eom^ 
mon  with  the  rest  of  the  tenants ;  and  being  possessed 
of  all  that  information  which  either  tradition  or  their 
own  personal  observation  could  furnish,  proceeded 
to  describe  the  seveml  customs  which  regulated  the 
descent  of  the  different  species  of  tenure  within  the 
manor.  Now  can  it  be  supposed,  that  those  persons^ 
acting  under  the  sanction  of  an  oath,  could,  for  no 
purpose  whatever,  give  a  false  representation  of  these 
customs  ?  or  is  it  not  more  probable,  that  their  ac-» 
count  was  the  true  one  ?  Common  sense  and  common 
observation  induce  us  to  believe  the  latter.  The  ar- 
gument against  the  verdict  se^ems  to  i^dmlt,  that  this 
document  was  a  4egrae  of  evidence  when  produced  to 
the  jury :  if  it  were  admissibkf  not  being  opposed  by 
any  other  species  of  evidence,  and  the  jury  having 
given  credit  to  it,  puts  an  end  to  the  question.  And 
that  this  was  admissible,  cannot  be  doubted ;  for  tra- 
dition and  received  opinion  are  the  evidence  of  the 
le^  locu  A  distinction  indeed  prevails  between  a 
prescription^  as  applied  to  a  particular  tenement,  and 
z,  custom  affecting  the  whoje  district.  The  latter  has 
gone  so  far,  that  the  custom  .of  one  manor  has  been 
given  in  evidence  to  shew  the  custom  of  another, 
where  they  are  both  governed  by  the  Border  law.  Now 
here  w.as  fail  proof  of  tradition  respecting  the  custom 

of 
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of  deseent  in  this  manor ;  it  was  the  sokmn  opinioq 
ef  twenty-four  homagers,  who  ase  the  constitutional 
judges  of  th^t  court,  delivered  on  an  occasion  when 
they  were  discussing  the  interests  of  all  the  tenants  of 
the  manor.  I  cannot  disting^uish  this  from  the  instance 
of  a  terrier,  which  is  certainly  ei^idence.  The  ease  of 
Goodwin  r*  Spray  is  distinguishable  from  th^  present. 
Every  thing  said  by  the  court  in  giving  judgment 
must  be  understood  secundum  wbjectam  moHviem^ 
That  e^s^  first  decided,  that  such  an  instrument  as  the 
present  is  admissibk ;  then  the  part  of  it  which  sai^ 
lands  were  not  partible,  either  between  males  ^x  fei- 
males,  in  general  terms,  was  to  be  explained  by  the 
custom,  as  it  had  existed  i^  point  of  fact ;  which  did 
not  extend  to  nieces.  If  that  decision  go  fhrthei^  and 
determine  thait  such  a  document  is  not  admiassiUe  evi* 
dence,  unless  instances  in  fact  be  previoudy  proved 
to  warrant  the  introduction  of  it,  1  dissent  from  it.  In 
this  case,  supposing  the  defendant  had  demupr^  to 
the  evidence,  the  court  must  haye  drawn  the  same 
conclusion  from  it  which  the  jury  have ;  thereftN^  on 
the  law  of  the  case,  I  think  the  rule  for  a  new  tria( 
should  be  discharged.«^0BO8£,  J.  I  i^gi^ee,  that 
where  a  party  at  nisi  prius  attempts  to  give  reputation 
in  evidence,  the  judge  constantly  tells  the  jur^*,  it 
does  not  deserve  any  credit,  unless  supported  by  facts. 
But  it  never  has  been  determined,  that  a  eourt-roUv 
or  a  terrier,  is  not,  per  se,  admissible  evidence,  with* 
out  proving  some  fact  in  stipport  of  it.  If  the  ddi- 
fendant  in  this  case  had  tendered  a  bill  of  exceptions^ 
against  the  reception  of  thi»  document,  the  judgment 
must  have  been  against  him.  The  dictum  of  Lor4 
Coke  has  been  cited,  to  shew  that  this  is  not  evidence, 
It  must  be  remembered,  that  there  are  considerable 

inaccuracies 
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itiaccuraeies  in  the  report  of  that  case ;  and  I  tbhik 
lotd  CoHS  meant  to  comment  on  the  oredii  which  was 
dne  to  the  evidence^  father  thaft  on  its  admimhility. 
This  wa9  caMi<lered  in  Goodwin  ▼«  S^ray  *,  in  Which  it 
wag  determined^  that  the  CuHomary  %^a0  etided^e  to 
prove  the  eottrse  of  deiOent^  And  1  think  that  deci^ic^ 
reconcileable  with  this }  fof  there  the  words  of  the 
custom  being  general^  ''  fPMk  or  femdk^''  ii  was  te-^ 
strained  to  saeh  females  only  as  (it  wM  pfored)  hed 
takett  TOrd^  the  cmtom.  The  coi^seq^ienees  of  not 
receiving  evidence  ef  this  kind  wetfld  be  mcoiivenieBt 
to  all  tenants  of  manors ;  fo#  some  of  th^  ItistiiiiCes  of 
descent  according  to  this  custom,  very  Aitely  happen ; 
and  if  no  instance  was  to  happen  in  the  memory  of 
matt,  and  the  court-roHs  were  to  be  lost,  as  they  were 
in  this  case,  the  cnstom  itself  Would  b6  entifrely  de- 
stroyed.*-^Rute  discharged. 

And  in  Mason  v.  Ma^n  (a)f  where  the  pontiff 
ickimed  as  youngest  nephew  and  heir,  by  osftitem  of 
the  manor,  the  defendant  (at  the  trial)  contended, 
that  the  custom  was,  that  lands  descended  to  the 
yoimgest  9on ;  and  if  no  son,  to  tibe  yonngesli  brother 
of  the  tenant  last  lawfully  seised ;  and  ^::idt^nded  no 
ferther.  It  appeared  by  the  cotrt^roUs  of  the  manor, 
that  a  yomigest  nefhexof  at  a  coor t  ket  and  baroK'  hdkl 
m  1657,.  was  admitted  tenant  m  heir,  by  the  custom; 
wfaichy  with  proof  that  the  lessor  of  the  pfomtiff  was 
yomigiest  itiephew  of  the  person  last  seised,  wa^  all  the 
evidence  adduced  to  sustain  the  plaintiff 'is  title.  Fov 
the  defendant,  it  appeared  that  at  a  court  leet  and 

(a)  a  tP'as.  68/ 

court 
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court  baron  held  in  1092,  the  jury  and  homage  found, 
and  which  was  entered  on  the  rolls  of  the  manor,  that 
the  custom  of  descent  extended  only  to  the  youngest 
son }  and  if  no  son,  to  the  youngest  brother,  and  no 
farther.  Also,  two  old  witnesses  were  received,  who 
testified,  that  they  had  heard  and  believed,  that  the 
custom  went  no  farthers  the  jury  found  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial,  suggest- 
ing that  the  verdict  was  contrary  to  evidence ;  and  in- 
sisting, that  the  single  instance  of  admittance  of  the 
nephew  in  1667,  was  not  sufficient  evidence  to  sup-r 
port  the  ci}stom,  a9  contended  fpr  by  tb^  plaintiff. 
But  the  court  thought,  that  the  evidence  given  for 
the  plaintiff  was  not  only  legal  and  admissible,  but 
contradicted  the  defendant's  evidence,  ip  which  case 
the  court  never  grants  a  new  trial.  And  the  Chief 
Justice  said,  the  admittanoe  of  the  nephew  in  1657 
was  very  material  evidence,  being  done  at  a  cj^urt- 
leet  and  court-baron,  when  it  certainly  would  have 
been  controverted,  if  the  jury  had  not  then  though^ 
that  to  have  been  tbie  ciistom? 

r 

So  evidence  of  reputation  of  the  custom  of  a  manor, 
that  in  default  of  sons,  the  eldest  daughter,  and  in 
default  also  of  daughters,  the  eldest  sister,  and  in 
case  of  the  death  of  all  the  descendants  of  the  eldest 
daughter  or  sister  respectively,  of  the  person  last 
seised,  should  take  ;  is  proper  to  be  left  to  the  jury  of 
the  existence  of  such  a  custom  as  applied  to  a  great- 
nephew  of  the  person  last  seised :  although  the  in- 
stances in  which  it  was  proved  to  have  been  put  in  use, 
extended  no  further  -than  those  of  eldest  daughter,  and 
lD}dest  sister,  and  the  son  of  an  eldest  sister ;  but  evi- 
dence 
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deuce  of  such  custom  in  an  adjacent  manor,  is  no 
evidence  of  the  custom  in  the  particular  manor  (a). 

And  where  the  ri^t  to  the  soil  is  in  issue,  entries 
written  by  the  stezvard  oi  a  former  owner,  from  whom 
title  is  derived,  are  admissible  evidence,  provided  the 
steward  be  dead.  Thus  at  the  trial  of  Barry  v.  Bcb-- 
bington  (6),  the  plaintiff,  who  derived  title  under 
JjOTii  Barrymorey  offered  in  evidence,  several  items 
contained  in  a  book,  in  the  hand<-writing  of  one 
Ashley  deceased,  who  had  many  years  been  steward 
to  Lord  B.  The  manuscript  was  a  common  day-book, 
(not  particularly  appropriated  to  Ashley's  concerns 
with  Lord  ^.--rbut)  containing  a  variety  of  other  mat- 
ters relating  to  his  different  employers.  The  items  in 
question,  three  in  number,  were  memoranda  of  receipts 
of  sums  of  money  by  Ashley  f  from  different  persons 
by  nome^  but  whose  situations  were  not  mentioned, 
for  trespasses  committed  on  the  common  in  question, 
paid  on  account  of  Lord  B^^ — ^The  first  item  was  datied 
in  1739,  the  last  in  1785.  The  evidence  was  rejected; 
and  a  verdict  having  been  given  for  the  defendant,  a 
rule  was  obtained  to'  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  authority  of  JVebb  v,  Gren- 
ville  (c).-— Lord  Kenton.  We  are  not  called  upon 
to  determine,  what  weight  this  evidence  ought  to 
have :  perhaps  it  may  turn  out,  on  farther  investiga*- 
tion,  that  these  were  small  sums  paid  by  persons  in 
poor  circumstances  to  the  lord  of  the  manor,  with 
whom  they  were  not  in  a  situation  to  contend :  but  the 
question  is,  whether  the  entries  be  not  admissible  evi- 


(a)  Doe,  d.  AIUuqh.  i.  Faster,         (b)  4  T.  R.  514. 
jL2  T.  R.  63.  (c)  Str.  1 1?9. 
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Aence  ?   It  is  clear,  that  where  a  steward  charges  bi m- 
self  with  the  receipt  of  money,  it  sfaaU  be  veceiTed  id 
evidence  before  a  jury,  to  shew  that  such  sum  was 
received  by  him.  But  it  is  objected^  that  the  steward's 
accounts  should  have  been  signed  by  him ;  but  here 
all  the  entries  were  written  by  the  steward  himself, 
and  were  therefore  evid^ioe  to  chai^  him  with  the 
receipt  of  money ;  if  so,  they  should  hairebeen  received 
in  evidence^  though  probably  they  might  not  have  had 
much  weight  before  the  jury.-<-AsHHU]MTr'«    The 
nde  is,  that  if   a  steward's  evtry  be  sufficient  to 
charge  him,  it  is  admsnble  evidence;  and  these  en^. 
tries  were  undoubtedly  suficient  to  charge  him.  Sup-* 
pose  Lord  B.  had   brought  an  action  against  the 
steward,  for  money  he  had  receired,  he  might  have 
given  him  notice  to  produce  the  boohs  in  which  these 
entriea  were  made^  and  they  woidd  have  charged  the 
steward  with  receipts  of  the  sum.— ^Rnle  absolute. 

Though  it  be  Wue,  that  if  a  man  devise  lands  to  Iria 
right  heir  abioiutelyf  the  heir  may  take  by  descent,  as 
being  the  better  title;  yet  if  the  hmds  m> devised,  are 
subject  to  a  charge f  he  must  take  undef  the  wilt,  thai 
it  may  not  be  defeated  (a). 

Those  whose  real  interests  attached  en?  Oe^  non^ 
$xi$ttnc€  of  others,  were  heretofore  gfeatly  delayed 
in  legally  obtaining  passessien  of  their  estates;  and 
that,  though  the  lites  vpon  which  they  depended,  were 
at  an  end;  owing  to  the  almost  insnperable  ififficulty 
of  proving  that  circumstance.  To  redress  tlie  in- 
convenience, it  is  enacted  by  l&Gar.  9.  c.  %.  s.  1. 


■iMaBMifi^ 


(a)  Doe  T.  Saunders,  Covp.  422. 
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^^  that  if  suck  p0raoii  or  pdrsona,  for  whose  life  or 
'^  lii^s  Bttch  aita,tes  h^ve  becpi  or  shall  be  granted, 
^  shall  remain  heyond  the  seas,  or  elsewhere  absent 
^^  themselves  in  this  realm,  by  the  spaoe  of  seven 
^'  years  together,  and  no  sufficieqt  and  erident  proof 
^^  be  made  of  the  lives  of  sii;eh  person  or  persons 
^  respeotively,  in  say  action  comHieneed  for  recovery 
^'  of  such  tenements,  by  the  lesiiors  or  rerevsioimrs ; 
<'  in  every  such  case,  the  person  or  persons,  xqpon 
^<  whose  life  ov  lived  such  estate  depended,  shaU  be 
^  accounted  «  nainraiiy  de^td ;  and  in  every  atction 
^  brought  for  recovery  of  the  tenements  by  the  leasor&r 
^'  or  reversioners*,  theii  heirs  or  assigns,  .the  JtM^s, 
^<  before  whom  soeh  action  shall  be  brought,  shaft 
^  direct  the  jury  to  give  their  verdiet,  as  if  the  peraon 
^^  so  remaining  beyond  the  seas,  or  otherwise  absent- 
'>  ing,  were  dead.  And  that  ui  any  jmch  action,  where- 
^'  in  the  life  or  death  of  any  such  person  shall  oome 
^'  in  question,  between  the  lessor  or  revemioner  and 
^^  tenant  in  possession,  it  shall  he  lawfhl  for  the  lessor 
^'  or  reversioner  to  take  e:seeption  to  any  gi  the  j(uror$ 
^*  returned  for  the  trial  of  that  cause,  that  the  greatest 
^<  part  of  the  real  estate  of  any  sneh  jfnrora  is  hdkd  by 
^^  lease,  ov  copy,  for  lilies  >  who,  upon  proof  thereof,^ 
^*  shall  be  set  aside  as  i&  case  of  other  legal  ehal* 
^  kngea.  Provided^  that  if  any  person  shaM  be  evicted 
^>  out  oS  any  lands  or  tenements,  by  virtue  of  this  act, 
^^  and  afterwards,  if  such  person,  upon  whose  life 
*^  snch  estate  or  estates  diepend,  shall  return  again 
^^  from,  beyond  seas^  or  shall,  o»  proof  m  any  s^tion 
^'^  to  he  brought  for  recoV'ory  of  the  same,  be  made 
appear  to  be  Uvitig,  or  to  have  been  living  at  the 
time  of  the  eviction ;  then  and  from  thenceforth  the 
^'  tenant  or  lesseci  who  was  ousted  of  the  same,  his 

«*  or 
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*^  or  their  executors,  administrators,  or  assies,  shall 
*'  or  may  re-enter,  re-^possess,  have,  hold,  and  enjoy 
^  the  said  lands  or  tenements,  in  his  or  their  former 
^  estate,  for  and  during  the  life  or  lives,  or  so  long 
term  as  the  said  person,  upon  whose  life  the  said 
estate  or  estates  depend,  shall  be  living ;  and  also 
shall,  upon  action  to  be  brought  by  him  or  them 
^  against  the  lessors,  reversioners,  or  tenants  in  pos- 
^  session,  or  other  persons  respectively,  which,  since 
^  the  time  of  the  eviction,  received  the  profits  of  the 
*^  lands  or  tenements,  recover,  for  damages,  the  full 
^  profits  of  the  lands,  &c»  respectively,  with  lawful 
^  interest  for  and  from  the  time  that  he  or  they  were 
^  ousted  of  the  same,  and  kept  and  held  out  of  the 
^  same,  by  the  said  lessors,  reversioners,  tenants,  or 
^  other  persons,  who  after  the  eviction  received  the 
profits  of  the  lands,  &c.  or  *«ny  of  them  respec* 
tively;  as  well  in  the  case  when  the  person,  upon 
^  whose  life  such  estate  or  estates  did  depend,  shall 
^  be  dead  at  the  time  of  bringing  of  the  said  action 
^  or  actions,  as  if  the  person  were  then  living/* 

And  for  the  more  effectual  discovery  of  the  death  of 
persons  pretended  to  be  alive,  to  the  prejudice  of  those 
who  claim  estates  after  their  deaths,  it  is  by  6  Ann.  c.  18. 
enacted,  ^  that  any  person  who  hath  or  shall  have  any 
claim  or  demand  in  or  to  any  remainder,  reversion, 
or  expectancy,  in  or  to  any  estate,  after  the  death 
*^  of  any  person  within  age,  married  woman,  or  any 
^  other  person  whatsoever,  upon  aflidavit  made  in  the 
^  court  of  chancery,  by  the  person  so  claiming  such 
*^  estate^  of  his  or  her  title,  and  that  he  or  she  hath 
*^  cause  to  believe  that  such  person  is  dead ;  and  that 
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^  his^or  her  death  is  concealed;  may  once  a  year  move 
**  the  Lord  Chancellor,  &c.  for  the  time  being  to  order 
the  guardian,  &c.  concealing  or  suspected  to  con- 
ceal such  person,  at  such  time  and  place  as  the  court 
shall  direct,  on  personal  or  other  due  service  of  such 
order,  to  produce  and  shew  to  such  person  and 
persons  (not  exceeding  two),  as  shall  in  such  order 
be  named  by  the  party  prosecuting  such  order,  such 
minor,  &c.;  and  if  such  guardian,  &c.  shall  refuse 
or  neglect  to  produce  or  shew  such  infant,  &c.  on 
**  whose  life  any  such  estate  doth  depend,  according 
to  the  order,  that  then  the  court  of  chancery  is 
hereby  authorized  and  iV^uired  to  order  i^uch  guar- 
^'  dian,  &c.  to  produce  such  minor,  &c.  in  court,  or 
otherwise  before  commissioners  to  be  appointed  by 
the  court,  at  such  time  and  place  as  the  court  shall 
"  direct ;  two  of  which  commissioners  shall  be  nomi- 
nated by  the  party  prosecuting  such  order,  at  his, 
her,  or  their  costs :  and  in  case  such  guardian,  &c. 
shall  refuse  or  neglect  to  produce  such  infant,  &c. 
in  court,  or  before  such  commissioners,  (whereof 
return  shall  be  made  by  such  commissioners,  and 
filed  in  the  petty-bag  office,)  in  either  or  any  of  the 
'^  said  cases,  the  mincH*,  &c.  shall  be  taken  to  be  dead; 
*^  and  it  shall  be  lawful .  for  any  person  claiming  any 
^*  right,  title,  or  interest,  in  remainder,  reversion,  or 
'<  otherwise,  after  the  death  of  such  infant,  &c.  to 
^'  enter  upon  such  lands,  &c.  as  if  such  infant,  &c. 
**  were  actually  dead.  And  if  it  shall  appear  to  the 
"  court,  by  affidavit,  that  such  minor,  &c.  for  whose 
'^  life  such  estate  is  holden,  is,  or  lately  was  at  some 
place  beyond  the  seas,  in  the  affidavit  to  be  men- 
tioned, it  shall  and  may  be  lawful  for  the  party  pro- 
secuting such  order,  at  his,  her,  or  their  costs,  to 
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''  send  over  one  or  both  the  persons  appointed  by 
**  the  order,  to  view  such  minor,  &c.  for  whose  life 
^'  any  such  estate  is  holden ;  and  in  case  such  guar-' 
'^  dian,  &c.  concealing^  or  suspected  to  conceal  such 
'^  persons  as  aforesaid,  shall  refuse  or  neglect  to  pro^ 
duce  or  procure  to  be  produced  to  such  person  or 
persons,  a  personal  view  of  such  infant,  &g.  for 
whose  life  any  such  estate  is  holden^  that  then  and 
^^  in  such  case  such  person  or  persons  are  hereby  re- 
*^  quired  to  make  a  true  return  of  such  refusal  or  neg- 
lect to  the  court  of  chancery,  which  jrettim  shall  be 
filed  in  the  petty  ba§^  offiee ;  and  thereupon  such 
minor,  &:c.  ior  whose  1 A  any  such  estate  is  holden, 
'<  shall  be  taken  to  be  dead,  and  it  shall  be  lawful 
'^  for  any  person  claiming  any  right,  title^  or  inte- 
^  rest,  in  remainder,  reversion  or  otherwise,  after  the 
death  of  snch  iniant,  &c.  for  whose  life  any  such 
estate  is  holden,  to  enter  upon  such  land*,  &e*  a» 
^^  if  such  infant,  &c<  for  whose  life  aay  such  estate  is 
holden,  were  actually  dead.  Provided  always,  that 
if  it  shall  afterwards  appear^  upoti  proof  in  any  acr 
^  tion  to  be  brought,  that  such  infant,  6tc«  for  whose 
'<  life  any  such  estate  is  holden,  w'ere  alive  at  the  time 
*^  of  such  order  made,  that  then  it  shall  be  lawful  for 
^*  such  infant,  &c«  having  any  estate  o^  intdrest  deter- 
'^  minable  upon  such  life,  to  reenter  upon  the  lands^ 
'<  &€•  and  for  such  infant,  J(C.  having  any  ertate  or 
**  interest  detetaainable  upon  such  life,  their  executors, 
^'  administrators,  or  assigns,  to  maintain  an  actioar 
''  against  those  who,  since  the  said  order,  received 
''  the  profits  of  such  lands,  &c.  or  their  executors  or 
**  administrators,  end  therein  to  recover  full  damages 
**  for  the  profits  of  the  same  received^  from  the  time 
^'  that  such  infants,  &c,  having  any  estate  or  interest 
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determinable  upon  such  life,  were  ousted  of  the 
possession  of  such  lands,  &c.  Provided  that  if  any 
such  guardian,  &c.  holding  or  having  any  estate  ojr 
interest,  determinable  upon  the  life  or  lives  of  any 
other  person  or  persons,  shall,  to  the  satisfaction  of 
^  Ihe  court,  make  appear,  that  he,  she,  or  they,  havie 
*'  used  the  utmost  endeavours  to  procure  such  infant* 
^*  &c.  on  whose  life  or  lives  such  estate  or  interest 
doth  depend,  to  appear  in  court,  or  elsewhere,  ac« 
cording  to  the  order  of  the  court  in  that  bdbalf 
*'  made,  and  cannot  procure  or  compel  such  infant,  &c« 
*^  so  to  appear,  and  that  such  infant,  &Ct  on  whose 
^^  life  or  lives  such  estate  or  interest  depend^  is,  are, 
^'  or  were  living  at  the  time  of  such  return  made  and 
*^  filed  as  aforesaid,  tiien  it  shall  be  lawful  for  s^ch 
person  or  persons  to  continue  in  possession  of  such 
estate,  and  receive  the  rents  mid  profits  thereof, 
during  the  infancy  of  such  infant ;  and  the  life  or 
*^  lives  of  such  person  or  persons,  on  whose  life  or 
'^  lives  such  estate  or  intwest  doth  or  shall  depend  ^ 
as  fully  as  if  ^this  act  had  not  been  made.  And  that 
every  person  whi),  as  g^uardian  or  trustee  for  any 
infavt,  and  every  Imsband  seised  in  right  of  his 
wifp  only,  and  every  other  person  Mvii^  nny  es- 
tate determinable  upon  any  life  or  lives,  who  after 
the  determination  of  such  particular  estates  or  in- 
^^  terests,  without  the  express  consent  of  kirn,  her,  or 
'^  them,  who  are  or  shall  be  next  and  immediately  in- 
'^  titled  upon  and  after  the  determination  of  such  par- 
**Hicular  estati^s  or  interests,  i^all  hold  over  and  eou- 
tinue  in  possession  of  any  manors,  messuages^  lands, 
tenements,  or  hereditaments,  shall  be,  and  are 
hereby  adjudged  to  be  trespassers  j  and  that  every 
person  and  persons, .  his,  heVy  atfd  their  executors, 
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**  and  administrators,  tirho  are  or  shall  be  entitled  M 
*^  any  such  manors,  &c.  upon  or  after  the  determination 
'^  of  such  particular  estates  or  interests,  may  recover 
^  in  damages  against  every  such  person  or  persons 
^*  so  holding  over,  and  against  his,  her,  or  their  exe- 
'*  cutors  or  administrators,  the  full  value  of  the  pro- 
'*  fits  received  during  such  wrong^l  possession  as 
"  aforesaid." 

Where  the  lessor  claims  as  tenant  by  elegitf  he  must 
not  only  prove  the  judgment,  and,  by  the  judgment 
roll,  that  an  elegit  issued  and  was  returned,  but  he 
must  also  prove  the  writ  of  elegit  by  a  true  copy 
thereof,  and  the  inquisition  thereon ;  for  it  is  the  elegit 
and  the  inquisition  upon  it,  which  carve  out  the  term, 
and  g^ve  the  right  of  entry ;  the  judgment  roll  being  no 
more  than  a  mere  memorandum  that  the  elegit  issued 
and  was  returned.  For  which  reason,  a  copy  of  it  is 
not  evidence ;  it  being  but  a  copy  of  that,  which  is  only 
a  copy  or  memorandum  of  the  thing  itself.  Should  if 
appear  by  the  inquisition,  that  mobe  than  a  moiety 
has  been  extended,  the  plaintiff  cannot  recover  the 
possession ;  for  by  this,  the  sheriff  having  exceeded 
his  authority,  the  execution  is  not  only  voidable,  but 
void  (a). 

But  the  sheriff  is  not  bound  to  deliver  a  moiety  of 
each  particular  tenement;  only  a  moiety,  in  value ^  of 
the  whole.  In  Taylm^  v.  The  Earl  of  Abingdon  (A), 
the  lessor  of  the  plaintiff  having  recovered  judgment 
against  the  defendant,  sued  out  an  elegit^  upon  which 


(a)  Gilb.  Law  of  Ev.  9.     PuU     Raym.  718.  S.  C. 
loL  V.  Pwrbeck^  Salk.  663.  Lord         {p)  Doug,  472. 
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an  inquisition  was  taken  and  returned  by  the  sheriff; 
and  an  ejectment  brought  to  obtain  possession  under 
it.  The  inquisition  produced  at  the  trial,  mentioned 
by  name  all  the  different  farms  and  tenements  of  which 
the  defendant's  estate  consisted  ;^*their  value,  the  num- 
ber of  acres  in  each,  the  tenants  names,  yearly  value 
besides  reprizes,  and  the  clear  yearly  amount  of  the 
whole ;  theu  repeating  the  names  of  a  certain  number 
of  them,  their  number  of  acres,  more  or  less,  and 
yearly  amount,  it  found,  that  those  particular  farms 
and  tenements  were  a  true  and  equal  moiety  of  all  the 
said  lands  and  premises .  of  the  defendant  in  the  coun- 
ty,— ''  which  moiety  of  the  said  lands  and  premises, 
'^  I,  the  said  sheriff,  on  the  day  of  taking  this  inquisi- 
*'  tion,  have  caused  to  be  delivered  to  the  lessor  of 
the  plaintiff,  by  the  price  and  extent  aforesaid, 
&c/'  Upon  the  production  of  this  inquisition,  on 
the  part  of  the  defendant,  it  was  objected,  that  the 
elegit  had  not  been  duly  executed,  and  that  the  inqui- 
sition was  void  on  the  face  of  it;  for  that  a  moiety  ot 
each  farm  ought  to  have  been  extended  and  delivered 
to  thelessor  of  the  plaintiff,  and  not  a  certain  number 
of  distinct  farms,  amounting  in  value  to  a  moiety  of 
the  whole.  This  objection  being  stated,  a  case  was  re- 
served, setting  forth  the  inquisition,  in  order  to  take 
the  opinion  of  the  c^ourt;  subject  to  which  opinion  a 
verdict  was  found  for  the  plaintiff, — Lord  Mans^ 
TtEi»D»  The  reason  of  the  thing  is  strongly  with  the 
practice  and  in  favour  of  the  plaintiff.  Bulltsr,  J. 
There  are  many  cases  which  shew  that  the  inquisition 
and  return  are  good,  although  separate  lands  have  been 
extended,  provided  it  does  not  appear  that  they  amount 
in  value  to  more  than  a  moi^y  of  the  whole.  The  ar- 
gument goes  not  only  to  every  farm,  but  to  every  dose 
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and  field.  In  short,  the  writ  could  not  be  e^tecuted 
according  to  that  idea,  but  by  delivering  an  undivided 
moiety :  yet  most  clearly  that  is  not  the  meaning  of 
the  statute,  for  it  is  agreed  the  moiety  extended  must 
be  set  out  by  metes  and  bounds.  I  take  the  meaning  to 
be  a  moiety  in  value;  which  is  ascertained  by  the  jtiry. 
L^execution  per  force  (tun  elegit  ^erra  fait  del  moiety 
per  metas  et  boundas,  et  nemi  per  mie  et  per  toM*  Dalt. 
135,  cites  31  Ass.  but  I  can  find  no  such  passage  in  the 
book  0^  assize. 

« 

Copyhold  lands  are  not  extendible  tinder  the  elegit ; 
A'or  a  rent-seek,  nor  an  advowson  in  gross,  toor  glebe 
belongii^g  to  a  parsonage  or  vicarage  (a).  But  by 
29  Car.  2.  c.  3.  s,  10.  it  is  enacted,  <<  that  it  shall  and 
**  may  be  lawful  for  every  officer  to  whom  any  writ 
^  shall  be  directed,  at  the  suit  of  any  persdn,  of,  for, 
^^  and  upon  any  judgment,  statute,  or  recognizance, 
^*  to  make  and  deliver  execution  unto  the  party  in  that 
'^  behalf  suing,  of  all  such  lands,  &c.  as  any  other  per- 
^'  son  be  in  any  manner  or  wise  seised  or  possessed  in 
'^  trust  for  him  against  whom  execution  is  so  sued ; 
^  like  as  the  oftcer  might  or  ought  to  have  done,  if 
'^  the  said  parly  against  whom  execution  shall  be  so 
'*  sued  had  been  seised  of  such  lands,  &c.  of  such  estate 
'*  as  they  be  seised  of  in  lilist  for  him  at  the  time  of 
**  the  said  execution  sued ;  which  lands,  &c.  by  force 
^^  and  virtue  of  such  execution,  shall  accordingly  be 
**  held  and  enjoyed  freed  and  discharged  from  all  in- 
**  cumbrances  of  such  person  or  persons  as  shall  be  so 
*^  seised  or  possessed  in  trust  for  the  person  against 
''  whom  such  execution  shall  be  sued.*' 

(a)  1  KoL  Abr.  888.    3  Couuu.  419.    Gilb.  Exec.  39,  40. 

Formerly 
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Portherly  the  sheriff  delirered  actual  possessicm  of  a 
moiety  of  the  lands^  he  now  only  delivers  the  legal ; 
for  to  obtain  actual  possession,  the  plaintiff  must  pro- 
tcfeed  by  ejectment  {a). 

Where  the  lessor  claims  as  cokusee  of  a  statute- 
Hierdiant,  be  must  prove  a  copy  of  the  statute^  of  the 
^i^apios  «i  taioks^  extent^  et  liberate,  returned ;  for  though, 
-by  the  refutn  of  the  extent,  an  interest  is  vested  in  the 
^onusee^  yet  the  actual  possession  of  that  interest  is 
acquired  by  the  Uberate  (b). 

Hel-etofore,  when  an  ejectment  was  brought  for  a 
%tBCTORT,  the  plaintiff  was  called  upon  to  prove  that 
liis  lessor  was  admitted,  instituted*  and  inducted :  that 
he  read  and  subscribed  the  thirty-nine  articles;  and 
declared  his  assent  to  all  things  contained  in  the  book 
^f  Common  Grayer :  but  not  to  prove  a  title  in  the 
patron ;  for  institution  and  induction^  upon  the  pre- 
isentation  of  a  stranger^  was  sufficient  to  bar  him  who 
had  right  in  an  ejectment,  and  to  put  the  rightful  patron 
to  his  quare  impedit.  Presentation,  nevertheless,  was 
required  to  be  proved  :  and  institution  was  not  deemed 
(Sufficient  evidence  to  prove  it,  though  recited  in  the 
letters  of  institution ;  especially  if  induction  or  pos- 
session had  not  followed.  Proof  however  of  a  verbal 
presentation,  was  sufficient;  though  it  could  not  be 
proved  by  him  who  presented,  even  if  he  were  only 
grantee  of  the  avoidance.  Probably,  in  such  case,  evi- 
dence of  a  general  reputation  would  be  admitted  (c). 


*<**i     um^mm^*mtm'\»i^   itm  f\  u*  tmmi^'mtmtmimmtm^m^m^mmmm^mi'ii*^**^ 


<a)  Ta^hr  v.  Cole,   8  T.  R.        (h)  Hanm&nd  r.  Wood,  Salk. 
^»5.-^ad  Tide  Tayhr  w.  Pit-     <563. 

£her,  6  Taunt  202.  (c)  Crawkgy.  PhiUiph  1  Sid. 
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The  strict  evidence  formerly  required  to  sustain  such 
a  title,  is  at  present  somewhat  relaxed ;  insomuch  that 
if  the  temporal  title  be  established,  the  religious  or 
political  one  will  now  be  presumed ;  as  in  the  case  of 
Pozvell  V.  Milburn  or  Milbank  (a\  which  was  an  action 
for  money  had  and  received.  A  verdict  was  found  for 
the  plaintiff,  subject' (among  other  objections)  to  the 
opinion  of  the  court— whether,  in  that  action,  it  was 
necessary  for  him  to  give  evidence  that  he  had  per- 
formed the  several  requisites  contained  in  the  statutes 
13  El.  c.  12.  s,  3.  and  13.  and  14  Car.  2.  c.  4. — Pa* 
Cur\  We  are  all  of  opinion,  that  in  the  present  case, 
as  no  evidence  was  given  by  the  defendant  to  raise  a 
doubt,  whetlier  the  plaintiif  had  subscribed,  &c.  k 
was  not  incumbent  on  him  to  give  evidence  of  having 
actually  done  so.  The  presumption  always  is,  that 
every  man  conforms  to  the  law  ;  and  that  presumption 
jshall  stand  till  something  appears  to  shake  it.  Nor  is 
the  defendant  hereby  put  upon  proving  a  direct  nega^ 
tive.  It  is  a  negative  qualified  with  circumstances. 
Some  of  the  ceremonies  are  to  be  performed  publicly, 
within  a  limited  time;  registers  are  kept  of  the  others. 
And  if  evidence  had  been  given,  that  a  person  had 
regularly  attended  the  church,  but  heard  nothing  of 
the  matter ;  or  if  search  had  been  made  in  the  bishop's 
registers,  and  nothing  been  found  there,  this  would 
have  destroyed  the  presumption,  and  put  the  plaintiff 
on  proof  of  his  having  performed  the  requisites.  We 
found  this  opinion  not  only  upon  reason,  but  upon 
authorities  ancient  and  modeiti^  For  though  there  are 
two  cases  which  lean  a  little  the  other  way,  as  Snow 
and  Philips  (i),  and  Dr.  HarscoV^  case  (c),  which 

'  ■      ■  ■—  I.I       I      ■■     XI  ■  ■■■  Ill  11         ■■  HIM    11  1^ 

(a)  a  WiU.  8fi6..  (o)  1  Keb.  780.    Comb.  205>. 

(b)  1  Sid.  222. 

does 
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does  not  come  up  to  the  ^point ;  yet  in  Monk  v.  But^ 
ler  (fl),  it  was  held,  that  no  such  proof  was  neces- 
sary, in  the  jftrst  instance.  The  same  was  held  at 
York  assizes,  by  Barkley,  Justice,  August  1636. 
And  in  Dr.  Sherrard's  case  (ft),  (afterwards  Lord  Har^ 
borough)y  before  Wilmot,  Justice,  at  Sarum  assizes, . 
where  a  prebendary  brought  ejectment  for  a  house  be- 
longing to  his  prebend,  and  was  required  to  shew  he 
had  performed  the  requisites  necessary  by  law  to  make 
him  prebendary  :  he  held  that  it  ought  to  be  presumed 
he  had  performed  them,  till  something  appears  to  the 
contrary.  Upon  these  reasons,  and  these  authorities, 
we  are  all  of  opinion  to  deliver  the  postea  to  the 
plaintiff. 

Though  COPYHOLDS,  which  are  frequently  objects 
t)f  this  action,  are  still  said  to  be  holden  at  the  will  of 
the  lord,  yet  it  is  such  a  will  as  is  restrained  by  the 
custom  of  the  manor ;  customs  which  are  preserved 
and  evidenced  by  the  rolls  of  the  several  courts  baron 
in  which  they  are  entered,  or  kept  on  foot  by  the  con- 
stant immemorial  usage  of  the  several  manors  in  which 
the  lands  lie.  And  as  such  tenants  have  nothing  to 
shew  for  their  estates  but  the  customs,  and  admissions 
in  pursuance  of  them,  entered  on  the  rolls,  or  the  co-^ 
pies  of  such  entries  witnessed  by  the  steward,  they 
are  called  tenants  by  copy  of  court  roll,  and  the  tenure 
itself  a  copyhold  (c).  And  the  land  must  not  only  be 
parcel  of  and  situate  within  the  manor,  under  which 
it  is  held ;  but  must  have  been  immemorially  demised, 
or  demiseable  by  copy  of  court  roll ;  for  immemorial 


(a)  1  Roll.  Rep.  83.  (c)  F.  N.  B.  12. 

lb)  Clay.  48. 


custom 
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custom  is  the  life  of  the  tenure  (a).  They  are  trans^ 
ferable  only,  (as  are  likewise  customary  freeholds,)  m 
the  court-baron  of  the  lords,  by  surrender'^  which 
mode  of  conyeyance  is  so  essential  to  the  nature  of  a 
copyhold  estate,  that  it  cannot  possibly  be  transferred 
by  any  other  assurance.  Eren  the  devise  of  a  copy^ 
hold  will  not,  in  general,  operate,  unless  the  devisor 
has  previously  surrendered  it  to  the  use  of  Itts  will ; 
by  which  surrender  the  kgal  interest  of  the  estate 
passes,  and  the  use  is  to  be  directed  by  the  wiU  (i). 
The  admittance  is  merely /orm.  The  lord  cannot  alter 
oi'  affect  the  surrender :  he  is  a  mere  instrument,  com- 

« 

peUabk  to  admit  according  to  the  surrender,  which  is 
a  deposit  in  his  hands ;  the  land  is  bound  by  it,  and 
the  admittance  has  relation  to  it  (c)«  In  short,  it  is 
the  shadow  to  the  substance,  mid  makes  but  one 
conveyance.  The  title,  it  is  true,  is  not  formally  coni« 
plete  till  admittance  (J)»  To  the  lord,  that  is  certainly 
material,  in  respect  of  his  fine :  but  he  who  is  ad* 
mitted,  is  in  by  him  who  made  the  surrender*  It  is 
equally  clear  that  an  heir  at  law  may,  before  admit- 
tance, maintain  an  ejectment  to  assert  his  title  (e). 
As,  under  circumstances,  a  surrender  may  be  pre- 
sumed, so,  in  scMase  cases,  it  wiU,  in  equity ,  be  sup- 
plied ;  namely,  in  favour  of  creditors,  moives^  and  chil^ 
dren  ;  but  only  in  favopr  of  those  three  descriptions  of 
persons.  And  though  in  copyhold  estates  there  can  be 
no  general  occupant,  since  the  freehold  is  never  out 
of  the  lord,  yet  it  does  not  follow  there  can  be  no 

(a)  Newman  ▼•  Newmm,    3  Orijfith$,  Id.  IMl. 

Wils.125.  {d)Holdfa9t   v.  Clapkum,    1 

(b)AtkinB  V.    Atkim,   Burr.  T.ILeoi. 

2767.    Black.  1114.  (e)  Doe,  d.  Tarrawf  v.  flMftcr, 

(c)  Baddely     y.  Leppingwell,  3  T.  R.  160. 
Burr.  1643.    Roe,  d.  Norden  v. 
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special  occupaat;  as  vfhen  the  lord  has  expressly 
granted  the  estate  to  que  ^nd  his  heirs,  during  the  life 
oi  A.B*  Indeed  the  term  ^'^  specidl  occupant'^  is  a 
very  forced  and  improper  phrase  j  there  is  therefore 
great  weight  in  what  is  said  by  VaughaA  201,  that  the 
heir  takes  it  as  a  descendible  fref^hold.  Such  however 
is  the  language  of  the  law  (<z)* 

It  is  doubted  whether  27  EL  c.  4.  against  fraudulent 
grants,  extends  to  CQpy^hold  estates.  There  is  great 
reason  to  say  that  it  does ;  for  in  being  so  construed, 
it  cannot  work  any  prejudice  to  the  lord,  and  the  object 
of  the  sitatute  is  to  suppress  fraud  {b). 

Having  said  thus  much  of  this  species  of  property, 
it  is  obvious  that  a  material  part  of  the  title' VDXk^t  res^t 
on  proof  of  the  surrenders,  admittances,  &c.  which  is 
in  general  done  by  the  steward  producing  on  oath  the 
rolls  of  the  manor ;  or  by  the  medium  of  verified  ex- 
amined copies ;  which  is  seldopi^  if  ever  adopted ;  the 
former  mode  being  most  generally  pursued.  Previous 
however  to  the  trial,  and  after  issue  join^,  in  case  a 
tenant  has  be^i  refused  by  the  lord  to  inspect  the  rolls 
of  the  manor,  the  court,  on  motion  for  that  purpose, 
will  order  the  inspection  as  prayed  (c).  For  the 
court-rolls  and  books  of  a  manor  are  of  a  public  na- 
ture ;  the  tenants  have  an  interest  in  them,  and  the 
lord  who  has  the  custody  of  them  is  considered  merely 
as  a  trustee  {d).     This  right  is  nevertheless  restricted. 


(a)  Watts  V.  BuUm,  1  P.  W.  T.  K  141. 

€0.  (d)  Warriner    v.   Giles,    Str. 

(b)  Doe  V.  Routkd^e,  Cowp.  966.     Crew,  GenU  v.   Saunders, 
710.  Id.  1006. 

(c)  The    King    v.  Shelleyy   3 

and 
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and  with  great  propriety,  to  tenants  of  the  manor; 
for  the  lord  or  tenants  of  another  manor,  not  having 
any  interest  in,  cannot  of  coarse  claim  any  inspection 
of  them.  And  in  the  case  of  Smith  y.  Davies  (a),  a 
freeholder  was  refused  a  rule  to  inspect  the  rolls  of  the 
manor,  in  a  case  between  himself  and  the  lord,  touch- 
ing a  copyhold.  The  court  said,  "such  a  rule  has 
"  never  been  heard  of;'*  adding,  "  the  plaintiff  is  not 
**  obliged  to  assist  the  defendant  to  make  out  his  title/' 
Yet  in  Addington  v.  Clode  (i),  in  a  question  concern- 
ing a  right  of  common,  claimed  by  the  defendant, 
as  a  freeholder f  a  rule  was  made  absolute,  no  dnuse 
having  been  shewn,  to  permit  him  to  inspect  the  court- 
rolls  of  the  plaintiff,  who  was  lord  of  the  manor : 
and  if  they  appear  on  inspection  to  have  been  altered, 
the  court  will  order  them  to  be  produced  at  the 
trial  (c). 

.  If  the  lessor  claim  as  lord  of  a  manor,  having  right 
by  forfeiture,  he  must  of  course  prove  that  he  is  lord ; 
that  the  defendant  is  a  copyholder,  and  has  incurred 
a  forfeiture :  but  presentment  of  the  forfeiture  need 
not  be  proved,  nor  the  entry  or  seizure  of  the  lord  for 
the  forfeiture  (rf). 

And  to  prove  the  defendant  a  copyholder,  the  plain- 
tiff must  prove  an  actual  admittance ;  for  it  will  not 
be  sufficient  to  shew  a  descent  to  the  defendant,  and 
that  he  paid  quit-rent ;  because  nothing  vests  in  him 
(as  to  any  question  between  him  and  the  lord)  before 

(a)  1  wan.  104.  dermen  of  Lmukm,    Stra.  307. 

(b)  Black.  1030.  2  Ves.  ©30.    Say.  76. 

(e)  Hobson  r.  Parker,  Barnes         (d)  Bishop  of  Wii^ton  v.  Mills, 
237.    Brocat  v.  Mayor  and  AU    per  Tracy,  Surrey  1707. 
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admittance,  and  actual  entry :  and  therefore  if,  after 
admittance,  he  were  to  surrender  without  making  an 
actual  entx'y,  the  surrender  would  be  void  (a). 

In  all  cases  of  forfeiture,  particularly  that  between 
lord  and  tenant,  the  severity  of  the  law  (which  -rather 
inclines  against,  than  encourages  them)  warrants  the 
courts  in  requiring  the  greatest  accuracy  in  the  pro- 
ceeding. The  lord  cannot,  therefore,  seize  a  copy- 
hold estate  as  forfeited,  pro  defectu  tenentisj  without 
a  custom ;  and  if  he  be  irregular  in  making  an  abso^ 
lute  seizure,  he  cannot  afterwards  sustain  it,  even  as 
a  seizure  quousque.  These,  with  some  other  points 
relative  to  this  subject,  occurred  in  the  case  of  Tar^ 
rant  v.  Hellier  (b). — Lord  Kenyon.  There  is  one 
circumstance  in  this  case  of  great  importance,  which 
almost  decides  the  question;  namely,  that  Sir  i^.  Het^ 
Her  died  seised  of  the  estate  on  the  12th  of  October , 
1784,  leaving  one  of  his  co-heiresses  a  feme  covert. 
Now,  if  this  case  were  against  the  co-heirs,  it  must  be 
admitted  to  be  a  case  of  the  greatest  severity  ;  though 
that  would  not  warrant  the  court  in  violating  the  rules 
of  law.  However,  it  gives  us  some  satisfaction  to  be 
able  to  decide  in  favour  of  the  heirs,  agreeably  with 
the  rules  of  law.  Some  general  rules  must  be  admitted. 
It  is  clear  that  a  copyhold  estate  cannot  pass  by  will, 
unless  there  be  a  surrender  to  the  uses  of  that  will :  it 
is  equally  clear  that  an  heir  at  law  may,  before  ad- 
mittance to  a  copyhold  estate,  maintain  an  ejectment 
to  assert  his  title.  The  case  therefore,  here,  is  primd 
facie  in  favour  of  the  heirs  at  law,  unless  the  defen- 
dants can  shew  some  title  under  which  they  may  hold 

I B^  _J_, _■ _■  !!■ ■  * -      I     I      _ 

(a)  Clerk  v.  ffow,  Ld.  Raym.  120.  (b)  3  T.  R.  163. 
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adversely  against  them  j  and  being  aware  of  the  imbe- 
cility of  their  own  title  under  the  will,  they  resort  to 
the  supposed  title  of  the  lord  of  the  manor.  Whether 
he  had  a  right  to  confer  that  title  on  the  defendants, 
depends  on  the  points  which  have  been  made.  Tlie 
first  point  made  is  on  the  supposed  forfeiture,  by  rei(- 
son  of  the  heirs  of  Sir  S.  Hellier  neglecting  to  be 
admitted  tenants,  and  to  satisfy  the  fruits  of  tenure. 
Several  cases  were  mentioned  in  argument,  which 
shew  that  a  general  forfeiture  of  a  copyhold  estate, 
for  not  coming  in,  to  be  admitted,  does  not  accrue^ 
unless  there  be  a  custom  to  warrant  it.  In  such  cases, 
the  lord  has  only  a  right  to  enter  into  possestsion,  to 
satisfy  himself  for  the  injury  he  sustains  for  want  of  fi 
tenant;  and  can  only  retain  possession  ^U(7U^^.  Suf- 
ficient appears  in  the  case  to  shew,  that  the  seizure 
was  irregular.  A  seizure  general  and  undefined,  must 
necessarily  be  a  seizure  of  the  whole  property ;  wer^ 
it  not,  what  other  line  could  be  drawn  ?  So  an  entry 
upon  an  estate  generally,  is  ajti  entry  for  the  whole ;  if 
it  be  for  less,  it  should  be  so  defined  at  the  time.  Th^ 
case,  however,  does  not  rest  on  this  observation ;  for 
we  collect  froQi  subsequent  acts  of  the  lord^  which 
are  unambiguous,  what  his  idea  was  when  he  did 
seize.  He  made  an  absolute  grant  of  the  whole  of 
his  property  to  the  defendant,  his  heirs  and  assigns  for 
ever ;  taking  a  fine  of  692/.  on  admission.  Then  I 
am  bound  to  say  that  the  lord  entered,  as  for  an  abso- 
lute forfeiture.  As  this  is  a  proceeding,  where  the 
most  strict  regularity  is  necessary  in  all  its  parts,  we 
are  warranted  in  saying  that  here  was  no  seizure  bind- 
ing on  the  parties.  Another  point  was  made,  which; 
if  sustainable,  would  also  give  a  right  to  the  lord  ;— 
the  supposed  forfeiture  which  accrued  by  reason  of  a 

fine 
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fine  levied  in  the  thirty-first  year  of  the  late  reign,  the 
deed  to  declare  the  uses  of  which,  according  to  the 
case,  comprehended  the  copyhold  as  well  as  freehold 
estates.     How  that  fact  was,  we  are  not  sufficiently 
apprised;  bat  I  think  that,  i^  the  deed  to  declare  the 
uses  had  not  concluded  the  question,  we  ought  to  infer 
that  only  the  freehold  piroperty  was  included  in  the 
fine.     This  claim  of  the  lord  of  the  manor,  and  con- 
sequently of  the  defendants  who  claim  under  him,  de- 
pends on  a  clause  in  the  eleventh  section  of  the  Sup- 
plement to  Cokeys  Copy  holder  J  and  on  two  cases.    The 
Supplement  to  The  Copyholder  is  not  Lord  Coke's  work. 
From  whose  hands  it  came  I  do  not  know ;  though  I 
do  not  mean  to  dispute  that  part  generally :  but  think  I 
can  distinguish  the  section  cited,  from  the  present 
case.     The  words  are,  **  if  a  copyholder  levy  a  fine, 
*^  &c.  in  such  case  no  acceptance  of  the  rent,  or  act 
^*  done  by  the  lord,  shall  be  available  to  make  the 
**  estate  again  good.*'     This  is  said  to  be  one  of  the 
cases  which  cannot  be  made  good  by  this  act  of  the 
lord.     I  admit  that  the  act  of  the  lord  there  referred 
to,  and  acts  of  that  sort,  will  not  make  the  estate  good 
again ;  because  acceptance  of  rent  is  of  an  ambiguous 
nature.    Possession  of  the  tenant  may  remain,  though 
his  former  estate  was  gone ;  and  there  the  rent  may 
be  accepted  from  him,  under  a  tenancy  from  year  to 
year.     Therefore,  an  act  of  that  kind  shall  not  be 
binding  on  the  lord,  as  a  waiver  of  the  forfeiture.  But 
that  some  acts  done  by  him  shall  operate  as  a  waiver, 
cannot  be  disputed;  they  do  not  operate  as  a  new 
grant,  but  admit  the  tenant  to  be  in  of  his  old  title. 
In  Milfaji;  v.  Baker  (a),  it  was  held  that  the  lord,  by 

— ^— — — ^— »^    ■  I ■■■    11  «■      HIM     ■     ■■      ■  11  ■  ■  ■■ 

(a)  1  Lev.  26. 
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admiting*  a  copyholder  after  forfeitare,  dispenses  with 
the  forfeiture.  The  word  "  dispenses^'*  is  material,  and 
shews  that  he  does  not  grant  a  new  title.  The  case  of 
admission  is  only  one  instance :  but  things  of  the  same 
nature  will  have  the  same  effect ;  will  shew  that  the 
lord  dispenses  with  the  forfeiture,  and  meant  that  the 
tenant  should  still  continue  in  his  tenancy.  Now  in 
this  case  the  lord  suffered  near  thirty  years  to  elapse 
without  taking  advantage  of  the  forfeiture,  and  by 
several  solemn  acts  in  his  court,  recognized  the  late 
Sir  S»  HelUer  as  his  tenant*  It  was  first  presented 
that  he  died  seised ;  then  the  lord  required  his  heir  to 
come  in,  and  be  admitted  tenant.  These  are  as  solemn 
acts  of  recognition,  as  admittance  of  the  copyholder,  isl 
the  case  in  Levinz ;  and  I  do  not  think  I  am  straining 
that  case,  in  saying,  that  any  act  equally  solemn  on  the 
part  of  the  lord,  is  sufficient  to  preclude  him  from  tak- 
ing advantage  of  the  forfeiture.  Then  the  9  Geo.  I. 
€•  29..  (ii),  protects  infants  and  femes  covert ^  who  are 
not  in  a  situation  to  protect  themselves,  declaring  that 
their  estates  shall  not  be  forfeited  for  not  coming  in  te 
be  admitted,  and  prescribing  the  mode  to  be  taken  by 
the  lord.  But  it  is  said,  that  at  any  rate  the  lord  was 
entitled  to  take  the  five  other  shares  (b):  be  it  so;  but 
then  he  should  have  proceeded  regularly  to  obtain  pos^ 
session  of  that  estate  to  which  he  was  entitled ;  instead 
of  which  he  has  proceeded,  as  for  a  forfeiture  of  the 
whole.  And  here,  if  there  be  any  irregularity,  it  is 
sufficient  to  overturn  the  whole  proceedings..    Another 


(a)  Intitiiledy   **  An  Act   to  **  tbenr  copyhold  estates  in  par- 

**  enable  lords  of  manors  more  "  ticnlar  cases." 

''  easily  to  recover  their  fines,  (6)  The    estate  descended  to 

"  and    to    exempt   infants    and  coparceners. 


femes  covert  from  forfeitures  of 
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ground  lias  just  occurred  to  me,  as  an  answer  to  the 
supposed  forfeiture  by  levying  the  fine,  upon  which  I 
only  hazard  an  opinion.  I  do  not  see  why  the  statute 
of  limitations  (tf),  which  operates  as  a  bar  to  other 
rights  ofefitri/,  after  twenty  years,  should  not  bar  the 
lord  in  this  case.  It  seems  to  me  that  he  should  have 
availed  himself  of  bis  right  of  entry  within  twenty  years. 
dearly  on  the  other  grounds  the  plaintiff  is  entitled  to 
recover.— AsHHURST,  J.  The  courts  have  alwaya 
leaned  against  forfeitures,  which  are  odious  in  the  law. 
In  this  case,  the  general  right  of  the  heirs  stands  con- 
fessed, and  the  only  question  is  on  the  grounds, made 
by  the  defendants  to  prevent  that  right  from  attaching. 
It  appears  that  the  lord  entered  as  for  a  forfeiture, 
therefore  he  elected  to  take  under  that  title  at  the 
time,  and  cannot  now  resort  to  another,  because  he 
finds  that  that  will  not  bear  him  out.  He  claimed  un- 
der a  title  arising  from  the  default  of  the  heirs  coming 
in,  and  under  that  idea  made  a  general  seizure ;  he 
did  not  affect  at  the  time  to  seize  quousque.  Now  it 
is  admitted  that  he  had  no  right  to  seize  as  for  a  for- 
feiture on  that  ground,  without  a  special  custom; 
which  does  not  exist  in  this  case.  If  it  had  rested  on 
the  seizure  alone,  I  think  it  might  have  been  explained 
by  other  acts  of  the  lord :  butrhis  subsequent  acts  clearly 
prove  tiiat  he  meant  to  seize  absolutely  ;  for  h^  after- 
wards made  a  grant  of  the  estate  to  the  defendants  and 
tlieir  heirs.  This  is  stated  on  the  rolls  of  his  court,- 
and  negatives  the  idea  that  he  meant  to  seize  quousque. 
With  respect  to  the  forfeiture  by  the  fine  which  was 
levied  in  the  late  reign,  it  should  have  been  presented 
at  his  court  as  a  forfeiture ;  for  the  lord  was  not  bound 


(a)  21  Jac.  1.  c.  10. 

to 
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to  take  advantag'e  of  the  forfeitare :  and  sufficient  ap^ 
pears  on  the  rolls  of  the  court  to  shew  that  the  lord  had 
waived  it.    The  admittance  of  a  copyholder  afterwards 
would  clearly  have  been  a  waiver,  and  any  act  Cfaatly 
sokmn,  will  operate  in  the  same  manner.     BvLLERy 
J.^^As  to  the  fine,  two  <piestions  arise*    The  first  is, 
whether  the  fine  did  in  fact  extend  to  the  copyhold 
estate  ?      Secondly,   if  it  did,   what  effect  it    had  P 
With  ^respect  to  the  first,  I  am  not  satisfied  that  it  did : 
and  if  the  case  had  rested  on  that  point,  I  should  have 
been  desirous  of  having  it  ascertained  on  another  trial ; 
for  it  does  not  follow  that,  because  the  deed  to  declare 
the  uses'  comprehend  a  greater  nunber  of  acres  than 
the  freehold  estate,  the  copyhold  was  included  in  the 
fine.     But  secondly,  supposing  it  was^  the  fine,  as  to 
the  lord,  was  void.     It  is  laid  down^  in  the  case  of  a 
forfeiture,  that  nothing  removes  the  estate  out  of  the 
tenant,  but  the  lord's  seizure.     Gilb.  Ten.  247.     Here 
the  lord  never  did  seize  for  that  forfeiture ;  therefore  the 
fine  was  void  as  against  the  lord,  because  the  copy- 
holder continued  in  possession  afterwards.     Saffyn's 
case,  5  Co.  128.     Termor^  case,  3  Co.  77.  and  Mar^ 
garet  Podger'%  case,  9  Co.  104.     The  passage  in  the 
Supp.  to  Coke's  Cop.  s.  11.  and  the  dictum  of  Trcby, 
Ch.  J.  in  Eastcourt  v.  H^e&kes,  must  be  understood  as 
applicable  only  to  those  eases  where  the  fine  destrop 
the  estate.     Another  instance  there  put,  is,  of  a  feoff- 
ment with  livery ;  but  that  is  where  there  is  a  trans- 
mutation of  possassion.     And  if  there  be  transmuta- 
tion of  possession,  either  by  fine  or  feofiment,  it  di- 
vests the  lord's  right,  because  it  gains  a  fee-simple  to 
the  -person  to  whom  it  is  made  or  levied.     But  that  is 
not  so  where  the  possession  continues,  which  is  the 
present  case.    It  is  like  the  case  of  mortgagor  levying 

a  fine. 
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a  fine,  and  continuing  in  possession,  which  is  no  bar 
to  the  mortgagee.  So  where  tenant  in  ancient  demesne 
levied  a  fine,  it  did  hot  extend  to  the  Wd ;  and  the 
reason  given  in  Plowdett  (a)  is,  "  because  he  claims  no 
**  title  or  right  to  the  land  at  the  time  of  the  fine  le- 
^^  vied,  but  to  his  seignory  and  services,  issuing  ont  of 
**  the  land."  Besides,  there  is  great  weight  in  the 
observation,  that  at  the  distance  of  more  than  twenty 
years,  the  lord  could  not  enter  for  a  forfeiture.  There 
is  also  another  answer  to  this  point.— No  lord  can  take 
advantage  of  a  forfeiture,  but  he  who  is  lord  at  the 
time  of  the  forfeiture  incurred,  except  only  in  the  case 
put  in  Co.  Cop.  Supp.  where  the  act  of  forfeiture  de- 
stroys the  estate:  but  here  the  estate  was  not  de- 
Mroyed. 

An  inclosure  made  from  the  waste  thirteen  years  be- 
fore, and  seen  by  the  steward  of  the  same  lord  from 
lime  to  time.  Without  objection  made,  may  be  pre- 
isumed  to  have  been  made  by  licence  of  the  lord  j  and 
ejectment  cannot  be  maintained  without  previous  no- 
tice to  remove  it  (b). 

Next,  as  to  the  defendant's  evidence,  if  he  prove 
a  title  out  of  the  lessor,  it  will  be  sufficient,  though 
he  have  none  in  himself.  But  then  lie  ought  to  prove 
a  subsisting  title  out  of  the  lessor ;  for  the  mere 
production  of  an  ancient  lease,  though  for  a  thousand 
years,  will  not  be  sufficient,  unless  he  likewise  prove 
possession  under  it  within  twenty  (c). 


(a)  Plow.  S70.  (c)  England,  d.  Syhum  v.  Siade, 

ib)  Doe,  d.  Fo%  v.    IVibon,     4  T.  R.  682. 
il  East  56. 
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So  if  the  defendant  produce  a  mortgage-deed,  where 
the  interest  has  not  been  paid  and  tlie  mortgagee  never 
entered,  it  will  not  be  sufficient  to  defeat  the  plaintiff, 
who  claims  under  the  mortgagor;  because  it  will  be 
presumed  that  the  money  was  paid  at  the  day ;  conse- 
quently it  is  no  subsisting  title :  but  if  the  defendant 
prove  interest  paid  upon  such  mortgage,  after  the  time 
of  redemption,  and  within  twenty  years,  it  will  be  suf- 
ficient to  nonsuit  the  plaintiff  (a). 

In  like  manner,  it  has  been  declared  to  be  a  settled 
point,  that  the  formal  title  of  a  trustee  should  not,  in 
an  ejectment,  be  set  up  against  cestui  que  trust ;  be- 
cause, from  the  nature  of  the  two  rights,  the  latter  is 
to  have  the  possession  (b).  And  Lord  Mansfield, 
on  the  argument  of  Lade  v.  Holford  (c),  said  that  he, 
and  many  other  of  the  Judges,  had  resolved  never  to 
suffer  a  plaintiff  in  ejectment  to  be  nonsuited,  by  a 
term  outstanding  in  his  own  trustee;  or  a  satisfied 
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term  set  up  by  a  mortgagor  against  a  mortgagee  ;  but 
would  direct  the  jury  to  presume  it  surrendered.  A 
mere  trust  estate  shall  not  be  set  up  against  cestui  que 
trustf  to  defeat  him  in  a  clear  case  ;  for  then  the  rule 
stands  on  strong  beneficial  principles;  because,  in 
ejectment,  the  question  is,  who  is  entitled  to  the  pos- 
session :  but  if  the  trust  be  doubtful^  a  court  of  law 
will  not  decide  upon  it,  in  ejectment :  it  must  be  put 
in  another  mode  of  enquiry  (c)*  And  upon  the  same 
principle  it  was  formerly  holden,  that  receipt  for  rent 
by  a  stranger,  was  no  evidence  of  possession ;   so  as 


(a)  Per  Holt»   in  Wihon    v.  S  T.  R.  696. 

Wetherby,  8  Ann.  irx,  Kent.  {d)  HoidfaH  v.  Clapkam,  IT.R. 

(b)  ArmUnmg,    d.  Tinker   y.  602.    Doe  r.  Pott,    Dong.  721. 
Peirse,  Burr.  1901.  Roe  v.  Lowe,  1 H.  Bl.  461. 

(e)  Bnrr.  1416,  Doe  v.  Staple, 

to 
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to  take  it  out  of  him  in  whom  the  right  was :  for  that 
wa$  no  disseisin  without  the  admission  of  him  who  had 
the  right,  even  though  the  stranger  should  make  a 
lease  to  the  tenant^  by  indenture,  reserving  rent ;  un* 
less  he  also  made  an  actual  entry*.  But  if  the  tenant 
declared  he  was  in  possession  for  a  stranger,  it  might 
be  proper  evidence  for  a  jury ;  especially  if  the  stran- 
ger had  a^y  colour  of  title  (a). 

.  7his  doctrine  gave  rise  to  the  decision  in  JBn^/owe 
"v.Pagge  (b).  In  that  case,  an  ejectment  was  brought 
for  a  moiety  of  the  manor  of  JVinklmrne^  Sgc  under 
the  will  of  D^  Burndlj  as  one  t>f  his  co-heirs.  By  the 
testator*4l  marriage-settlement  in  1748,  two  terms  in, 
trust  were  created;  one  for  ninety-nine  years,  to  secure 
an  annuity  of  200/.  to  his  mother;  the  other  for  one 
thousand  years,  for  raising  3000/.  for  his  wife,  in  case 
she  should  have  no  issue ;  the  money  to  be  raised, 
out  of  the  rents,  or  by  sale  or  mortgage.  The  tes- 
tator died  in  1774,  having  no  issue,  and  devised  all 
his  estates  to  trustees  and  their  heirs,  to  the  use  of. 
them  and  their  heirs ;  in  trust,  after  the  death  of  his 
Widow  (-who  was  entitled  to  a  like  estate  under  the 
marriage*settlement},  for  such  person  or  person^y  as, 
according  to  the  laws  of  descent,  should  be  his  heirs 
at  law,  and  the  heirs  of  their  bodies,  to  take  as  tenants 
m  common,  &c.  if  more  than  one.  The  defendant 
filed  a  bill  in  chancery  in  1776,  against  all  persons  wbp 
were  supposed  to  have  any  claim  as  heirs  at  law,  and 
against  the  trustees ;  and  an  issue  was  directed,  under, 
which  he  was  found  heir  at  law,  by  descent,  from  the 
daughter  of  a  common  ancestor.     The 'lessor  of  the, 


(a)  1  RoU.  Abr.  659,  pi.  1-2.  (b)  IT.  R.  758. 

D  D  plaintillF 


40»  THE  VERDICT  AND  NEW  TRIAL, 

I  plaintiff  also  had  filed  a  bill  in  178S,  his  claim  haviii^ 

I  tkeret  been  known  before ;   but  npon  death  of  the 

IridoWy  he  brought  his  ejeetment,'  and  proved  his  pe- 
digree from  another  daughter  of  the  same  common 
ancestor.  At  tiie  trial  the  defendant  flfet  tip  tke  terms; 
the  testator^s  mother  being  still  living,  and  her  annuity 
regularly  paid  by  the  receiver  appointed  by  the  court 
of  chancery ;  the  three  thousand  pounds  having  like- 
wise been  raised  for  his  widow,  and  the  term  assigned 
in  mortgage;  The  Judge  who  tried  the  cause,  non- 
suited the  plaintiff,  with  leave  to  move  to  Set  aside  the 
nonsuit;  and  enter  a  verdict  for  the  plaintiff,  if  the 
court  should  be  of  opinion  that  he  was  entitled  to  re- 
cover.— sOn  the  motion,  it  was  stated,  that  the  receiver 
had  been  appointed  by  the  court  of  chancery  during 
the  life  of  the  widow,  and  fdr  such  premises  only  as 
her  life-estate  did  not  eisctend  to ;  and  that  the  lessor 
6f  the  plaintiff  did  not  wish  to  disturb  the  terms,  but 
Was  ready  to  partake  of  the  charge.  For  the  plaintiff 
it  was  argued,  that  as  the  parties  claimed  from  the 
same  Commdn  ancestor,  under  one  and  the  same  titife^ 
One  of  them  ought  not  to  be  permitted  to  set  up  the 

0 

tefmSf  against  the  title  of  the  other ;  since  he  himself 
was  permitted  to  shew  his  title, 't Abject  to  the  same 
incumbrances.  Such  an  objection  ought  not  to  pre- 
vail between  such  parties ;  and  the  possession  of  6ne 
tenant  in  common,  was  the  possession  of  both.  That 
the  annuity  not  being  in  arrear,  the  trustees  of  the 
term  of  ninety-nine  years,  themselves,  could  not  re- 
cover possession.  Besides,  a  trust  estate  should  never 
be  set  up  against  cestui  que  trust.  And  as  to  the  re- 
mainder, after  the  terms  were  satisfied,  there  was  a 
resulting  trust,  and  the  termors  were  trustees  for  the 
heirs  at  law.     Nay,  till  default  of  payment  jof  interest, 

or 


or  the  moaey  raised,  tlvs  terms  were  in  trost  for  the 
heir  at  \^w.  That  aa  ejeetiBent  vaa  in  nature  of  % 
feigned  istae,  merely  iatended  to  try  the  real  tkle. 
Amd  in  this  instance,  the  lessor  of  the  plaintiff  was 
wtUin^  to  admit  the  charge  of  the  terms,  and  take 
subject  to  th^m — ^For  ike  defendant  it  was  stated,  if 
t^Mint  in  eomitton  holds  adversely 9  aaa  ejectment  will 
lie ;  bi«t  the  defendant  did  not  hold  adversely  j  and 
the  teims  set  up  were  no  part  of  the  title  of  ^her 
party,  but  paramount  to  both.  The  purposes  for  which 
they  were  created,  had  arisen  and  were  subsisting. 
That  if  an  ejectment  were  such  an  issue  ab  was  con* 
tended,  llie  doctrine  of  terms  would  he  extinguished, 
and  all  differences,  by  reason  of  dieir  being  outstand- 
ing, at  an  end.  The  rule  was,  that  a  plaintiff  in  ejects 
ment  must  recover  by  the  strength  of  his  own  title, 
and  must  shew  a  nght  of  possession.  The  terms  baing 
unsatisfied,  the  pleintiff  was  not  entitled  to  possession* 
It  was  trae,  that  a  satisfied  term  could  not  be  set  up. 
But  the  oidy  cases,  where  nnsatisfeed  terms  could  not 
be  set  up,  w«re  against  cestui  que  iruH  in  a  cx^EAiR 
case,  or  against  those  under  whom  the  defendant 
claims.  But  if  ike  tryst  be  ^foiii/^/,  <he  court  wiU 
leave  the  party  applying,  to  his  cem^y  in  equity. 
And  9.  ease  was  oited,  which  was  ti'ied  before  If  r.  Ius«- 
tice  AsHHWROT,  at  Leicester  summer  assizes,  17*84, 
Hemon  v.  Beaumont,  which  was  an  ejectment  brought 
by  a  ^e^uy^  against  the  heir  at  law,  who  produced  a 
aaMNrtgage  term,  on  which  the  plaintiff  was  nonmited; 
that  being  deemed  a.  campi^te  'bw.«^Lord  SjEans- 
9IXLB.  Ab  ejectment  is  a  fictitious  remedy  to  ti^ 
the  titie  to  the  possession  of  lands.  It  is  pf  infinite 
consequemae,  tiiat  it  idiould  be  adapted  to  attain  the 
ends  of  ^stice,  and  not  entai^led  in  the  nets  of  form. 

D  D  2  Great 
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Great  clifficQlticfl  have  arisen,  as  to  the  legal  form  of 
passing  land,  from  the  modes  of  conveyancing  in  Eng-^ 
land,  since  the  statute  of  Uses.  Trusts  are  a  mode  of 
conveyance  peculiar  to  this  couiitry«  In  all  other 
countries,  the  person  entitled  has  the  right  and  posses-^ 
sion  in  himself.  But  in  England^  estates  are  vested  in 
trustees,  on  whose  death  it  becomes  difficult  to  find 
out  their  representatives  j  and  the  owner  cannot  get  si 
complete  title.  If  it  were  necessary  to  take  assign-* 
ments  of  satisfied  termi^,  terrible  inconveniences  would 
ensue  from  the  representatives  of  trustees  not  being  to 
be  found.  Sir  E.  Northey%  clerk  was  trustee  of  near 
half  the  great  estates  in  the  kingdom ;  on  his  deaths 
it  was  not  known  who  was  his  heir  or  representative* 
80  that  where  a  trust  term  is  a  mere  matter  of  form, 
$tnd  the  deeds  mere  muniments  of  another's  estate,  it? 
9hall  not  be  set  up  against  th^  real  owner*  It  is  there*^ 
fore  settled,  that  a  satisfied  trust  shall  be  taken  to  be 
a  trust  for  the  benefit  of  the  heir  at  law.  A  trust  shall 
never  be  set  up  against  him  for  whom  the  trust  was 
intended.  It  is  a  mere  form  of  conveyance ;  and  it  is 
admitted,  that  where  the  term  is  in  trust  for  the  bene- 
fit of  the  lessor  of  the  plaintifi;  the  defendant  shall  not 
•et  it  up,  in  ejectment,  as  a  bar  to,  his  recovery.  To. 
go  a  step  further.  Third  persons  may  have  titles,  and. 
therefore  the  court  say,  that  where. there  is  tenant  irv 
possession  under  a  lease,  which  is  a  bar  to  the  recovery 
of  the  lessor,  he  being  to  recover  by  the  strength  of 
his  own  title,  yet  to  prevent  this  from  being  turned 
improperly  against  the  person,  entitled  to  the  inherit^ 
ance,  w^hose  right  is  not  disputed  by  the  tenant--pif  the: 
lessor  dispute  the  property  only  against  another,  and- 
give  notice  to  the  tenant  that  he  does  not  mean  to  dis-^ 
turb  bis  tenancy^  the  court  will  never  spfier  thetenant 
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to  iset  up'the  Iea£fe>  ns  a  bar  to  the  recovery.  There: 
M  another  distinction  to  be  taken  :  whether,  supposing. 
a  title  superior  to  that  of  the  lessor  of  tlie  plaintiff, 
exists  in  a  third  person,  who  might  recover  the  posses- 
sion against  him,  it  lies  in  the  mouth  of  the  defendant 
to  say  so,  in  answer  to  an  ejectment  bjrought  against 
J^imself  by  a  party  having  a  better  title  tli^n  his 
own.  I  foui^d  thii^  point  settle4  before  I  came  into 
this  court,  that  the  court  never  suffers  a  mortga^br 
to  set  up  the  title  of  a  third  person,'  againrt  his 
mortgagee.  For  he  made  the  mortg'age,  and  it  does 
pot  lie  in  his  mouth  to  say  so,  though  such  third 
person  might  have  a  right  to  recover  possession. 
Nor  shall  a  tenant  who  has  paid  rent,  ^nd  acted  as 
such,  ever  set  up  the  superior  title  of  a  third  person, 
against  his  lessor»  in  bar  of  an  ejectment  brought  by 
him ;  for  the  tenant  derives  his  title  from  hinj.  Laying 
down  these  principles,  let  us  now  see  the  application 
of  them  to  this  case.  There  are  disputes  between  the 
plaintiff  and  the  defendant,  who  are  co-heirs  :  as  such, 
the  plaintiff  claims  half  of  the  property,  and  wishes 
to  be  admitted  into  possession  of  the  premises  with 
the  defendant.  ,He  proves  his  descent;  •  Then  what  is 
the  defence  set  up  ?  A  trust  for  a  third  person,  aii 
arinuity  is  set  up.  The  plaintiff  admits  the  charge, 
and  says  he  only  claims  subject  to  the  incumbrance;' 
The  trustees  do  not  assert  their  title.  Then  shall  others 
be  admitted  to  set  it  up  ?  It  is  clear,  the  other  co-heirs 
shall  not  be  permitted  to  dispute  the  title  with  him. 
He  and  the  defendant  have  an  equitable  title,  as  te» 
nants  in  common,  and  the  plaintiff  must  recover  a 
moiety .-r-WiiiiiBS,  J.  concurred.— Ashhukst,  J.  In 
such  a  case  as  this,  a  legal  bar  shall  never  be  set  up 
in  ejectment,  against  the  justice  of  .the  case.  The 
trustees  may  perform  their  functions  as  well  after  both 

the 
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line  partial  nre  in  poMessioD.  Tke  old  doctrine  is  te- 
Ittxed  in  many  liiiatflnce9.«-^BirLL£Ry  J.  An  ebjectioir 
has  been  taken^  that  tl^  plaintiff  in  c^ctment  must 
reooTer  by  the  stfetigth  of  his  own  title.  The  old 
ea^es  certainly  say  M$  bat  for  the  last  forty  or  fifty 
years,  constant  exceptions  to  tiiis  nde  have  been  ad- 
mitted. One  cas^  which  is  received  as  dear  law,  send 
is  an  exertion  to  it,  is  that  of  a  tenant,  who  cannot* 
set  up  1^  title  of  a  mortgagee  i^fainsft  the  mortg;ttgor ; 
becanse  he  holds  under  the  mortgagor,  and  has  ad- 
mitted his  title.  There  wto  a  case  before  me  at  Guild- 
hall, and  I  believe  another  upofn  the  Oxford  circuit,  of 
ibe  same  nature,  where  a  lessor  for  years  had  obtained 
possessioa  of  some  mortgage-deeds,  and  endeavoured 
to  set  up  thait  title  against  the  mortgagor ;  but  though 
this  ^ewed  that  the  plaintiff  had  no  right  to  recover, 
as  against  the  mortgagee,  yet  I  permitted  him  to  do 
so  in  that  instance }  and  the  decimon  was  acqmesced 
mdder.  It  is  not  therefore  tme,  that  an  outstanding 
unsatisfied  term  is  always  an  answer  to  a  plaintiff  in 
ejectment.  So  long  ago  as  the  time  of  Justice  Gtor- 
BRT,  where  an  outstanding  satisjied  term  was  oflbred 
in  ejectment,  as  a  bar  to  the  plaintiff's  recovery,  that 
Judge  refused  to  admit  it,  sayingi  there  was  no  use 
in  taking  an  outstanding  term,  but  for  the  ssdte  of  the 
conveyancers*  pockets ;  ednce  which  time  it  has  been 
the  uniform  doctrine,  that  if  the  {^aintiff  is  entitied  to 
the  beneficial  interest,  he  shall  recover  the  possessian. 
The  next  objection  is,  that  thi^  is  a  revenionary  inte- 
rest ;  but  that  is  not  material ;  for  it  has  been  foither 
ruled  of  iate  jrearl^,  that  the  lessor  of  a  plaintiff  may 
recover,  in  ejectment,  a  reversionary  interest^  subject 
to  a  lease,  and  right  of  present  possession  existing  i« 
another.    The  annuititnt  is  only  entitled  to  her  SOGif.  per 
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annum,  not  to  the  poasessioa  itself,  whilst  there  U  Hip 
fault :  indeed  she  does  not  require  it.  But  the  heir 
at  law  is  entitled  to  the  possession,  subject  to  th^ 
charge*  The  annuitant  however  is  in  a  different  situ- 
ation from  the  mortgagee ;  for  the  Utter  \$  entitled  to 
receive  the  whole,  in  diminution  of  the  principal  and 
interest «  So  the  plaintiff  muBt  have  a  general  judg- 
ment for  that  part,  which  is  not  in  possession  of  th^ 
rel:eiver;  and  as  to  that  which  is,  most  enter  into  a 
rule  not  to  disturb  that  possession,  submitting  tp  the 
mortgage  and  annuity.  See  b^bq  the  cases  x>f  Norris 
r.  Morg^m  (a)^  ejid  fVillo^ghby  v.  fViHoughby  (6)^ 

Though  this  doctrine  was  iMcquiesc^d  in  for  several 
jeapij  as  of  great  utility  in  the  administration  of  jus«> 
tice,  between  two  wl^o  meaxtt  to  try  a  right,  without 
dinturbing  the  legai  ppsfc^woii  of  .^  third;  yet  it  has 
«ince  been  deliberately  qui^stipned,  if  not  alt^ether 
over-roJed,  by  the  decMioa  of  the  court  of  king's  beaph* 
im  4he  case  oiHod^m  v.  ^Uiplc  (<;),  in  which,  how- 
ever, 1^.  Justice  ;9u2^]aR,  with  a  consistency  and 
4i^bilitj/  whioh  reflect  the  ^Hghe/ft  honour  on  jbis  ji)di« 
cijU  chai^ter,  «ps^ainod  his  former  0|>inion  ma  the 
^uhjeot. 

As  title.in  this  ^dniU^n  sometimes  turns  on  the  vaIi* 
ditj  4^i  »^flM>lAQMf  it  ifi  proper  to  notice  the  evidea^ce 
which  is  neoe^ry,  either  to  p^ove,  or  to  avoid ,  it. 
Though  iimB  are  many  cas<f  in  which  the  law  of  the 
]^liace»  li^hare  the  tcansactioa  hefpen^,  ts  allowed  to 
he  thiarule  bj  which  ito  k|faiMy  ^^11  be  judged;  and 
though  the  law  oi  England  be.in  this.xespect  as  liberal 
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ff  wl  church  or  cKapel  wherein  banns  have  beef^ 
f^  usually  published)  then  the  banns  shall^  in .  |ike 
**  .manner^be  published  in  the  parisb  church  or  chf^di 
^<  belonging  to  same  parish  or  chape^ry  adjoining  t0 
**  such  extra^parochial  place :  and  where  banns  shali 
f*  be  published  in  any  church  or  chapel  belonging  to 
^<  any  parish  adjoining  to  sutli  extra^parochia)  plac^ 
'^  the  minister  publishing  su^^h  bannsi  shall,  in  writ- 
^f  ing  under  his  hand,  certify  the  publication  thereof^ 
^*  in  such  manner  as  if  either  pf  the  piersons  to  he 
>'  married  dwelt  in  such  adjoining  pari^ih}  and  that 
.^'  all  other  the  rules,  prescribed  by  the  rubrick  con^ 
**  coming  the  publication  of  Imnns,  a^d  thii.seleifini-^ 
/^  zation  of  nmtrimpnyy  90t  hereby  altere4»  shall:  be 
f*  duly,  observed ;  ,and  that  in  all  cases  where  banns 
^*  sh^ll  have  been  publishedi  the  marriage  ohall  be 
f*  SQl^mni;$ed  }^  one  of  the  parish  churched  or  chajfels 
f^  y/here  such  b^nns  hay§  been  published^  and  in  no 
f^  other  plaqe  lyhatspever.  FrpTided»  that  no^nidistev 
**  solemniziqg  m^rfiaga^  between  pef^sons^  both  or  one 
f^  of  whom  shall  be  under  the  age  of  tweiity^on^  years) 
f*  after  b^anns  published,  shall  be  punishable  by  edele^ 
f<  siasti^^lil  censures  for  soli^n^izinj^  sufh  marriages 
f*.  without  consent  of  parents  or  guardiaosj^  whose  con-^ 
.^^  sent  is  « required  by  law  j  unless  such  minister  shall 
.^^  have  notice  of  the  dissent  of  such  parents-  or  guar«> 
f^  dians :  and  in  casQ.  snich  parents  or  guardians^  or 
^^  one  of  them,  shall  openly  and  publicly  declare,  or 
f  c^use  to  be  declared  in  the  church  or  chapel  where 
^f  the  banns  shaU  be  so  published,  at  the  time,  of  such 
f<  public^tiqp,  his,  her,  or  th^r  djssent  to  such  mar>«- 
^<  riage,  such  publication  of  banns  shall  be  absolutely 
f*  void.  That  no  licence  of  marriage  shall  be  granted 
ff  tp  solemnise  iipy  m&rriage  in  any  other  chuj^cl^  or 
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M  other  laws  in  general  are ;  yet  the  lex  loci  cannot  in 
all  cases  govern.  It  is  in  general  true,  that  a  marriage 
in  a  foreigrn  country  must  be  governed  by  the  law  of 
that  country  where  the  marriage  was  solemnized  :  but 
marriages  in  Scotland^  of  persons  going  from  hence, 
for  that  purpose,  may^  according  to  the  opinion  of  Hu^ 
berus  (n),  and  other  writers^  come  under  a  different 
consideration  (6), 

In  Englandf  ^*  for  the  betted  preventing  of  clandes* 
**  tine  marriages,**  it  is,  by  po$itive  law,  enacted  (c), 
^  that  all  banns  of  matrimony  shall  be  published  in  an 
^^  audible  manner  in  the  parish  church,  or  in  some 
*^  public  chapel,  in  which  public  chapel,  banns  of 
**  matrimony  have  teen  vsvavly  published,  of  or 
^*  belonging  to  such  parish  or  chapelry,  wherein  the 
^  persons  to  be  married  shall  dwell,  according  to  the 
^^  form  of  words  prescribed  by  the  mbrick  prefixed  to 
^<  the  office  of  matrimony  in  the  book  of  common 
^  prayer,  upon  three  Sundays  preceding  the  solemni- 
^  zation  of  marriage,  during  the  time  of  mcHrning  ser-^ 
^'  vicOf  or  of  evening  service  (if  there  be  no  morning 
**  service  in  such  church  or  chapel  upon  any  of  those 
^^  Sundays)  f  immediately  after  the  second  lesson ;  and 
^'  whensoever  it  shall  happen  that  the  persons  to  be 
'*  married  shall  dwell  in  divers  parishes  or  clmpelries, 
'^  the  banns  shall,  in  like  manner,  be  publiribed  in  the 
<<  church  or  chapel  belonging  to  snch  parish  or  cha- 
^^  pelry  wherein  each  of  the  persons  shall  dwell ;  and 
^^  where  both  or  either  of  the  persons  to  be  married 
**  shall  dwell  in  any  extra-parochial  place,  (having 

(a)Pa.8a.  1017.  Bvr. 

(b)  Pm,  d.  luwi  r.  Fktfardp        (c)  28  0«o.  S,  €•  Sa* 
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M  nof  church  or  chapel  wherein  banns  have  beef^ 
f*^  uraaUy  published)  then  the  banns  shall^  in .  |ike 
.<<  manner,  be  published  in  the  parisb  church  or  chf^di 
^<  belonging  to  some  parish  or  chape^ry  adjoining  te 
'^  such  extra^-parochiol  place:  and  where  baniis  shaM 
f*  be  published  in  any  church  or  chapel  belonging  to 
^<  any  parish  adjoining  %o  sutli  extra^parochia)  plac^ 
*^  the  minister  publishing  suQh  biE^nns,  shall,  in  wlit^ 
>f  ing  under  his  hand,  certify  the  publication  thereof, 
.^'  in  such  manner  as  if  either  pf  the  piersons  to  he 
'^'  married  dwelt  in  such  adjoining  parish;  and  that 
f^  all  otl^r  the  rules,  prescribed  by  the  rubrick  con^ 
^*  ceming  the  publication  of  Imnns,  an^d  thd  soleifini- 
/^  zation  of  mmtrimpny,  not  hereby  altered»  shall;  be 
f^  duly .  observed ;  and  that  in  all  cases  where  banos 
<*  .sh9.ll  have  been  publishedi  the  marriage  shall  be 
f '  spl^m^i^^ed  \xi  oiie  of  the  parish  churched  or  chapels 
f^  where  such  b^nns  hay^  been  published,  and  in  no 
y  other  plaqe  lyhatspever.  jProvided,  that  no^nidisteF 
^'  solemnizitig  iQ4r|*4age^  betw^H  pef*son$,  both  or  q\\^ 
^'  of  whom  shall  be  under  the  age  of  twenty^on^  years) 
^^  after  b^anns  published,  shall  be  punishable  by  edele^ 
^f<  siastii^^l  censures  for  soleoE^nizin^  su^h  marriages 
^V  without  consent  of  parents  or  guardians^  whose  con-^ 
f*^  sent  is  « required  by  law ;  unless  such  minister  shall 
/^  have  notice  of  the  disjsent  of  such  parents- or  gnar«> 
f'  dians:  and  in  casQ  such  parents  or  guardians,  or 
^^  one  of  them,  shall  openly  and  publicly  declare,  or 
f  c^use  tp  be  declar/sd  in  the  church  or  chapel  where 
^f  the  banns  shall  be  so  published,  at  the  time  of  such 
f^  public^tipp,  his,  her,  or  their  djssent  to  such  mari«- 
^<  riage,  such  publication  of  banns  shall  be  absolutely 
f  ^  void.  That  no  licence  of  marriage  shall  be  granted 
ff  tp  solemnise  iipy  Qiarmge  in  any  other  chu;^c]^  or 
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^  ohapel,  tban  in  tl«  ptmh  church  or  puMic  chftpel 
^  #f  or  bolon^tig  to  the  pwifth  or  ehapelrj,  within 
^  whkh  the  amal  place  o#  abode  of  one  of  Uie  pemoiift 
^  to  be  manrieA  Aell  hftTO  been  Uf  the  i^ce  of  feot* 
^  iv^eeksy  immediately  befoM  the  granting  of  Mch 
^  licence ;  or  where  both  or  either  of  the  partte*  to  be 
^  married  shall  dwell  in  any  extra*>parochial  place, 
^  having  no  chnrch  or  chapel  wherein  banns  have 
<^  been  nsfially  published,  then  in  tiie  parish  chnrch  or 
^  chapel  belonging  to  eotne  parish  or  chapelry  adjoin- 
^^  ing  to  inch  e^tra-^parodiial  place,  and  in  no  other 
^  place  whortsooTer.  Provided,  that  all  parishes  where 
^  theM  4iall  be  no  parish  chnrch  or  cfaapd  belonging 
^  thereto^  or  none  wherein  ^tine  service  lAiaH  -  be 
^  mnally  celebrated  every  Sunday^  may  be  deemed 
^  eirtra*parachial  places  for  the  purposes  of  this  act, 
^  but  not  for  any  other  purpose.  Provided,  that  after 
^'  the  solenmization  of  any  marriage  under  publication 
^  of  banns,  it  shall  not  be  necessary,  in  support  of 
^  such  marriage,  to  give  any  proof  of  the  actual 
^<  dwelling  of  the  parties  in  the  respective  pannes  or 
^  chapeliies  whet^n  the  banns  of  matrimony  were 
^  published ;  or,  where  the  marriage  is  by  licence,  to 
<'  give  any  proof  that  the  usual  place  of  abode  of  one 
■*  of  the  parties,  for  the  spltce  of  four  Weeks  as  afore- 
^*  said,  was  in  the  parish  or  chapelry  wher^  the  mar- 
^  riagewas  solemnized;  nor  shall  any  evidence  in 
"**  either  of  the  said  cases  be  received  to  prove  the  con* 
*  trary  in  any  suit  touching  the  validity  of  such  mar- 
**  riage.  Tliat  idl  marriages  solemniged  by  licence, 
^  where  either  of  the  parties,  not  being  a  widower  or 
^<  widow,  shall  be  under  the  age  of  twenty-one  years, 
**  which  shall  be  had  without  the  consent  of  the  father 
^*  of  such  of  the  parties,  so  under  age  (if  then  living), 

«  first 


^  fofit  haul  and  ^i^btained ;  br  if  dead^  ist  ^e  g^^tdiaii 
**  or  gxtardiaws  of  the  p^rMA  of  ikm  party  so  undel*  «^, 
^  lavrfoUy  appointed,  or  o^e  ^  them ;   and  in  ths^ 
^*  th6Te  shall  be  no  such  gnardiei^  then  of  the  tuotlieif 
^  (if  Uring  lynd  unmarried),  or  if  there  shall  bil  nO 
*^  ntoth^  living  and  unmarried^  then  of  a  guardian  ot 
^^  ffsiatdi^n^  of  the  peri»>tt  appointed  by  the  couH;  cf 
*^  ehanoery,  shall  be  absolutely  i»nll  and  "Toid  to  all 
^*  intents  and  pnrpoi^sl  whatse^ver.    That  in  case  any 
**  erf  them  whose  consent  is  tnade  necessdiry  as  afore- 
**  sald>  shaH  be  non  compos  mentis^  or  in  parts  beyond 
^  the  seas,  w  iliall  refuse  or  withhold  their  oonnlent  tn 
^*  the  marri|iig<e  of  any  pei«ioni  it  fthall  and  may  be  Itkvf^ 
**  fttl  for  any  person  desirous  of  marrying,  in  any  of  th€^ 
^«  beftyre-mentioned  cases,  to  apply  by  petitiota  to  th(4 
Lord  Chsincellor,  &c.  for  the  time  being  (who  li 
impo wered  to  proceed  npon  such  petition,  in  ^  sum- 
mary way) ;  and  in  case  the  marriage  proposed  shall, 
npon  eJtsuninatioii,  appear  to  be  proper,  shalft  jndi- 
cially  declare  the  same  to  be  so,  by  ^n  order  of 
court ;  and  such  order  shall  be  as  good  and  eflfectual 
'^  to  all  intents  and  purposes,  as  if  the  guat^kn  oi 
^  guardians,  or  motiber  of  the  person  so  pcfti^^einhig, 
^<  had  eonsented  to  such  marriage*    And  for'p^vtsnt- 
ing  tmdue  entries  and  abuses  in  regiirters  of  ijnarri- 
ages,   l^e   diurc^  and  chapel  wardens   of  e^ery 
^  parii^  or  chapelry,  shall  proi^ide  proper  books  of 
'<  vellimi,  ^n*  good  and  duiuble  paper>  in  M^hidh  all 
mapriages  and  b^mns  of  marriages,  there  published 
ottrsvlemnized  shall  be  registered  j  and  every  page 
^<  thereof  sbsil  be  marked  at  tfao  top,  with  the  figtii^ 
^  <0f  tfehe  htimber  cf  every  sitch  page,  begitHiYng  iA  the 
^<  sebond  letif  wkh  number  one ;  and  every  leaf  6t 
«  pa^  m  Bumbei^di  shall  be  ruled  with  Imes  at  pro- 
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^^  per  and  equal  distances  from  each  other,  or  a&  n^af 
^*  as  may  be ;  and  all  banns  and  marriages  published 
*^  or  celebrated  in  any  church  or  chapel,  or  within 
^'  any  such  parish  or  chapelry,  shall  be  respectiyely 
^*  entered,  registered,  printed,  or  written  upon,  or  as 
^'  near  as  convenientty  may  be,  to  such  ruled  lines^ 
^*  and  shall  be  signed  by  the  ministeri  or  by  some  other 
^*  person  in  his  presence,  and  by  his  direction  f  and- 
'^  such  entries  shall  be  made  as. aforesaid,  on  or  near 
^*  such  lines  in  successive  order,  where  the  paper  in 
<*  not  damaged  or  decayed,  by  accident  or  length  of 
f^  time,  until  a  new  book  shftU  be  thought  proper  or 
."  necessary  to  be  provided  for  the  same  purposes  ? 
**  and  tliep  the  directions  shall  be  observed  in  every 
f^  such  new  book;  and  all  bpoks  provided  asaforesaidj 
<'  shall  be  deemed  to  belong  to  every  such  parish  or 
**  chapel  respectively,  and  shall  be  carefully  kept  and 
*•  preserved  for  public  u^e.  And  in  order  to  preserve 
'*  the  evidence  of  marriages,  and  to  make  the  proaf 
**  thereof  more  certain  and  easy,  and  for  the  direc-» 
**  tion  of  ministers  in  the  celebration  of  marriages 
^'  and  registeriiig  thereof,*  all  marriages  shall  be  so^ 
<^  lemnized  in  the  presence  of  two  or  more  credible 
'*  witnesses,  beside^  the .  minister  who  shall  celebrate 
V  the  same;  and  that  immediately  after  the  celebra** 
f^  tion  of  every  marriage,  an  entry  thereof  shall  be 
^'  made  in  such  register  to  be  kept  as  aforesaid,  in 
<<  which  entry  or  register  it  shall  be  expressed,  that 
''  the  marriage  was  celebrated  by  banns  or  licence ; 
^'  and  if  both  or  either  of  the  parties  married  by 
*'  licence  be  under  age,  with  consent  of  parents'  or 
<<  guardians,  as  the  case  shall  be,  and  shall  be  signed 
^*  by  the  minister,  with  his  proper  addition,,  and  also 
H  by  the  parties  marriedi»  and  attested  by  such  tw<i- 


•*  witnesses/* 
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<>  witnesses/ ^  The  act  doeg  not  exXen^  to  Scotland /. 
to  any  of  the  royal  faniily ;  nor  to  any  marriages^ 
amongst  Quakers,  or  persons  professing  the  Jewish  re-' 
ligion,  where  both  parties  are  Quakefs,  or  persons  pro«< 
fessing  the  Jewish  religiopj  nor  to  any  marriage  so** 
lemnized  beyond  the  seas* 

A  MARRIAGE  was  deemed  void^  because  celebrated 
in  a  c^J9d/ which  had  been  erected  subsequent  to  the 
passing  of  this  act,  and  that  althoi%h  marriages  had 
been  de  facto  frequently  celebrated  there  (a).  In 
consequence  of  which,  anotlier  act  (b)  has  since  been 
passed,  making  all  marriages  celebrated  in  any  parish- 
church  or  public  chapel  erected  since  26  Geo.  2.  c.  33^ 
and  consecrated,  valid  in  law.  And  by  48  Geo.  3* 
c.  127.  marriages  solemnized  before  August  23,  1808/ 
in  any  chapel  duly  consecrated,  are  valid.  > 

So  it  has  been  determined  (c),  that  the  act  was^ 
avowedly  made,  not  only  against  both  the  contract-* 
ing'  parties,  but  against  the  innocent  children  s^lso^ 
that  therefore  they  cannot  waive  the  disabflities  'of  it^^ 
at  their  own  option ;  the  marriage  being  void,  to  all 
purposes,  even  though  the  parties  should  afteriyardj^' 
agree  to  it,  wherever  the  fact  appears  directly  con- 
trary to  the  statute. 

But  where  there  has  been  a  marriage  in  fact  illegal ^ 
for  want  of  conforming  to  the  terms  of  the  stati^te,  it. 
may  nevertheless,  under  circumstances,  be  left  to  a 
jury,  to  presume  a  subsequent  legal  marriage.     Thu3. 


*^ 
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(6)21  Geo.  3.  c.  ^3.       .    ..  . 
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ID  WtlkinMon  ▼•  Paynt  (a)y  whidi  was  an  aetioR  on  a 
pramisBory  oMe^  g^^en  to  the  plaintiff  by  the  defend- 
anty  in  eonmderation  of  the  plaintiff  narrjing  hh 
dlanf  hter>  the  defence  set  up  waa^  that  thongh  tiiere 
had  been  a  marriage  in  fact»  it  was  net  a  legal  one^ 
because  the  parties  were  married  by  licence,  wh^i 
the  plaintiff  was  under  age,  without  the  consent  of 
his^  parents  er  gnardians*  Both  his  parenta  were  dead 
when  the  marriage  was  celebrated,  and  there  was  no 
bgal  guardian;  bat  his  mother,  wk>  sunrtved  the 
iiither,  on  her  death-bed,  desired  a  friend  to  become 
goardian  to  her  son,  with  whose  approbation  the  mar- 
viage  was  had»  It  also  appeared,  that  when  the  plain-r 
tiff  came  of  age,  his  wife  was  lying  in  estremis  on 
her  death-bed,  and  died  in  three  weeks  afterwards : 
boA  in  her  lifetime,  she  and  the  plaintiff  were  always 
treated  by  the  defendant  and  his  family  as  man  nod 
wife»  Upon  these  facts,  the  ^udge  left  it  to  the  jury^ 
la  freimmt  a  subsequent  marriage^  which  they  did, 
and  found  a  Terdict  for  the  plaintiff.— ^Lord  Ksntox, 
Ch.  J.  on  the  motion  for  a  new  trial,  said,  '^  in  this 
ease,  though  the  first  marriage  was  defective,  a  sub- 
sequent  one  might  have  taken  place  ;  the  parties  co- 
habited together  for  a  length  of  time,  and  were  treated 
by  the  defsndant  himself  as  man  and  wife }  these  cir- 
cumstances therefore  afforded  a  ground  on  whieh  the 
jury  presumed  a  subsequent  marriage ;  and  if  there 
were  any  ground  of  presumption,  it  is  sufficient  in  a 
ease  like  this.  Itie  parties  did  not  intend  to  elude  the 
marriage  act ;  all  their  friends  were  fully  informed  of 
concurred  in  the  former  marriage.  And  we  shoidd 
exerc^  tiie  discretion  rested  in  the  court,  if,  after 


(a)  4  T.  R.  468. 

the 


IN  sjBcrmcirr.  tii 

tfce  jury  had  presumed  ft  rabsjequent  legal  maTfitagfe^ 
under  all  the  etreumRtanceB  of  this  case^  we  were  to 
set  aside  their  verdict.  In  a  late  ease  of  Standm  r. 
Semiden(a\  the  jury  praumei  a  legal  marriage,  thottgli 
there  was  strong  oTtdente  to  induce  a  euspieiotii  ^^ 
there  had  not  been  tttne  enough  for  the  bauM  to  have 
been  published  three  time9/*«^B^iii.Blt,  J,  If  thfi 
verdict  be  consistent  with  the  jurtice,  conscience,  and 
equity  of  the  case,  we  ought  not  to  grant  a  ncfw  triaL 
This  is  not  so  strong  a  case  as  that  of  Deerly  v.  711^ 
Duchess  of  Mazarine  {b)f  where  the  court  refosed  to 
grant  a  new  trial,  though  the  verdict  waa  againtsfl 
law.  But  in  this  case,  I  doubt  whel^er  it  was  necessary 
to  prove  a  legal  marriage,  considering  the  situation 
in  which  all  the  parties  stood.  I  think  a  marriage 
in  fact  was  sufficient.  In  the  case -of  settlements,  no 
derivative  title  can  be  set  up,  unless  a  legal  marriage 
be  established. 

» 

AH  marriages,  whether  of  legitimate  or  illegitimate 
children,  are  within  the  general  provision  of  flie  mar- 
riage act  (c),  and  are  proved,  either  by  a  copy  of 
the  register,  or  by  vivA  voce  evidence  of  the  ceremony, 
corroborated  by  circumstances,  identifying  the  parties* 
But  in  this  action,  it  is  not  necessary  to  prove  a  mar- 
riage in  fact :  a  reputed  marriage  will  be  sufficient ; 
and  that  may  be  substantiated  by  cohabitation,  repu-» 
Cation,  or  other  circumstances,  from  which  marriage 
may  be  inferred  (rf). 


(a)  Sittings  in  MiddLe^ex  after         {e)  Priestley    v.  Bugles,    11 
Easter.lim.  East  1. 

<^)  8idk.  116,  646.  (d)  Morru   y.  Miller,  Bom. 

2058.    Black.  632.  S.  C. 

And 
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And  as  to  the .  proof  t>(  identity p  whatever  is  Baffin 
pieat  to  satisfy  n.  jury,  is  good  evideiice»  even  m  aa 
fketioa  for  criminal  conversation.  As  in  Birt  v,  Bar-^, 
law  (a)f  which  was  an  action  of  that  sort,  th^  plaintiff! 
was.  nonsuited.  .  On  motion  to  set  aside  the  nonsuit^ 
Lord  Mansfibld  said^  <<  from  the  report  it  appears^ 
that  the  ground  of  the  nonsuit  was  an  ideai  that  identity 
must  be  proved  by  the  minister^  or  some  of  the  attest-* 
ing  witnesses,  unless  their  not  being  produced,  was  ac-^ 
counted  for*  in  the  same  manner  as  is  required  .in  the 
case  of  subscribing  witnesses  to  a  deed.  The  counsel 
for,  the  plainti^r  stated  other  evidence  of  the  identity  i^ 
whether  such  as  would  have  been  suflBcient  when  pro-* 
duced,  (as  that  might  or  might  not  be,  according  ta 
the  differences  arising  from  the  manner  of  stating  it),( 
I  give  no  opinion.  But  the  Judge  decided,  that  it 
was  niecessary  to  produce  some  of  the  subscribing  wit«- 
nesses.  The  clauses  in  the  marriage  act,  relative  tQ. 
registers,  are  of  infinite  utility.  They  were  meant,  as 
well  to  prevent  false  entries,  as  to  guard  against  ille-^ 
gal  marriages,  vHithout  licence  or  the  publication  oi^ 
banns.  The  registers  are  directed  to  be  kept  as  public 
books,  accompanied  with  every  means  of  authentic 
city.  But  besides  facilitating  and  ascertaining  the, 
evidence  of  marriage,  they  were  intended  for  other 
wise  purposes.  They  are  of  great  assistance  in  the 
proof  of  pedigfrees,  which  has  become  so  much  more, 
difficult  since  inquisitions  post  mortem  have  been  disn 
usedp  that  it  is  easier  to  establish  obe  for  five  hundred 
years  back,  before  the  time  of  Charles  II.  than  one  hun- 
dred years  since  his  reign.  But  this  advantage  would 
b6  test,  and  it  would  be  very  prejudicial,  if  the  act 

*>»i-^—  I     I   '      ■     » 1 1   y I  «     ■    «  '  T  ■  - , ;     ■  ■■■      I  ,  ■     I  ■  II  ■     I  I  ■         .■  ^ 

(a)  Doug.  Qvo.  170. 

were 
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were  so  donstrued,  as  to  render  the  proof  of  marriage 
toore  difficult  than  formerly.     I  take  it  for  granted^ 
that  the  law  stands  as  it  did '  before  in  that  respect. 
Registers  are  in  the  nature  of  records^  and  need  not 
be  produced  nor  proved  by  subscribing  witnesses^     A 
copy  is  sufficient^  and  is  proof  of  a  marriage  in  fact 
between  two  patties^  describing  themselves  by  such 
and  such  names,  and  places  of  abode  ;  though  it  does 
>not  prove  the  identity/.    An  action  for  criminal  conver- 
sation,  is  the  only  civil  case,  where  it  is  necessary  to 
prove  an  actual  xasixriage.  In  other  cases,  cohabitation, 
^reputation,  &c.  are  equally  sufficient,  since  the  mar- 
riage act,  as  before.     But  an  action  for  criminal  con- 
Tersation  has   a  mixture  of   penal  prosecution ;    for 
which  reason,  and  because  it  might  be  turned  to  bad 
purposes,  by  persons  giving  the  name  and  character 
of  wife  to  women,  to  whom  they  are  not  married,  it 
struck  me  in  the  case  of  MotTis  v.  Miller  (a)^  that 
in  such  an  action,  a  marriage  in  fact  must  be  proved; 
I  say,  a  marriage  in  fact,  because  marriages  are  not 
always  registered.     There  are  marriages  among  par- 
ticular sorts  of  dissenters,  where  the  proof  by  register 
would  be  impossible ;  and  Dennison,  J.  in  a  case  of 
that  kind  which  came  before  him,  admitted  other  proof 
of  an  actual  marriage.     But  as  to  the  proof  of  iden« 
tity,  whatever  is  sufficient,  to  satisfy  a  jury,  is  good 
evidence*     If  neither  the  minister,  nor  the  clerk,  nor 
any  of   the  subscribing  witnesses,    were  acquainted 
with   the  niarried  couple,    in  such  a   case,  none  of 
them  might  be  able  to  prove  the  identity :  but  it  may^ 
be  proved  in  a  thousand  other  ways.     Suppose  the  bell- 
ringers  were  called,  and  proved  that  they  rung  the 

(a)  J3urr.  2067. 

£  £  bellsy 
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bells,  and  came  immediately  after  tbe  marria^,  and 
were  paid  by  the  parties ;  suppose  the  hand-writing  of 
the  parties  were  proved ;  suppose  persons  called  who 
were  present  at  the  wedding-dinner,  &c.*' — Bullsr, 
J.  The  original  register  is  not  necessary  to  be  pro- 
duced, and  it  is  only  where  that  is  required,  that 
subscribing  witnesses  must  be  called.  In  this  case, 
the  wife's  maiden  name  was  Harriet  Champneys  :  sup-* 
pose  a  maid-servant  proved  that  she  always  went  by 
that  name  till  the  day  of  marriage,  that  she  went  ont 
that  day,  and  on  her  return,  and  ever  since,  was  called 
Mrs.  Bin  ?  surely  that  would  have  been  evidence  of 
the  identity. -"^xAe  absolute. 

'  80,  in  the  same  species  of  action,  the  testimony  of 
one,  who  was  present  at  the  ceremony,  will  be  suf- 
ficient ;  but  it  is  not  necessary  to  prove  a  marriage 
according  to  the  rites  of  the  church  of  Englafid;  for 
if  the  party  be  of  any  particular  religious  sect,  as  for 
instance,  a  Jew,  an  anabaptist,  or  a  Quaker,  it  will 
be  sufficient  to  prove  a  marriage  according  to  tbe 
ceremonies  of  that  particular  sect.  And  proof  by  those 
who  saw  the  marriage  is  primd  facie  sufficient ;  for 
whoever  wishes  to  impeach  it,  must  shew  wherein  it 
was  irregular  (a).  But  in  Howard  v.  Burtonwood  (Jb). 
in  order  to  confirm  a  witness  who  was  present  at  the 
marriage  solemnized  in  the  Fleet,  the  Fleet  register  of 
17S7,  was  offered  in  evidence.  Lord  Ch.  J.  De  G&ev 
refused  to  admit  it,  saying,  the  whole  transaction  wan 
illegal,  and  the  register  made  by  a  person  under  no 
legal  or  moral  obligation,  and  therefore  not  entitled  to 
credit.     So,   (in  Morris  v.  Miller  (c),)  the  register 


(a)  Bui.  N.  P.  27.  (c)  Burr.  2057. 

(6)  Sit  Midd.  1776. 

or 
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or  books  of  May-fair  chapel  were  refused,  the  minis- 
ter having  been  transported,  and  the  clerk  dead. 
These  however  only  apply  to  cases  wtiere  proof  of  an 
actual  marriage  is  required ;  not  to  those  where  coha- 
bitations reputation,  &c.  are  sufficient  (as  they  were 
before  the  statute  took  place,)  primd  facie  evidence  of 
a  marriage. 

Undoubtedly  the  parish  register  of  christenitigSj 
marriages y  and  burials y  is_  evidence  to  prove  either  of 
those  circumstances ;  as  is,  a  sworn  copy  of  it ;  for 
though  it  be  not  matter  of  record,  it  is  nevertheless  o( 
public  concern  and  importance.  The  keeping  of  such 
a  church-book,  for  the  age  of  those  bom  and  chris- 
tened in  a  parish,  was  first  instituted  in  the  30th  year 
of  Hen.  8.  which,  being  "  faithfully  preserved,"  is 
good  evidence^  and  the  falsifying  of  it,  punishable  at 
the  common  law.  As  to  burials^  it  is  enacted  by 
iSO  Car.  2.  c.  3.  *^  that  the  minister  for  every  ps^ish 
shall  keep  a  register,  in  a  book  to  be  provided  at 
the  charge  of  the  pariskh,  and  make  a  true  entry  of 
all  burials  within  his  pari^.''  So,  as  to  marriages^ 
the  same  is  enjoined  by  26  Geo.  2.  c.  33.  l^ough  these 
books  are  the  property  of  the  parish,  yet  every  per- 
son bas  a  right  to  inspect  and  C0py  them ;  but  the  per- 
son who  ha^  the  custody^  may  not  be  legally  compel- 
lable to  malice  out  copies,  or  grant  a  certificate  of 
them.  And  the  register  of  the  Navy-office,  it  is  said, 
with  proof  of  the  method  there  used,  to  return  all  per- 
sona dead  with  the  mark  <>  D  d.^'  is  su^cient  evidence 
of  a  death  (a). 


(a)  Bui.  N.  P.  249. 

E  E  2  Of 
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Of  all  the  species  of  instramentary  evidence,  that  cf( 
the  sworn  copy  of  a  register^  is  the  most  dangerous. 
It  has  been  long  a  subject  of  complaint  in  the  profes- 
sion, being,  as  it  is,  most  capable  of  imposition^  and 
least  liable  to  detection.  In  th^  year  1791,  at  the  sum- 
mer assizes  for  Surry,  before  Lord  Chief  Baron  EvRBf, 
an  ejectment  cause  of  considerable  importance  was 
tried  (Angel  v.  Browne)^  in  which  the  plaintiff  claimed 
title  as  heir  at  law.  To  prove  his  pedigree,  and  con- 
nect him  with  the  family,  he  was  previously  prepared 
with  a  copy  of  a  register  of  the  burial  of  the  person 
from  whom  he  was  stated  to  have  been  lineally  de- 
scended ;  and  which,  if  true,  would  have  proved  him 
heir  at  law  to  the  person  last  seised^  Owing  to  a  for<^ 
tuitous,  unforeseen  circumstance,  the  register  itself 
was  produced  at  the  trial,  in  which  no  such  entry 
existed.  As  there  cannot  be  either  difficulty  or  dan- 
ger in  producing  the  register  itself,  which,  though  it 
be  possible,  is  scarcely  probable  should  be  required  at 
two  places  at  the  same  time,  it  should  always  be  p-o- 
duced.  If,  however,  its  removal  be  an  objection^ 
and  that  for  public  purposes  it  ought  to  be  stationary, 
the  Legislature  should  interpose  its  authority,  and 
enact,  that  a  certificate  of  the  entry  required,  pro- 
perly stamped,  and  under  the  hand  and  seal  of  th6 
minister,  should  be  admissible  evidence;  enjoining 
him  to  grant  it,  on  request,  and  payment  of  an  ade-^ 
quate  fee  for  the  purpose;  making  it,  at  the  same 
time,  not  only  penal  for  him  to  misconduct  himself  in 
stating  the  entry,  but  for  any  other  person  to  forge  or 
counterfeit  it ;  or  for  any  one  to  insert  any  false  entry 
in  ^he  register  itself. 

With 
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With  respect  to  cohabitation,  it  is  the  practice  to 
admit  evidence  of  what  the  parties  have  been  heard  to 
say  as  to  their  being,  or  pot  being,  married  j  inasmuch 
as  the  presumption  arising  from  cohabitation,  is  either 
strengthened  or  weakened  by  such  declarations ;  these 
however,  are  not  to  be  given  in  evidence  directly, 
though  they  may  be  assigned  by  the  witnesses  as  a  rea- 
son for  their  belief. 

And  though,  by  the  canon  law,  a  marriage  is  not 
permitted  to  be  jproved,  inter  vivoSy  by  mere  circum- 
stantial evidence,  yet  strong,  solemn,  and  deliberate 
acknowledgements  of  marriage,  for  several  years  to- 
g-ether,  has,  on  appeal,  been  deemed  sufficient,  by  the 
ecclesiastical  law,  to  establish  it  inter  vivos,  though 
no  actual  proof  of  the  marriage  could  be  obtained. 
Such  was  the  case  of  Harvey  v.  Harvey  («),  at  the 
Delegates,  in  which,  however,  the  supposed  marriage 
was  previous  to  26  Geo.  2. 

A  sentence  in  the  ecclesiastical  court,  in  a  cause  of 
jactitation,  has  been  held  to  be  conclusive  evidence 
against  a  marriage,  till  reversed  by  appeal  (6).  But 
the  deteimination  may  be  doubted  (c). 

As  bastards  (who  by  our  law  are  such  children  as 
are  not  born,  either  in  lawful  wedlock,  or  within  a  com- 
petent time  after  its  determination ;  or  under  circum- 
stances, from  whence  it  is  concluded  that  the  husband 
had  not  access  to  his  wife ;  or  if  he  had,  it  was  impos^ 
siblCf  and  even  in  some  cases  improbable,  that  he  should 


(o)  Black.  877.  (c)  Robins  v,  Crutchley,  2Wils. 

(b)  Jones  v»  Bow 9   Carth.  225.      125.  See  nho  Duchess  of  Kings- 
Clews  V.  Batkurst,  Stra.  960.  ^on's  case,  H«  H.  C.  L.  vol.  i;  39, 

answer 
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answer  the  ends  of  procreation)  are  incapable  of  being* 
heirs;  of  having  any  collateral  kindred ;  consequently 
can  have  no  legal  heirs,  bnt  such  as  claim  by  lineal 
descent  from  themselves ;  of  coarse  the  question  of 
legitimacy  frequently  occurs  in  this  action ;  and  when- 
ever it  does  occur,  cannot  but  be  considered  as  a  ques* 
tion  of  importance. 

In  a  sessions  case,  on  a  question  of  settlement,  Re.r 
V.  Inhabitants  of  St.  Peter* s  in  JVorcestershire  (a),, 
where  it  was  apparent  that  the  reputed  father  had 
never  been  married,  his  evidence  was  admitted  in  dis- 
proof of  the  marriage  j  for  whether  he  be  the  legiti- 
mate, or  only  the  natural  father  of  the  child,  he  is 
equally  bound  to  maintain  it«    So,  in  a  similar  case  (^), 
the  evidence  of  the  mother  is  admissible;  but  if  she 
be  a  married  woman,  she  can  only  be  admitted  to 
prove  such  facts  as  cannot,  in  their  nature,  be  proved 
by  any  other  person ;  as  incontinence,  8cc.     But  she 
ought  not  to  prove  the  want  of  access  by  her  hus- 
band; for  that  may  be  notorious  to  the  whole  neigh- 
bourhood  (c).     And  it  would  be  dangerous  to  en- 
courage a  married  woman  to  bastardize  her  issue, 
when  perhaps  the  husband  may  acknowledge  their 
legitimacy. 

Formerly,  if  a  child  was  bom  m  matrimony,  it  was 
not  deemed  bastard,  provided  the  husband  was  within 
the  four  seas,  though  born  within  a  week  or  a  day 
after  marriage  ((/).    The  law  is  now  otherwise.    Thus 


(a)  Bmr.  S.  C.,25.  (c)  King  y.  The  Inhabiianis  of 

(b)  Rex  Y.  Reading  or  WUley,     Kea,  11  East  132. 
>Iich«  a  G.  2.    1  Wils.  340t  (d)  Co.  litt  244  lu 
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HI  Pendrell  v.  Pendrell  (fl),  Lord  Raymond  would 
noi  ttiffier  the  wife's  declaration  that  she  should  not 
know  her  husband  by  sight,  &c*  to  foe  given  in  evi- 
dence, till  after  she  had  been  produced  on  the  other 
side  ;  because  the  fact  of  marriage  was  not  disputed, 
but  only  the  legitimacy.  It  was  an  issue  out  of  chan« 
eery,  to  try  whether  the  plaintiff  was  heir  at  law  of 
one  Thamas  Pendrell.  It  was  agreed,  that  the  plain- 
tiff's father  and  mother  were  married,  and  cohabited 
for  some  months;  that  they  parted,  she  staying  in  Zow- 
dofij  and  he  going  into  Staffordshire  :  that  at  the  end 
of  three  years,  the  plaintiff  was  born.  And  there 
being  some  doubt  upon  the  evidence,  whether  the  bus- 
band  had  not  been  in  London  within  the  last  year,  it 
was  sent  to  be  tried.  The  plaintiff  rested  at  first  upon 
the  presumption  of  law  in  favour  of  legitimacy,  which 
was  encountered  by  strong  evidence  of  no  access.  And 
it  was  agreed  by  court  and  counsel,  on  the  tidal  at 
Giiildhallj  before  Lord  Chief  Justice  Raymond,  that 
the  old  doctrine  of  being  within  the  four^seaSj  was  not 
to  take  place;  but  the  jury  were  «at  liberty  *o  consider 
of  the  point  of  access ;  w^hich  they  did,  ^and  found 
against  the  plaintiff.  The  Chief  Justice  allowed  the 
defendant  to  prove  the  mother  to  be  a  woman  of  lill 
fame :  but  would  not  allow  fthe  mother's  declarations 
to  'be  given  in  evidence,  *till  she  had  been  called,  and 
denied  them  upon  the  cposs-examination. 

'  And  if  a  jury  find  the  husband  had  no  access,  the 
child  will  ^be  a  bastard.  But  whet^  access  is  presumed, 
as  it  properly  may  be,  in  many  cases,  yet  evidence 
-may  be  given  of  inabHityj  in  order  -to  rebut  the  pre- 

^'^^— ^W— — I^H^I^Ni— ^B»i^— »  I  ■  1    I    ■ ■    I      1  PI  .        »— .— — — — i     ■        I   .       I   »  I   »  ■  I       .  I 

(a)  Str.  925. 
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sumption..  Thus  in  Lomax  v.  Holmden  (a),  the  marri^ 
age  being  proved,  and  evidence  given  of  the  husband 
having  been  frequently  in  Londofi^  where  the  mother 
lived,  so  that  access  was  to  be  presumed,  the  defendants 
were  admitted  to  give  evidence  of  his  inability,  from  a 
bad  habit  of  body ;  but  as  that  evidence  only  went  to  an 
improbability f  and  not  to  an  impossibility,  it  was  not 
deemed  sufficient^  and  therefore  the  plaintiif  had  a 
verdict  (i). 

But  whenever  it  be  established  that  the  husband  had 
HOT  access^  of  course  the  presumption  cannot  attach. 
And  as  impossibilities^  when  found,  will  bastardize  the 
issue,  so,  in  many  cases,  even  imp&obabilitics  will 
have  the  same  effect :  for  which  the  following  authori- 
ties may  be  consulted— Bract.  1. 1.  c.  4.  9. 1. 5.  fo.  417, 
Fleta,  1. 1 .  c.  15.  4,  6.  7  H.  4-  9.  Co.  Lit.  244.  a. 
123.  b.  Gro.  Jac.  641.  1  Rol,  Abr.  358,  pi.  \.  4.  5. 8, 
2  Rol.  Abr.  950.     galk.  483, 

And  where  there  is  a  divorce  h  memd  et  thoroy  th§ 
children  bom  during  the  separation,  will  be  bastards ; 
for  the  law  will  intend  due  obedience  to  the  sentence, 
unless  the  contrary  be  proved :  but  if  the  husband  and 
wife,  without  such  sentence,  live  separate  and  apart,  the 
children  will  be  deemed  legitimate,  till  the  contrary 
be  shewn  ]  for  access  shall  be  intended.  Yet  if  a  special 
verdict,  as  before  observed,  find  that  the  husband  had 
not  access},  bastairdy  will  attach.  And  thfit  was  the 
opinion  of  Lord  Qai^,  in  the  ci|se  of  Dickens  v, 
Collins. 


(a)  3  P.  Wms.  276. 

* 

(6)  Bui.  N.  P.  247. 

And 

n 

IN  EJECTMENT.  42$ 

And  after  the  death  of  a  parent,  though  his  general 
deciaratiot%Sj  or  an  answer  in  chancery,  be  good  evi^ 
denee  to  prove  that  a  child  was  born  before  marriage, 
yet  they  are  not  so,  to  prove  that  a  child  bom  lisr  xved" 
lock  is  a  bastard.  Thus  in  Stevens  v.  Moss  (/?),  there 
was  a  verdict  for  the  plaintiff,  9'tid  on  motion  for  a  hew 
trial,  it  appeared  that  the  lessor  of  the  plaintiff  claimed 
to  be  entitled  to  the  premises,  as  cousin  and  heir  at 
law  of  A}m  StemnSi  who  died  seised.  The  only  ques^ 
tio^  was,  whether  the  lessor  of  the  plaintiff  was  the 
legitimate  son  of  Francis,  and  Mary  Stevens^  or  was 
born  of  Mary  before  the  marriage.  For  the  plaintiff, 
the  register  of  the  marriage  of  Francis  Stevens  and 
Mary  Packer j  dated  November  2d,  1703,  and  the  re^ 
^ister  of  the  birth  of  the  lessor  of  the  plaintiff,  in  the 
following  words,  "Christenings,  1704,  Samuel,  son  of 
f^  Fra7icis  and  Mary  Stevens,  baptized  July  3d,'*  were 
produced.  It  was  insisted  for  the  defendant,  *♦  that 
**  the  lessor  of  the  plaintiff  was  born  and  privately 
"  baptized  before,  and  that  there  was  a  public  baptism 
>*  after  the  marriage,"  which  accounted  for  the  re^. 
gister.  They  first  offered  witnesses  to  general  decla^ 
rations  by  the  father  and  mother,  that  Samuel,  the 
lessor  of  the  plaintiff,  was  born  before  marriage,  which 
evidence  the  Judge  was  of  opinion  to  reject.  They 
3.1so  offered  evidence,  that  there  was  a  general  reputa-- 
fion  in  the  pUce  where  the  father,  mother,  and  Samuel 
resided,  "  that  he  was  born  before  marriage;"  which 
the  Judge  was  likewise  of  opinion  to  reject.  They 
further  offered  to  produce  one  Joseph  Dotvsell  as  a  wit- 
ness, to  prove  that  he  had  heard  one  Crips  say  many 
times,  "  that  the  lessor  of  the  plaintiff  was  a  base-born 

\  ■        '  • — ^-^^ 

(a)  Cowp,  591, 
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*^  child  ;'^  wliicfa  evidence  was  reacted.    And  lastly, 
they  offered  an  answer  of  the  matJier  of  tlie  lessor  of 
the  {^intid^  to  a  bill  in  tke  coart  of  chancery,  by  tiie 
committee  oi  Jlfin  a  ionaticy  the  person  last  seised, 
against  the  lessor  of  the  plaintiff  and  fais  mother ;  in 
which  answer  the  mother  declared  hian  to  be  ilkgiti^ 
tnate;  that  he  was  bom  before  marriage,  and  privately 
baptized ;  and  again  publicly  baptized  after  naarriage: 
which  cadence  the  Judge  was  also  of  opinion  to  re- 
ject.   A  i^erdict  passed  for  the  plaintiffii,  subject  to 
the  opinion  of  the  court  upon  these  points  of  evidence^ 
On  shewing  cause  against  the  rule,  it  was  insisted,  that 
thcmgfa  tiie  testimony  of  parents  in  their  life-time,  or 
their  declarations  after  their  decease,  might  be  admis-t 
sible  in  cases  where  proof  of  the  marriage  was  presump- 
tive only,  as  by  cohabitation,  or  general  reputation  ; 
yet  neither  their  declarations,  nor  their  personal  testi-t 
mony,  could  be  admitted  to  bastardize  their  issue; 
whereas  in  this  case,  the  fact  of  marriage  was  actually 
proved:  if  so,  the  evidence  offered  was  rightly  rejected. 
In  support  of  the  position,  several  authorities  were 
<;ited.;  all  of  which  were  only  applicable  to  children 
bom  in  wedlock. — Lord  Mansfield.    "  The  law  of 
England  is  clear,  that  4:he  declarations  of  a  father  cht 
mother  cannot  be  admitted  to  bastardize  the  issue  b^rn 
after  marriage.     But  here  the  ^evidence  offered  was 
only  to  prove  xnhen  the  issue  was  bom,  and  to  shew 
whether  it  was  before  marriage,  or  after.    The  ob- 
jection goes  a  great  way  indeed :  it  goes  to  this:  that 
-even  if  the  father  and  mother  were  alive,  their  own 
itestimony  could  not  have  been  received.**— In  support 
of  ihe  role,  the  fact  of  marriage  was  admitted  j  but 
•it  was  nevertheless  contended,  that  the  evidence  -of- 
fered ought  to  have  been  received.     That  the  legiti- 
macy 
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macy  of  plaintiff  did  nc*  depend  upon  whether  JFl  Ste^ 
vens  or  a  third  person  was  his  father,  snpposing  him 
to  have  been  actually  bom  m  wedlock ;  but  upon  the 
fact,  whether  he  was  bom  iw  wedlock  or  not.     That 
the  register,  though  evidence  of  his  being  the  son  of 
M.  and  JP.  was  by  no  means  conclusive  as  to  the  timB 
of  the  birth.     What  then  Was  the  best  evidence  the 
nature  of  the  thing  would  admit  of  ?     Most  clearly, 
the  testimony  of  the  parents  themselves,  if  alive ;  •es-* 
pecially  of  the  mother.     If  so,  why  are  not  her  decla-r 
rations  to  be  received  after  her  death  ?     (Lord  Maks-» 
Fi£iiD.     **  Suppose  the  father  had  entered  the  day  or 
hour  of  the  child's  birth  in  a  leaf  of  his  bible,  would 
not  that  have  been  evidence  ?")     Most  undoubtedly  it 
would.    And  though  there  are  many  distinctions  in  the 
books,  as  to  how  far  an  answer,  ox  depositions  in  one 
suit,  may  or  may  not  be  read  in  another,  not  between 
^he  same  parties;  the  mother's  answer  in  chancery 
was  here  offered   only  sis  a  solemn  declaration  by  her 
in  her  life-time.     That  in  questions  of  pedigree,  de- 
clarations of  persons   of  the  family  have   been  fre- 
quently admitted.      Parents  have  been  examined  in 
court :   and  in  Ilea?  v.  Inhabitants  of  Reading,    the 
mother  was  admitted  to  prove  every  thing  but  want  of 
access,  though  the  child  was  bom  in  wedlock.     Lord 
Mansfielb. — It  was  formerly  held,  that  if  the  huS'* 
band  was  within  the  four  seas  at  the  time  the  child 
w^s  born,  no  evidence  could  be  admitted  to  prove  it 
was  illegitimate ;  but  that  doctrine  was  over-ruled  in 
the  case  of  Pendrell  v.  Pendrell ;  and  from  that  time 
the  law  has  been  settled  the  other  way.     The  whole 
of  this  evidence  has  been  rejected.     If  any  part  of  it 
40ught  to  have  been  received  which  is  material^  there 
ought  to  be  a  new  trial ;  and  there  can  be  no  doubt  of 
itft  being  materiaU    Two  questions  have  been  made  : 

1st,  whether 
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Istj  whether  the  father  and  mother  could  have  been 
examined,  if  alive?  2dly,  if  they  could,  whether 
their  declarations,  though  ever  so  solemn,  can  be  ad^ 
mitted  as  evidence  after  their  death  ?  In  this  case 
there  is  evidence  of  the  fact  of  marriage ;  none  of  the 
time  of  the  birth.  The  register  only  proves  the  chris- 
tening :  non  constat  from  thence,  when  the  child  was 
bom.  As  to  the  first  question,  I  should  as  soon  have 
expected  to  hear  it  disputed,  whether  the  attesting 
witnesses  to  a  bond  could  be  admitted  to  prove  the 
bond.  I  have  known  it  done  over  and  over  again  ; 
and  it  is  much  too  clear  to  admit  of  doubt.  In  this 
court,  at  nisi  priusj  a  viothcr  was  allowed  to  prove  a 
clandestine  marriage  at  the  Fleet,  and  no  other  evi-* 
dence  was  given,  to  shew  the  legitimacy  of  the  child. 
A  great  estate  was  recovered  upon  her  single  testimony, 
and  no  objection  whatever  started  as  to  the  admissi- 
bility of  it.  In  Lord  Valentia*s  case  (a),  in  the  House 
of  Lord^f  where  the  question  was,  whether  the  Earl  of 
Anglcsea  was  married  to  the  Countess  Dowager  of  An* 
glesea  on  tlie  15th  of  Scpttmbe)\  1741,  prior  to  the 
birth  of  Lord  Valentia  tlicir  son,  who  was  born  in  the 
year  1744;  the  Countess  Dowager,  having  no  in- 
terest, was  admitted  to  prove  the  fact  of  marriage. 
In  Stapylton  v.  Stapylton^  upon  an  issue  to  try  whe- 
ther the  plaintiff  was  legitimate  or  not,  the  mother 
attended  i^t  Guildkallf  to  prove  he  was  illegitimate. 
But  it  happened  that  she  had  made  an  affidavit,  in 
which  she  had  sworn  that  she  and  her  husband  had 
been  married  long  before  the  plaintiff  was  bom; 
which  was  intended  to  have  been  used  against  her. 
Upon  this  fact  being  known,  it  was  thought  prudent 

(a)  Adjudged  22d  April,  1771. 

not 
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hot  to  call  her ;  but  there  was  not  an  idea  611  either 
Bide,  that  she  was  not  a  proper  witness  to  the  fudt 
of  marriage.  As  to  the  time  of  birth,  the  father 
and  mother  are  the  most  proper  witnesses  to  prove  it. 
But  it  is  a  rule  founded  in  decency,  morality,  and 
policy,  that  they  shall  not  he  permitted  to  say  after 
marriage,  that  they  have  had  no  connection,  and 
therefore  the  offspring  is  spurious;  more  especially 
the  mother,  who  is  the  offending  party«  That  point  was 
solemnly  determined  at  the  Delegates ;  but  the  ques* 
tion  of  access  or  nonraccess  is  totally  different  from 
giving  evidence  of  the  time  of  birth.  The  next  ques-^ 
tion  is,  whether  the  declarations  of  the  father  or  mother, 
in  their  life-time,  can  be  admitted  in  evidence  after 
their  death  ?  Tradition  is  sufficient  in  point  of  pedi'- 
gree :  circumstances  may  be  proved.  For  instance  j 
suppose,  from  the  hour  of  one  child's  birth  to  the  death 
of  its  parent,  it  has  always  been  treated  as  illegiti^ 
matCy  and  another  introduced  and  considered  as  heir 
of  the  family,  that  would  be  good  evidence.  An  entry 
in  a  father's  family  bible,  inscription  on  a  tomb-stone, 
a  pedigf^ee  hung  up  in  the  family  mansion  (as  the  Duke 
of  Bucki7igham\  was)>  are  all  good  evidence.  So  the 
declarations  of  parents  in  their  life-time.  I  have 
known  advice  given  to  a  father  and  mother  to  make 
attested  declarations  in  writing  under  their  hand,  of 
the  precise  time  of  the  birth  of  bastard  eigne  and  the 
subsequent  marriage,  to  prevent  controversy  touching 
the  inheritance.  If  the  credit  of  such  declarations  be 
impeached,  it  must  be  left  to  the  jury  to  decide.  As 
to  the  declaration  made  by  the  mother  of  the  present 
plaintiff,  in  her  answer  to  the  bill  filed  against  her,  it  is 
not  like  offering  a  deposition  or  answer  in  evidence 
against  a  person,  not  party  to  the  original  suit.     That 

cannot 
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cannot  be  dcme  for  this  rewon :  hecaaoBe  smch  person 
has  it  not  in  hi»  power  to  cross-examine.  But  liere,  the 
answer  is  offered  only  as  evidence  under  her  kand^  of 
iMivini^  naade  such  declaration.  Tlmefore  I  am  of  opi- 
ni^i,  that  as  part  of  the  eridence^  whieh  was  material 
in  this  case,  and  which  ought  to  have  been  admitted, 
was  rejected,  there  must  be  a  new  triaU*-«-AsTON,  J. 
I  am  of  the  same  opinion.  I  think  rejecting  the  gene* 
nl  declarations  of  the  father  and  mother  ^itas  wrong ; 
and  here  the  declarations  are  not  inconsistent  with  the 
register,  bat  are  rather  strengthened  by  it.  For  if  the 
dbiUl  was  iKNm  after  marrii^e,  the  mother  did  not  go 
afaorre  eight  months. 

But  in  no  case,  not  even  in  that  of  a  settlement,  can 
a  wife  be  received  to  give  evidence,  tending  to  cri* 
minate  her  bnsband  ;  as  was  ruled  in  The  King  v.  the 
Inhabitants  of  Cliviger  (a).  In  that  case.  Ash- 
HURST,  J.  said,  **  there  is  no  doubt  but  husband  and 
wife  may  prove  their  own  marriage,  on  a  question  of 
settlement.  This  case  rests  ou  particular  circum- 
stances. A  marriage  in  fact  bad  been  proved  with  one 
woman;  the  question  was,  whether  she  was  the 
pauperis  lawful  wife.  Then  another  woman  was  call- 
ed, to  prove  that  she  had  been  before  married  to  bim, 
and  was  in  truth  his  lawful  wife.  That  creates  a  doubt, 
whetiier  it  was  competent  to  the  wife,  to  prove  that 
her  husband  had  been  twice  married.  Under  these 
circumstances,  I  am  of  opinion  that  she  was  not  a  com- 
petent witness  to  that  purpose.-  It  has  been  long 
established,  that  the  question  of  settlement  raises  no 
interest  in  the  parties  whose  settlement  is  in  dispute, 

(a)  1  T.  R.  963. 
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tliereford  I  lay  all  eonsMkration  i^f  isieresi  oat  of  tke 
case.  ¥w  though  the  erid^eice  q£  due  womatt  wotald 
have  gone  to  tthe  w  that  her  husband  was  liable  to  mam* 
tain  her,  jret  that  objection  would  have  gone  to  her 
credit,  not  to  her  compelettcy^  because  it  would  baTe 
been  of  no  avail  on  any  other  trial.  !Qut  the  ground 
of  her  vzcampitency  arises  froai  a  principle  of  public 
policy f  which  does  not  permit  husband  and  wife:  to 
give  evidence  that  may  eoeh.  tend  to  eriiuinate  each 
other.  The  dbjection  is  not  confined  mearely  to  cases 
where  the  husband  or  wife  are  directly  aicciisQd  of  any 
crime ;  but  even  in  coUaleral  cases,  if  their  evidenoe 
t^nds  that  way,  it  shall  not  be  admitted*  !Now  here 
the  wife  was  called  to  contradict  what  her  husband  had 
before  sworn,  and  to  prove  him  guilty  of  perjury,  as 
Well  as  bigamy  :  so  that  the  tendency  of  her  evidence 
was  to  charge  him  with  two  crimes*  However,  though 
what  she  might  then  swear  could  not  be  given  in.  evi- 
dence on  a  subsequent  trial  for  bigamy,  yet  her  evi* 
deuce  might. lead  to  a  charge  for  that  crime,  and  cause 
the  husband  to  be  apprdiended.  In  that  point  ^f 
view  therefore  I  am  of  opinion,  her  testimony  ought 
not  to  have  been  received ;  because  it  is  an  established 
maxim,  that  husband  and  wife  shall  not  give  evidence 
to  criminate  each  other.— Grose,  J.  In  this  case  the 
wife  was^  catted  professedly  f(»r  the  purpose  of  proving 
that  her  husband  was  guilty  of  bigamy.  The  question 
is,  whether  she  was  a  competent  witness  to  prove  that 
fact*  The  distinction  between  oomp^ency  and  credit 
is  by  no  means  accuraAeky  settled;  in  many  of  the 
books  the  shade  between  than  is  so  light,  that  the 
boundaries  of  either  can  Jbardly  be  perceived.  But  in 
all  the  books  which  treat  of  evidence,  there  are  certain 
technical  rules  laid  down,  winch  are  highly  beneficial 

to 
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to  the  public,  and  ought. not  to  be  depafted  fronts 
Some  of  these  relate  to  husband  and  wife :.  and  we  find 
the  general  rule,  as  to  them,  to  be  founded,  not  on  the 
ground  of  interest,  but  of  policy )  by  which  it  is  e8ta-» 
blished,  that  a  wife  shall  not  be  called  to  give  testis 
mony  in  any  degree  to  criminate .  her  husbands    And 
Lord  Hale  says^  she  shall  not  be  called  even  indirect-^ 
ly  to  criminate  him.    And  that  rule  seems  to  have 
governed  all  the  decisions  from  that  time  to  the  pre-> 
sent.     The  rule  is  a  very  proper  one,  as  it  tends  to 
prevent  dissentions  amongst  families.     Then  what  are 
the  circumstances  of  this  case,  as  applicable  to  that 
principle  ?     The  husband  was  first  called,  and  asked^ 
whether  he  had  ever  been  married  to  this  woman  ?    A 
strange    question;    to    which    he     might  have    de-* 
murred :  however,  he  answered  at  onee,  that  he  never 
was.      Then  the  same  party  immediately  called  hi» 
supposed  wife  to  contradict  him,  and  prove  him  to 
have  been  guilty  of  bigamy.     It  certainly  was  not 
comp^ent  to  her  to  prove  her  husband  guilty  of  the 
crime  of  bigamy.    The  true  line  upon  such  occasions 
is  the  broad  one,  according  to  which  a  wife  shdll  not 
be  permitted  to  give  any  evidence  to  criminate  her 
husband. 

And  it  is  now  admitted  that  the  child  of  a  married 
woman  may  be  proved  to  be  a  bastard,  by  other  evi^ 
dence  than  that  of  non-access  by  the  husband.  Thus, 
on  the  trial  of  an  ejectment  (Thomson  v.  Saul)  (a),  the 
lessor  of  the  plaintiff  made  out  his  title  as  heir  at  law 
to  John  Tilyard^  the  person  last  seised,  being  the 
nephew  of  his  paternal  grandmother*    In  answer  to 

(a)4T.  B.35ei 
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t1i»  tl^  (lefendaaisy  wlio  were  the  tenants  on  the  estate^ 
net  up  the  titie  of  John  Turner  Hales,  as  being  the 
great  girandson  of  Elizabeth  Tilptrd^  a  sister  of  the 
patierttaL   graodfiather  of  the   said  John  Tilyard,    ia 
whonr  the  estate  vested  by  purchase,  under  a  devise^ 
having  been  originally  derivedfrom  the  saidEHzaiyeWs 
&ither^,  Robert  TUifard:  consequeiitly/  that  Haies  had 
the  superior    title*     The  question,  thereime  turned 
upon  the  evidence  by  which  he  deduced  his  legitimate 
descent,  from;  JEJ/irtzi&^^A'.     As  to'wliiohy  the  defendants 
did:  not  prove  any  mamage  in:  fact  between  her  and 
Joseph  MaieSj   the-  great-^grandfather  of  «/.  jf.  Hides  p 
but  pnoduoedi  a  pedigree^  fotnd  in  the  hite.  John' TiU 
yoifds  house :  fro«n!  whence  it  appearofd^^  that  Jvs^A 
MaleSf  the  great-gi»ndfe.(her,  and  the  said  ElizabetA 
had  had  issme  Joseph  Haies,  thfougfa  whom  the  said 
J.  T.  Males  demved'  title.     -Aind  further,  that  Robert 
Tiijfard,.  the  father  of  Elizabeth ,    in  his  will,   dated 
9ih' Novejnbevi.  I714,.called  her  hi»  daughter  Elitsiabeth 
Hhles^;,  and  sevemU  other  family  .wills  described  the: 
Males:  9B  consinsi     Some  expressions*  of  tile  latis  Jdhm 
TilyiardiweM  also  proved;,  aoknowledging  X  T.  Hnles^ 
as:hi»  heir  at.  law^;  but  it  appeared  that  those  as  welt 
a»  the  pedig^ree,*  took  their  rise  from. the  passage  in 
oliiRobert'Tilyard^s  will;  wherein  be  called  his  daugh.* 
t&f  Elizabeth  hy  itie  liame  oi* Elizabeth. Hales:  and 
beaides>  theirewere  similar  espresstons  of  acknowledge 
ment  from  }^e^sMsi  Jiohn  Jilyari^*  a»to  tHe  heirship  of 
the  lessor  of  the .  plaintiff;     Ito  counteract  this  evi* 
denee,  the  lessor  of«  the  plaintiff  proved  the  marriage 
of  Elizabeth  in  1705,  by  her  maiden  name  of  Tily^rd, 
with*  one  Simon  t  Kilbum,   with  whom  she  lived  in 
JVcire^'oA  for,  some  time,  without  having  any  children'; 
ikBi'Kilburnii^nltit. Norwich,  after  which  time  she 
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and  Hales  lived  pablicly  together,  as  man  and  vnie, 
for  some  years;  during  which  time  that  son  was  bom 
who  was  stated  in  the  pedigree  to  be  the  issue  of  Eliza- 
beth and  Joseph  Hales;  and  who^  it  was.  proved^  had 
always  been  considered  in  the  family  as  a  bastard. 
Where  the  huAand  was  during  that  time,  did  not 
clearly  appear ;  but  a  very  old  witness  said,  that  he 
went  to  Londofif  where  it  was  supposed  he  remained, 
and  returned  to  Norwich  after  his  wife's  death.  It 
was  further  provedy  that  Joseph  Hales  the  son,  men- 
tioned in  the  pedigree,  always  went  by  that  name, 
except  in  one  instance,  where  he  sold  an  estate  after 
his  mother's  deaths  which  had  been  devised  to  her  by 
her  father^  Robert  Itlyard^  and  in  the  title-deeds  stiled 
himself  "  Joseph  Kilburiip  otherwise  Hales ;''  and  his 
descendants  always  went  by  the  name  of  Hales.  It 
was  also  proved  that  Elizabeth  was  buried  by  the  name 
of  Kilburn.  The  fact  of  her  marriage  with  Kilburn 
being  thus  clearly  established,  the  defendant's  counsel 
then  changed  their  ground,  and  contended  for  the 
right  of  J.  T.  Hales f  as  having  descended  from  that 
marriage ;  for  that  unless  non-access  of  the  husband 
were  clearly  proved,  which  had  not  been,  nor  could- 
be  done,  at  that  distance  of  time,  it  must  be  taken- 
that  Jb^epA  the  son,  whatever  his  reasons  might  have 
been  for  taking  the  name  of  Hales,  must,  in  point  of 
law,  be  taken  to  be  the  son  of  Kilburn^  and  could  not' 
be  bastardised  by  mere  evidence  that  another  person 
had  cohabited  with  his  mother  from  whom  he  claimed. 
The  Judge  directed  the  jury  to  that  effect,  telling 
them,  that  though  it  was  not  absolutely  necessary  to 
prove  the  husband  out  of  the  realm,  in  order  to  bas- 
tardize the  issue,  yet  it  was  incumbent  on  the  party 
insisting  upon  that  fact,  to  prove  the  husband  could 

not. 
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not,  by  any  probability ^  have  had  access  to  his  wife  at 
the  time ;  which,  he  conceived,  had  nof  been  shewn, 
in  the  present  instance  :  whereupon  the  jury  found  a 
verdict  for  the  defendants.    To  set  aside  which  a  rule 
was  obtained^  on  the  ground  that  the  circumstances 
given  in  evidence  at  the  trial,  were  fiilly  sufficient  to 
prove  the  bastardy  of  Joseph  Hales ,  upon  whose  right 
the  defence  was  founded,  and  that  it  was  not  indis- 
pensibly  necessary  to    prove  that  by  no  possibility 
could  the  husband  have  had  access  to  his  wife.     The 
will  of  the  father,  Robert  Tilyard^  in  which  he  called 
his  daughter  Elizabeth  Hales,  the  notoriety  of  Hales* 
cohabitation  with  her,  the  probability  of  the  husband's 
absence  during  the  time,  the  reputation  in  the  family 
of  the  son  being  a  bastard,  and  the  circumstance  of 
his  and  his  posterity  having  adopted  the  name  of  the 
putative  father,  all  together  formed  ample  grounds  for 
the  jury  to  draw  the  conclusion  of  his  illegitimacy.— 
AsHHURST,  J.    after   consultation  with  the  rest  of 
the   court,  said,  that  be  was  of  opinion  there  ought 
to  be  a  new  trial.     He  added,  that  he  was  convinced 
he  had  laid  too  much  stress  on  the  necessity  of  proving 
non-access,  when  the  husband  was  within  the  realm, 
by  witnesses  who  could  .  prove  him  constantly  resident 
at  a  distance  from  his  wife.     That  the  husband,  in  this 
case,  left  the  wife,  and  went  to  reside  at  another  place, 
as  it  was  believed  in  London ;  and  that  there  was  no 
direct  evidence  of  access,  he  observed,  was  very  clear : 
and  then  there  were  other  circumstances  which  went 
strongly  to  rebut  the  presumption  of  access,  and  to 
shew  that  the  son  was  a  bastard  j  among  others  a  very 
forcible  one  occurred,  that  of  the  son  having  taken  a 
different  name  from  his  birth,  the  name  of  the  person 
with  whom  hish  mother  was  living  at  the  time,  which 
had  been  retained  by  him  and  his  descendants  ever 
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since :  which  was  a  very  strong  family  reco^ition  cX 
his  illegitimacy.—- Kule  absolute  for  a  new  trial,  with- 
out costs. 

It  is  a  general  principle,  that  if  a  child  he  horn  so 
long  after  the  death  of  the  hushand  that  it  eould 
not  be  his  issue,  it  will  be  ^eemed  bastard  {a).  The 
law  haa  not  (not  could  with  propriety ,  physical 
causes  considered),  precisely  ascertained  what  length 
of  time  a  woman  is  to  go  with  child,  after  her 
husband*8  death,  so  as  either  to  legitimate,  or  bas- 
tardize the  issue.  Even  the  faculty ,  who  are  most 
conversant  with,  differ  widply  on  the  subject.  They 
in  general  agree,  that  a  legitimate  (applying  the 
term  as  used  in  common  parltoce)  delivery  is  that 
which  happens  at  the  ju^t  term,  f  •  e.  iu  the  tenth 
lunar  month ;.  and  that  that  is  illegitimate^  which  cornea 
either  sooner  or  latere  as  in  the  eighth,  or  after  the 
t^nth.  Hoffman  says,  the  usual  time  of  gestation  is 
nine  solar  months.  Junker  is  of  opinion,  that  the  na- 
tural time  of  delinery  is  in  the  fortieth  week  from  the 
first  suppression  of  the  menses  ;  or  the  twentieth,  or 
twenty-first,  from  the  time  when  the  motion  of  the 
ftetuSf  is  first  perceived.  Women  are  indeed  delivered' 
at  seven,  eight,  nine,  ten,  and  eleven  months,  but  not 
l^ter :  though  some  physicians  have  held,  that  a  deli- 
very may  be  reg^ar  in  the  fourteenth  month.  Mom. 
Peysonnel,  a  physician  of  Lyons,  composed'  a  treatise  in 
Latin  on  the  term  of  delivery]  wherein  he  undertakes 
to  reconcile  all  the  apparent  contradictions  of'Hippo^ 
crates  respecting  it.  Eb  holds,  that  the  shortest  term 
of  legitimate  birth,  according  to  Hippocrates,  is  182 
days,  or  six  complete,  months;  and  the  longest,  280 

(a)  1 R9I.  AJdr.  96%  b.  VH.4!^ 
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dayfry  or  nine  monthly  and  ten  ditys ;  ^nd  tfa&t  children 
who  came  earlier  or  later,  do  not  live;  or  are  hot  legi^ 
timate. 

By  ahcient  legml  authorities  it  is  ag'reed,  that  a  posU 
Ai/;7/o«^ -child  shall  not  be  bastaW,  if  bom  withlnybr/y 
weeks  ifter  death  of  the  husband :  or  within  a  fbw 
days  after  the  forty  Weeks^  if  it  can  be  |)roved,  by  tir^ 
vumstdnceSy  to  be  the  issue  of  the  husband  (n).  If  there- 
fote  the  widow  marry  a  Second  husband  presently  after 
the  death  of  the  first,  it  faiay,  according  to  the  cir- 
cumstances of  the  case^  be  the  child  of  the  one  or  the 
other  J  for  if  born  aboTe  forty  wfeeks  aftqr  the  death 
of  the  first  husband,  it  shall  be  the  child  of  the  liecond ; 
but  if  within  s^ven  ifaonth^  after,  shall  be  the  child  of 
th6  first.  The  text  of  Sir  Edward  Coke^  stbove  re- 
ferred  to,  is — "  It  was  found  by  verdict,  that  Henry, 
"  the  son  of  Bexitrice^  which  was  the  wife  of  Robert 
"  Uadwell  deceased,  wai  born  per  undecim  dies  post 
ultimum  tempui  legitimum  mulierlbus  tonstitutum. 
And  thereupon  it  viras  adjudged,  ^udd  dictus  Hen- 
**  ricus  dtci  non  debet  Jiliu^  prcedicti  Roberti  secunduin 
^*  leg^m  et  cohsuetudinem  Anglice  constitut.'  Now 
'^  legitimum  tempus  in  that  case  appointed  by  l^w,  at 
**  the  farthest,  is  nine  months  or  forty  weeks ;  but 
**  she  may  be  delivered  befdre  that  time  {  whicli  juflg- 
<^  meht  I  thought  good  to  menltion  :  and  this  agreeth 
with  that  in  E^ras  (h)i*-^Vadt  et  interrbga  prcegnan-' 
temi  sif  quafido  impleverii  novem  menses  suos,  adhuc 
"  poteHt  matris  ejus  retinere  parium  in  semtipsa  ? 
'•  Diii^  kon  potest,  domiuty  The  position  of  Sir 
Edward  Coke'  is  questioned,  and  considerably  Shaken, 
by  Mr.  Hargrave,  who  has  investigated    the    point 
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(a)  Co.   Lit  123,  h.    1  :feoL      1  Rol.  Abr.  367,  b.  10. 
Abr.  336,  b.  10.      Co.  Lit.  6.         {b)  2  Esd.  c.  4.  v.  40,  41. 
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with  great  ability,  in  tbe  elaborate  comment  which  he 
has  written  upon  it. 

It  remains  only  to  add,  that  when  each  party  has 
given  evidence  in  support  of  his  case,  the  plaintiff's 
counsel  is  in  general  intitled  to  animadvert  on  tlie 
whole  case,  by  what  in  the  profession  is  termed  a  reply, 
to  the  jury.  But  in  the  case  of  Revett  v.  Braham  (a), 
at  the  outset  of  the  cause^  a  question  arose,  who  was 
entitled  to  the  general  reply?  The  court  decided, 
that  if  the  plaintiff  proved  his  pedigree,  and  stopped ; 
and  the  defendant  set  up  a  new  case,  which  the  plains 
tiff  answered  by  evidence  which  ultimately  went  to  the 
jury ;  the  defendant  should  have  the  general  reply  t 
and  BuiiiiEK,  J.  said,  that  he  had  so  ruled  it  in  a  cause 
at  Winchester^  Farr  v.  Hicks  (b). 

After  verdict^  the  successful  .|>arty  is,  of  course,  in- 
titled  to  the  judgment  of  the  court ;  but  four  days 
notice  must  first  be  given  to  the  other  party ;  within 
which  time,  if  there  was  any  defect  of  justice  at  the 
trial,  by  surprize,  inadvertence,  misconduct,  or  mis- 
direction, the  court,  on  a  proper  application,  will  sus^ 
pend  the  judgment,  and  grant  a  new  trial. 

Trials  by  jury,  in  civil  causes,  could  not  now  sub- 
sist, without  a  power .  somewhere  to  'grant  new  trials  ; 
for  a  general  verdict  can  only  be  set  right  by  a  new 
trial :  which  is  no  more  than  having  the  cause  more 
deliberately  considered  by  another  jury,  when  there  is 
a  reasonable  doubt,  or  perhaps  a  certainty,  that  justice 
has  not  been  done.     The  writ  of  attaint  is  now  a  niere 

(a)  4  T.  R.  497.  (b)  Sum.  Assizes,  1789. 
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%ound  in  every  case ;  in  many  it  is  not  pretended  to 
be  a  remedy.  There  are  numerous  causes  of  false 
verdicts,  without  any  bad  intention  in  the  jurors. 
They  may  have  heard  too  much  of  the  msitter  before 
trial ;  may  have  imbibed  prejudices,  without  knowing 
it ;  the  cause  may  be  intricate ;  the  examination  may 
be  so  long  as  to  distract  and  confound  attention.  Most 
^e/2er^/ verdicts  include  legal  consequences,  a;s  well 
as  propositions  of  fact ;  in  drawing  which  conse^ 
^uences  the  jury  may  mistake,  and  infer  directly 
contrary  to  law.  Parties  may  be  surprized  by  a  cas6 
falsely  made  at  the  trial,  which  they  had  no  reason'to 
expect,  and  therefore  could  not  come  prepared  to 
answer.  If  unjust  verdicts,  obtained  under  these  and 
a  thousand  like  circumstances,  were  to  be  conclusive, 
the  determination  of  civil  property  in  this  mode  of 
trial,  would  be  very  precarious  and  unsatisfactory. 
It  is  therefore  absolutely,  necessary  to  justice,  that 
there,  should,  tipon  many  occasions,  be  opportunities 
of  re-considering  the  cause  by  a  new  trial.  It  is  not 
•true,  "  that  no  new  trials  were  granted  before  1665." 
.The.  reason  why  it  cannot  be  traced  further  back,  is, 
/<  that  the  old  Report  Books  do  not  give  any  accounts 
^*  of  determinations  made  by  the  court  upon  motions.^^ 
Indeed  for  some  time  after  that  period,  the  gi*anting 
of  new  trials  was  holden  to  a  degree  of  strictness  so 
intolerable,  that  it  drove  the  parties  into  a  court  of 
equity,  to  have  in  eflfect  a  new  trial  at  law  of  a  mere 
legal  question ;  because  the  verdict,  injustice^  under 
all  the  circumstances,  ought  not  to  conclude.  Many 
bills  have  been  retained .  upon  this  ground ;  and  th^ 
question  tried  over  again  at  law,  under  the  direction 
of  a  court  of  equity.     Of  late  years  therefore  courts 

of 
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ef  law  have  gone  more  liberaHy  into  the  granting  of 
new  trials,  according  to  the  circumstances  of  the  re- 
s^ctive  cases.  And  the  rule  laid  down  by  liord 
Parker,  in  the  case  of  The  Queen  r.  the  Corporation 
ofHelston  (a),  seems  to  be  tfie  best  general  rale  which 
can  be  laid  down  upon  tiie  subject,  viz.  *^  doing  justice 
**  to  the  party  ;'*  or,  in  other  words,  "  attaining  the 
^*  justice  of  the  case/*  The  reasons  for  granting  a 
new  trial  must  be  collected  from  the  whole  evidence, 
and  from  the  nature  of  the  case  considered  under  all 
its  circumstances.  Of  late  years,  new  trials  have 
been  granted,  not  only  after  trials  at  nisi  pfius,  but 
also  after  trials  at  bar.  And  it  is  at  least  equally 
reasonable  to  do  it  after  trials  at  bar,  as ,  after 
trials  at  nisi  prius^  if  the  justice  of  the  case  demands 
it ;  or,  indeed,  rather  more  so,  as  the  latter  must  be 
done  upon  what  could  have  appeared  to  a  single  Judge 
only,  whereas  the  former  is  grounded  on  what  must 
have  manifestly  appeared  to  the  whole  court  (b). 

Motions  for  new  triab  are  much  encoun^ed ;  for 
nothing  tends  more  to  the  due  administration*  of  justice, 
or  even  to  the  satisfaction  of  the  parties  themselves, 
than  applications  of  this  kind ;  and  the  court  and  the 
counsel  are  enabled  to  consider  the  question  more 
fully,  than  they  could  do  in  the  hurry  of  business  at 
nisi  prius.  But  there  is  a  wide  difference  between 
the  reasons  which  ought  to  induce  the  court  to  grant 
such  rulesy  and  those  which  are  sufficient  to  grant  new 
trials  (c). 


(a)  Lucas  R«p.  «(»•  (c)  Vermm  r.  Hankey,  2  T,  R. 

(&)  ^r»^Al,eKecuior,v.iE^fum»     120. 
Burr.  395. 
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In  a  mtytion  for  u  tiew  "trial,  the  general  qites1;ion  i*, 
'vpliether  lihe  verdltt  be  stfpportcd  by  tlie  evidence  ? 
And  m  u  hard  action,  wheme  tihere  id  something  oti^ 
which  the  jnry  have  tailed  a  presumption,  tonsistent 
with  the  justice  of  the  case,  the  cxmrts  make  it  a  general 
rttle  not  to  interpose,  by  granting  a  ntew  trial,  provided 
the  objection  does  not  lie  in  point  of  taw.    For  if  the 
rerdict  be  consistent  tvith  justice,  the  court  ought  not 
to  grant  a  new  trial.    And  in  Deeriy  v.  Duchess  of 
Mazarine  (o),  the  court  refused  to  grant  a  iiew  trial, 
even  though  the  verdict  was  against  law.    Certainly 
the  application  is  an  application  to  the  discretion  of 
the  court,  who  wfll  of  course  exercise  it  onii/  so  as  best 
to  forward  the  ends  of  justice :  if  therefore,  on  a  mo- 
tion for  a  new  trial,  on  the  ground  of  misdirection  in 
point  of  law,  it  be  manifest  that  justice  has  neverthe- 
less been  done  between  the  parties,  the  court  will 
neither  set  aside  the  verdict,  nor  discuss  the  question 
of  law  (b). 

It  does  not  follow  by  necessary  consequetice,  that 
there  must  always  be  a  new  trial  granted,  where  the 
verdict  is  contrary  to  evidence  :  for  it  is  possible  that 
the  verdict  may  nevertheless  be  on  the  side  of  the  real 
justice  of  the  case ;  of  which  there  are  several  in- 
stances in  the  Books,  particularly  the  Duchess  of  Ma^ 
'zarine\  case  (c).  And  even  though  the  ground  of  the 
verdict  be  wrong,  yet  if  it  clearly  appear,  that  upon 
the  whole  no  injustice  has  been  done  j  or  that  the  plain- 
tiff, by  another  form  of  action,  could  recover  all  he 


(a)  Salk.  116. 646.  v.  Mar%h,  4  T.  R.  469.  Edmond- 

(5)  Woodgate    v.  KnatchhuU,     $on  y.  Mackell,  2  T.  R.  4. 
2  T,  B.  155.  Jones,  d.  Griffiths         (c)  Burton  v.  Thompson,  Barr. 

655.  Salki  646. 
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has  gotten  by  the  verdict ;  the  court  ought  not  to  grrant 
a  new  trial :  but  if  injustice  be  done  by  the  verdict, 
and  it  be  not  clear  that  the  plaintiff  might  have  equal 
redress,  and  recover  as  much,  by  another  form  of 
action,  then  it  ought  to  grant  a  new  trial  (^i).  And 
where,  on  the  motion  for  a  new  trial,  the  Judge  certi- 
fied that  six  witnesses  were  examined  on  each  side ; 
that  the  jury  found  for  the  defendant,  which  was 
against  his  opinion ;  but  that  he  could  not  take  upon 
himself  to  say  that  the  verdict  was  against  evidence, 
because  there  was  evidence  on  both  sides ;  a  new  trial 
was  refused  (6)»  So  if  cestui  que  trust  bring  an  eject- 
ment against  a  wrong-doer,  and  the  jury  find  for  him, 
the  court  will  not  set  it  aside,  because  of  the  final 
justice  of  the  case  (c).  And  new  trials  are  never 
granted,  where  it  appears  that  the  applicant  might 
have  produced  and  given  material  evidence  at  the  trial, 
if  it  had  not  been  hia.own  fault ;  for  it  would  tend  to 
introduce  perjury,  and  there  would  be  no  end  to 
litigation,  if  once  such  an  application  was  counte- 
nanced (d).  So  when  the  defendant  has  obtained  a 
verdict,  in  a  hard  action,  the  court  will  not  grant  a 
new  trial.  There  are  however  cases  in  which  the  court 
will  grant  new  trials,  notwithstanding'  evidence  was 
given  on  both  sides  *,  as  where  all  the  necessary  infor- 
mation was  not  afforded  at  the  trial,  which  might  and 
ought  to  have  been.  Where  verdicts  are  given  con- 
trary to  evidence,  or  there  has  not  been  any  evidence 
to  support  the  verdict,  the  courts  have  granted  new 
trials;  but  if  there  be  a  contrariety  of  evidence  on 
both  sides,  the  courts,  in  general,  will  not  grant  a  new 


_  s  

(a)  Foxcroft    v.    Devonshire^         (c)  WUkam  v.  Lewis,  1  Will. 
Barr.  93G.  57. 

C6)  Anouymous,  1  Wils.  22.  {d)  Cook  r.  lierry,  lWil«.  IMJ, 
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trial,  even  though  the  Judge,  before  whom  the  cause 
was  tried,  should  be  of  opinion,  that  the  weight  of 
evidence  preponderated  against  the  verdict  (a)*  Under 
such  circumstances,  the  courts  disclaim  any  power  to 
controul  the  verdict,  the  jury  being  the  legal  constitu* 
tional  judges  of  the  fact.  Even  the  suggestion  of  sur- 
prize  is  not,  in  all  cases,  a  reason  for  a  new  trial,  though 
under  particular  circumstances  it  may.  So,  if  no 
further  information  can  be  obtained,  a  new  trial  will 
not  be  granted.  Or,  if  the  defendant  might  have  given 
evidence,  which  at  the  trial  it  appeared  prudent  to 
omit ;  that  never  was  ground  for  a  new  trial.  Scarcely 
a  case  happens,  where  evidence,  of  some  kind  or  other,  . 
is  not,  in  discretion,  kept  back ;  and  it  would  be  of 
fatal  consequence,  to  afford  to  the  parties  an  oppor- 
tunity of  introducing  new  evidence  when  they  see 
where  the  cause  presses.  '  So,  if  there  be  a  bill  of 
^xceptionsy  a  new  trial  will  not  be  granted,  to  discuss 
the  point  of  law  on  which  the  bill  is  founded.  The 
bill  of  exceptions  (ordained  by  the  Legislature)  is  in 
the  nature  pf  a  writ  of  error;  and  it  would  be  highly 
improper  to  stop  that  in  transitu^  unless  the  party 
waive  the  bill  .of  exceptions  {b).  So,  an  objection  to 
the  competency  of  witnesses  discovered  after  trial,  is 
not  of  itself  a  sufficient  ground  for  the  granting  of  a 
new  trial;  thojgigh,  provided  the  application  has  other- 
wise merits  to  recommend  it,  it  might  possibly  have 
some  weight  with  the  court.  In  truth,  there  does  not 
perhaps  exist  an  instance  of  a  new  trial  being  granted 
pn  such  an  allegation ;  and  it  would  be  highly  danger- 


(a)  Goslin  y.  Wilcock,  2  WQs.  pany,  Black.  298.      Camden  v.^ 

.306.     Narrisx,  Freeman,  SWih,  Cowery,  Id.  418.     Clark  v^Ste- 

i39.     Swain  v.  Hally  Id.  47.  vens^n^   Id.    803.      Fabrigas  v. 

{b)  Eden  v.  The  K  /.  Com-  Mostyn,  Id.  929. 
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oils  to  establish  saoh  a  precedent  {a).  But  the  dtisco- 
Very  of  ne^  evidehce,  by  the  attorney  of  an  executor 
defendant  (absent  from  EfiglAnd)^  though  in  the  actual 
custody  of  the  attorney  himself,  yet  not  known  by 
him  BO  to  have  been  at  the  time,  has  been  deemed 
ground  for  a  new  trial  (ft).  Where  however  there  are 
two  contfary  Verdiels,  and  the  latter  is  satisfactory  to 
ihe  court,  the  losing  party  is  not  intitled,  by  any  rule 
or  practice,  to  a  thl^d  trial.  There  is  no  such  rule  at 
law,  nor  even  in  equity  (c). 

But  this  meari  of  attaining  the  ends  of  justice,  Wa^ 
hot  heretofore  countenanced  in  the  action  of  ejectment ; 
because  the  injured  party  might  bring  a  new  eject- 
ments But  as  the  courts  became  more  liberal,  they 
adopted  the  practice,  and  granted  new  trials  in  eject- 
ment (as  well  as  in  other  actions),  where  tlie  party 
applying  would  suffer  by  a  change  of  possession ;  as 
where  the  plaintiff  has  obtained  a  verdict,  it  makes  a 
great  differeuce  to  the  defendant,  Whether  he  has  a  new 
trial,  or  is  forced  to  become  plaintiff  in  a  new  eject- 
ment. Ejectments  ate  substituted  in  the  place  of  real 
actions,  in  which  the  title  appeared  upon  the  pleadings, 
and,  of  course^  gave  no  room  for  Mrptitc.  •  **  We 
^*  shotild  therefore**  (snid  Lord  Mat^Sfield,  in  the 
case  of  Clymer  v.  Littler  (d), )  "  rather  lean  to  new 
•*  trials  on  behalf  of  defetidant^,  in  the  Case  of  eject- 
•'  ments,  especially  oil  the  footing  of  sdrprize." 

After  a  new  trial  has  been  granted,  the  court  will 
not  in  generalf  permit  any  amendment  to  be  made  ii» 


■  U  ■  >!■■   k 


(fi)  Turner  V.  Pearte,  1  T.  R*     Black.  966. 
717.  (t)  Parker  v.  Ansel,  Black.  963. 

iff)   Broadhead    t.    Marshal,         (d)  Black.  348. 

the 
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%h&  record ;  the  intent  of  a  new  tml  hekag  tO  sd^Qalt 
the  same  quratiou  to  the  conmlentioa  of  ^ootb^ir 
j wy  (a).  I«L  tibe  case  of  an  ejectnent,  the  courl  nigkM 
relax  the  rale.  But  whateT^  Cvrottr  it  may  be  d»fih 
posed  to  shew,  on  an  application  for  a  new  trial  in 
ejectment,  it  should  always  be  remembered,  that,  on 
such  tjk  application,  the  material  question  .must  be^ 
whether,  under  all  the  circumstances,  the  rerdict  be, 
oir  be  not,  according  to  justice  ;  fep  though  tbe  Judge 
may  have  made  some  trifling  slip  in  his  directions  to  the 
jury,  yet,  if  justice  be  done  by  the  verdict,  the  court 
ought  not  to  interfere  (6).  if  indeed  the  facts  be 
doubtful,  and  the  attention  of  the  jury  has  been  drawn 
from  the  consideration  of  them,  that  is  ground  fdr  a 
new  trial :  but  if  the  facts  be  clear,  and  have  been 
stated  to  the  jury,  the  court  ought  not  to  grant  a  new 
trial,  in  order  to  give  the  unsuccessful  party  the  chance 
of  obtaining  a  verdict ;  provided  (as  before  observed) 
the  former  one  be  agreeable  to  the  equity  and  con- 
science of  the  case^  Nor  will  the  court  grant  a  new 
trial,  merely  because  the  subject  litigated  is  oivaluc^ 
and  importance^  unless  there  be  some  serious  doubt  in 
the  question ;  nor  pierhaps  to  let  the  party  applying 
into  a  defence  of  which  he  was  apprized  at  the  trial  (c). 
Were  the  party,  who  has  a  defence,  which  he  knows 
is  necessary  to  be  establi^ed  at  the  trial;  but,  neglect- 
ing to  make  use  of  it,  relies  upon  another,  in  which  he 
fkils,  permitted' to  avail  himself  of  the  first,  as  ground 
for  a  new  trial,  it  would  be  a  great  inlet  to  perjury, 
and  therefore  such  an  application  would  no  doubt  be 
cautiously  admitted.    JSut  though  tew  trials  may  be 


(a)  Pariervi.  AmmI,  Black.  921.         (^yV^rmm  t.  Bankey,  »T.  It 
(6)  Estwick  Y,  CaUfand,  6  T.     lU. 
R.  425. 


granted 
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granted  in  ejectment,  if  the  circumstances  of  the  case 
justify  it,  yet  it  is  not  every  slip  or  mistake  that  will 
be  admitted  as  a  ground  for  it,  and  more  e^ecially 
if  no  injustice  be  done  (a). 


IX.  The  Judgment  f  and  its  incidents ;  andf  herein^  6f 

the  costs. 

In  this  action,  the  plaintiff  does  not  recover  the 
freehold ;  he  recovers  only  possession  of  the  land ; 
execution  is  of  the  possession  only.  Hence  it  may  be 
asked^  how  he  becomes  seised  according  to  his  title  ? 
To  which  it  may  be  answered,  that  when  a  person  is 
in  possession  by  title  (as  every  one  is,  who  enters  in 
execution  of  a  judgment  in  ejectment,  because  the  law 
does  no  wrong)^the  possession  and  the  title  unite.  It 
is  a  rule  of  law,  that  when  ^  man,  having  title  to  an 
estate,  comes  to  the  possession  of  it  by  lawful  meanSf 
he  shall  be  in  possession  accobdjng  to  his  title  :  as 
where  the  title  is  to  have  a  fee,  he  becomes  seised  in 
fee;  where  the  title  is  to  have  an  estate-tail,  he  becomes 
seised  of  an  estate-tail ;  and  so  on ;  the  law  casting 
the  estate  upon  him  according  to  his  title.  Were  it  not 
so,  an  ejectment  would  be  the  most  .ineffectual  remedy 
for  the  trial  of  titles  to  estates,  and  would  never  answer 
the  purpose  for  which  it  was  brought  into  use,  if  the 
lessor  of  the  plaintiff  had  no  more  than  bare  possession, 
after  an  execution  or  entry  on  a  judgment  in  eject- 
ment.    The  greatest  absurdity  would  follow  were  it 


(a)  Edie  v.  The  E.  L  Company,  Burr.  1226. 

otherwise  j 
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otKerwise ;  for  one  might  hare  a  rightfal  posses^on^ 
with  an  immediate  remainder  to  himself  in  tail ;  a  no- 
tion which  ne^er  existed,  till  (as  was  said  in  argu- 
ment) the  cas^  of  Atkyns  v*  Horde  {a)  came  to  be  de- 
bated. Recognizing  this  doctrine,  Loird  Maksfield, 
in  his  judgment  on  that  case,  says,  ^*  suppose  the  pro- 
ceeding (as  it  is)  a  fictitious  remedy  ;  then  in  truth 
and  substance  a  judgment  in  ejectment  is  a  recovery 
of  the  possession  (not  of  the  seisin  or  freehold),  with- 
^  out  prejudice  to  the^  right,  as  it  may  afterwards  ap- 
^*  pear,  even  between  the  parties.  He  who  enters  un- 
^  der  it,  in  truth  and  substance,  can  only  be  possessed 
*^  according  to  right,  prout  lex  postulate  If  he  has  a 
^^  freehold,  he  is  in  as  a  freeholder :  if  he  has  a  chat- 
tel interest,  he  is  in  as  a  termor ;  and  in  respect  of 
the  freehold,  his  possession  enures  according  to  his 
right.  If  he  has  no  title,  he  is  in  as  a  trespasser ; 
^'  and,  without  any  re-entry  by  the  tme  owner,  is  li- 
'^  able  to  account  for  the  profits.'* 

A  judgment  is  an  act  of  law :  while  it  continues  in 
force,  it  destroys  the  title  of  the  adverse  party.  A 
judgment  in  ejectment,  by  which  only  the  possession 
is  recovered,  not  only  destroys  the  right  of  possession- 
which  was  in  the  adverse  party,  but  gives  a  right  of 
possession  to  the  recoveror.  Were  it  not  to  produce 
that  effect,  the  lessor  of  the  plaintiff  could  neither 
enter,  nor  be  intitled  to  t;he  writ  of  habere  facias  pos» 
sessionem:  but  having  a  right  to  enter,  and  sue  out 
that  writ,  infers  his  right  to  the  possession.  Whilst 
the  judgment  stands  in  force,  it  removes  an  intervening 
estate  out  of  the  way;  during  which  time  it  is  the  same 


44 
U 
44 


(fl)  Burr,  60. 

as 
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M  if  il  had  nerer  existed^ :  and  the  leeoreror's  right 
to  the  pMiession.  mill  ocmtiniiey.  till  the  judgment  be 
revecsed^  or  falsified  in  another  action*  like  the  case 
where  tenant  in  tail  soffers  an  erroneeua  rtcoiviery,  go 
long  aa  the  recoTery  lemains  in  £orce»  it  ia  a  baif  to 
the  toi4  and  the  issue  itttaU  has*  no  mght  to  the  estate* 
tail :  for  i£  tenant  in  tail  shonld  dismse  the  reoomror, 
and  die,  tim  isane  would  not  be  remitted ;  because  he 
haabut  one.  title  to.  the  land  (which  is  by  deacenft),  and 
there  muafc  be  twa  titlea  in.  the  same  person^.to  make  a 
remitter  (ar)w  And  if  by  any  intendment  a  judgment 
in  ajectmenty  after  nerdUt^  can  be  mpportfed,  the  court 
wiU  certainly  susteiu*  it  {b). 

The  yerdid),  bdog  the  gvoundi  of  the  judgment, 
ought  not  to  be  enteDed  fi>r  mmiB  land^  or  for  diflerent 
parcels^  than  the  defendant  was  faundi  guilty  of  b j 
the  verdict*    Yet  a  varianoe  betwecai  the  TenHct  and* 
judgment,  occasioned  by  the  misprision:  ^it  defiudt  of 
the  clerk  in  entering  the  judgment,  is  not  fatal,  but 
may  be  amended,  by  the  couitreTon  after  a  writ  of  error 
brought;     As  where  the  plaintiff  had^  judgment,  quod- 
recuperet  terminum  of  a*  messuage  ted-  ten  aorea  ofi 
land,  and  the  vwdict  acquitted  the  defendant  quoad' 
the  land;  though  die  judgment  was^  larger  than  the 
verdictv  y«t  it  waa  amended,  beoause  ilie  Tariance 
arose  from  misprision  of  the  clerk,  who  had'  not-  pur- 
sued the  Tordict,  which  ought  to  bav^e  been  Ifia  gruide 
in  making  upon  the  judgment,  fmdi  no  mialake  in 
point  of  law,  in  giving  the  judgment.     And  the  party 
ought  not  to  suffisrv  for  the  c^rk'a  misprision,  since  the 
statute  of  8  H.  6.  c.  IS.  giyea  the  Jud^^  in  affinnance 

(o)  Co.  Lit.  849  a.  jRmcc  y.  Potore,  2  New  Rep. 

(b)  MarrU  r.  Barry,  iWih.  J,     36. 

of 
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ibf  their  judgmeDt,  piower  to  atnend  and  reform  i;diat, 
io  their  discretion,  seems  to  be  the  misprision  of  their 
tlerks(a)4 

The  judgitlent  in  ejectnlent  is  either  against  th^ 
ibasual  ejector,  or  against  the  tenant,  upon  a  verdict: 
the  former  is  generally  before,  the  latter  always  after, 
an  appearance*  Where  there  is  a  verdict,  the  judg- 
ment may  be  considered,  either,  where  it  is  for  the 
\iehoIe,  or  for. part  only,  of  the  premises  demanded  by 
the  action  ;  or,  where  there  are  several  defendants  of 
(plaintiffs,  and  one  of  them  dies.  Judgment  againirt 
the  casual  ejector^  is  entered  in  the  three  following^ 
cases  I  1..  where  there  is  no  appearance :  2.  where  the 
landlord  defends  alone,  instead  of  the  tenant :  3.  where ; 
the  tenant,  having  appeared,  refuses  ^t  the  trial  to 
confess  lease^  entry,  and  ouster. 

I 

Where  there  is  not  any  appearance  (which  toiay  be 
known  by  searching  the  Judges  books  in  the  king's 
bench,  and  the  prothonotary's  plea-book  in  the  com* 
mon  pleas),  the  pi£|,iDtiff  must  draw  up  a  rule  for, 
judgment  with  the  clerk  of  the  rules  in  the  former^ 
and  the  secondary  in  the  latter  court;  and  then  make 
an  incipitur  of  the  declaration  on  a  double  half-crown 
8tamp>  and  also  on  a  roll  of  that  Term :  these  he  mu^t 
carry  to  the  clerk  of  the  judgments  in  the  king's  benchi 
and  to  the  prothonotary  in  the  common  pleas,  who,  ou 
seeing  the  rule  for  judgment,  will  sign  it  accordingjly*' 
But  in  the  common  pleas,  the  plaintiff  mUst  make.Qut. 
a  warrant  of  attorney  for  the  defendant,  and  carry  it, 


atmitmttmmummmim^ii*^. 


(a)  Masm  y.  Fox,  Cro.  Jac,  632. 
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ivnth  the  o(her  papers,  to  the  prothonotary,  when  60 
signs  the  judgment. 

If  judgment  be  signed  against  the  casual  ejector, 
and  it  be  made  appear  that  no  declaration  was  regu- 
larly served,  the  court  will  set  it  aside.  Also,  where 
judgmejit  has  been  obtained  against  the  casual  ejector, 
but  no  trial  lost,  the  court  will  (on  payment  of  costs, 
and  the  tenant  entering  into  the  common  rule  to  con- 
fess lease,  &c.)  set  aside  the  judgment,  as  in  other 
actions;  and  not  put  the  tenant  to  the  charge  and 
hazard  of  recovering  back  possession  by  another 
action. 

Secondly,  where  the  landlord  defends  alo|ie,  instead 
of  the  tenant,  judgment  must  be  entered  against  the 
casual  ejector;  that  the  plaintiff,  after  haying  tried  his 
cause  against  the  landlord  and  succeeded,  may  have 
the  benefit  of  his  Verdict,  and  obtain  possession  under 
the  judgment  against  the  casual  ejector,  which,  under 
such  verdict,  he  could  not  (a). 

Thirdly,  where  the  tenant,  having  appeared,  refuses, 
at  the  trial,  to  confess  lease,  entry,  and  ouster,  the 
judgment  against  the  casual  ejector  cannot  be  entered 
till  the  postea  be  returned,  on  which  is  indorsed,  that 
the  nonsuit  was  for  want  of  confessing  lease,  &c. :  for 
it  does  not  appear,  that  the  defendant  has  not  com- 
plied with  the  rule,  till  after  the  assizes  pit  .which  the 
cause  was  to  have  been  tried ;  therefore  the  judgment 
cannot  be  entered  till  the  next  Term  after  such  as« 
sizes  (b). 


m0m 


(a)  Hobmm,  d.  Bighmi  V.  Dod-        (b)  Sir  Hugh  Middkion^t  ease, 
mi,  Btfties,  179.  1  Keb.  249. 

Mliere 
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*  Where  the  plaintiff  hath  a  verdict  for  th^  i^hole;  or 
for  part  only,  of  the  thing  demanded. 

J(  the  plaintiff  obtain  a  verdict  for  the  whok,  the 
entry  of  the  jadgment  is,  that  the  plaintiff  recuperet 
ierminum  versus  defendentem  de  et  in  tenementis  pree^ 
dictis  et  qudd  defendens  capiatur  (<z).  The  fijst  judg- 
ment of  this  kind  seems  to  have  been  about  14  Hen.  7* 
For  originally  the  plaintiff  recovered  only  damagefli^ 
in  this  action  \  because  terms  for  years  were  so  en-^ 
tirely,  at  common  law,  in  the  power  of  the  freeholder, 
that  they  were  generally  short,  and  often  expired  be- 
fore the  suit  could  be  determined :  but  about  the  reiga 
of  Hen.  7.  they  began  to  extend  to  a  great  length, 
which  necessarily  and  in  reason  altered  the  judgments 
The  remedy  would  not  have  been  commensurate  to  the 
injury,  if  the  plaintiff  could  only  have  recovered  da- 
mages, when  he  had  made  out  his  title  to  a  long  term, 
which,  upon  the  face  of  the  record,  must  appear  to 
the  court  to  be  subsisting :  hence  the  judgment  was, 
qudd  recuperet  terminum. 

But  if  the  judgment  be  entered,  qudd  recuperet  pos-^ 
sessionem  termini  prtedicti,  this  is  as  operative  as  if  it 
had  been  recuperet  terminum  preedictum;  because 
both  signify  the  same  thing,  and  the  possession  only 
is  to  be  recovered  on  the  habere  facias  possessionem  (6). 
Hence,  if  the  term  expire  pending  the  suit,  the  plsaB*- 
tiff  cannot  recover  the  possession  j  because  the  court 
cannot  give  judgment  for  the  land,  when  it  appears  on 
the  face  of  the  record  that  the  title  to  it  is  determined  : 


(a)  F.  N.  B.  220.  H.  (5)  Matthew  v.  Ha$$ely  Cro. 

Eliz.  144. 
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*'  Qudd  guerens  sit  in  misericordid  pro  f also  clamored* 
is  not  peculiar  to  this  action,  and  therefore  need  not  be 
insisted  on;  but  if  the  plaintiff  declare  against  three, 
of  several  parcels,  one  be  acquitted  of.  all,  and  the 
other  two  of  part,  but  found  guilty  of  the  residue,  it 
need  not  be  twice  entered  that  the  plaintiff  is  in  misC' 
ricordid ;  that  is,  once  pro  falso  clamor e  against  the 
person  acquitted  of  all,  and  a  second  time  pro  falso 
clamor e  against  the  other  two,  who  are  acquitted  of  part. 
It  is  sufficient  to  say,  that  the  plaintiff  W/  in  misericordid 
quoad  all  the  defendants ;  tlien  on  the  face  of  the  judg- 
ment it  is  well  enough,  reddendo  singula  singulis  {a). 

N 

If  defendant  be  acquitted  of  part,  and  judgment  be 
entered  qudd  defendens  sit  qietus,  quoad  that  part 
whereof  he  is  acquitted,  this  is  error :  because  the 
judgment  in  this  action  is  not  final,  as  in  a  writ  of 
right:  nor  does  it  protect  the  defendant  from  any 
further  suit,  but  only  acquits  him  against  the  title  set 
up  by  the  plaintiff  in  the  action.  But  as  the  plaintiff's 
demand  was  groundless  as  to  that  part  whereof  the 
defendant  was  acquitted,  the  judgment  as  to  that  is, 
qudd  defendens  eat  inde  sine  die ;  for  the  plaintiff,  as 
to  that,  has  no  farther  cause  to  detain  him  longer  in 
court  And  if  one  of  the  defendants  die  after  verdict, 
the  plaintiff,  as  hereafter  will  be  shewn,  shall  have 
judgment  against  the  survivor,  on  suggesting  the  death : 
but  then  the  judgment  must  be,  that  the  survivors 
capiantur  ;  and  as  to  the  person  deceased,  qudd  querens 
nil  capiat t  ^c.  {b). 

The  latter  part  of  the  judgment,  vix*  quid  querens 


(a)  Dechrow   y.  Jenh,    Cro,         (i)  Tayhr  r,  WiUfortf    (Uro, 
Car.  178.  Eliz.  768. 

nil 


compounded  for  the  fine,  which  was  uncertain  in  its 
nature;  and  th^  crown  itself  receiving  not  any. benefit, 
from  the  fines,  inasmuch  as  they  were  never  estreated 
into  the  exchequer; — to  prevent  the-  abuse,'  therefore, 
this  process  was  taken  away  by  statute  (a).  The  plains 
tiff  is  now  to  pay  the  officer,  in  lieu  of  the  fine,  the 
sum  of  six  shillings  and  eight-pence,  which  is  allowed 
the  plaintiff  in  costs,  ^ 

In  the  case  o(  Lindsey  v.  Sir  John  Clerk  (b),  the 
plaintiff  had  a  verdict  in  ejectment  upon  an  original 
in  B.  R.  and  a  writ  of  error  was  brought  in  parliament ; 
to  prevent  error,  it  was  moved  to  have  the  opinion  of 
the  Judges,  upon  the  3th  and  6th  of  Will.  &  Mary, 
which  takes  away  the  capias  pro  Jine  in  cases  of  this 
nature;  "  whether  since  that  statute  any  judgment, 
qudd  defendens  capiatiir,  ought  to  be  entered  on  record 
in  judgments  on  actions  vi  et  armis,  &^t.  or  whether 
any  other  special  entry  ought  to  be  made  in  lieu 
thereof,  taking  notice  of  that  statute."  After  debate 
it  was  held,,  that  the  statute  having  taken  away  the 
fine,  no  judgment  of  capialur  should  be  entered 
against  the  defendant,  nor  any  thing  in  lieu  thereof, 
but  the  clause  should  be  totally  omitted  in  the  judg- 
ment 

And  formerly,  in  an  ejectment  against  baron  and 
feme,  tlie  husband  was  acquitted,  and  the  wife  found 
guilty ;  the  judgment  was  quod  capiantur^  and  held 
good;  because  that  was  only  for  the  fine,  which  the 
husband  should  pay,  as  the  wife  could  not  (c). 


^.'>».IJi—hi^M«»*»^^Wi— *«»—>«— ^1 


(a)  6  &  6  W.  &  M.  c.  12.  (c)  Mayo  v.  Cogskill^  Cro.  Car. 

ip)  Cartb.  390.-  0  Mod.  285.         406, 

"  Quod 
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*'  Qudd  guerens  sit  in  misericordid  pro /also  clamor e 9^* 
is  not  peculiar  to  this  action,  and  therefore  need  not  be 
insisted  on;  but  if  the  plaintiff  declare  against  three, 
of  several  parcels,  one  be  acquitted  of.  all,  and  the 
other  two  of  part,  but  found  guilty  of  the  residue,  it 
need  not  be  twice  entered  that  the  plaintiff  is  in  mise^ 
ricordid  ;  that  is,  once  pro  /also  clamor e  against  the 
person  acquitted  of  all^  and  a  second  time  pro  falso 
(lamore  against  the  other  two,  who  are  acquitted  of  part. 
It  is  sufficient  to  say,  that  the  plaintiff^//  in  misericordid 
quoad  all  the  defendants ;  then  on  the  face  of  the  judg- 
ment it  is  well  enough,  reddendo  singula  singulis  (a). 

If  defendant  be  acquitted  of  part,  and  judgment  be 
entered  qudd  defendens  sit  qietus,  quoad  that  part 
whereof  he  is  acquitted,  this  is  error :  because  the 
judgment  in  this  action  is  not  final,  as  in  a  writ  of 
right:  nor  does  it  protect  the  defendant  from  any 
farther  suit,  but  only  acquits  him  against  the  title  set 
up  hj  the  plaintiff  in  the  action.  But  as  the  plaintiff's 
demand  was  groundless  as  to  that  part  whereof  the 
defendant  was  acquitted,  the  judgment  as  to  that  is, 
qudd  defendens  eat  inde  sine  die  ;  for  the  plaintiff,  as 
to  that,  has  no  farther  cause  to  detain  him  longer  in 
court  And  if  one  of  the  defendants  die  after  verdict, 
the  plaintiff,  as  hereafter  will  be  shewn,  shall  have 
judgment  against  the  survivor,  on  suggesting  the  death : 
but  then  the  judgment  must  be,  that  the  survivors 
capiantur  ;  and  as  to  the  person  deceased,  qudd  querens 
nil  capiat f  S^c.  (b). 

The  latter  part  of  the  judgment,  viz*  qudd  querens 


(a)  Deckrow   t.  Jenh,    Cro.         (i)  Tayhr  r,  Wit^e^    (Uro, 
Car.  178.  Eliz.  768. 
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nil  capiat f  ^x.  has  b^ea  held  to  b^  tmneoesBikry  j  be^- 
caose,  an  suggesting  the  death,  it  is  awarded' by  the 
cpurty  <<  that  farther  proceedings  shall  stpy  against  the 
**  person  deceased  (a)/* 

Where  there  are  several  defendantsy  or  .plaintij&» 
and  one  of  them  dies,  how  the  judgment  is  to  be 
taken  and  entered.  If  there  be  several  defeiulaat$j^ 
and  one  dies,  after  issue  joined  and  before  verdictj  or 
^after  verdict  and  before  jadgment,  the  plaintiflt  m^J 
proceed  against  the  siurvivors :  but  then  he  ought  to 
suggest  the  death  of  that  defendant  on  the  plea  roU ; 
for  it  is  not  necessary  to  enter  the  suggestion  on  the 
nisi  prius  roll,  unless  to  direct  the  Judge  between 
whom  he  is  to  try  the  issue,  and  that  he  has  juri^dicr 
tion  to  try  it  (b). 

m 

This  was,  decided  in  the  case  of  Far  v.  t)enn  (c),  on 
a  writ  of  error.  Denn  was  plaintiff  in  the  court  be- 
low, and  Elizi^beth  Far  and  Rebecca  Savit  Far  were 
defendants.  Issue  had  been  joined  between  the  plain- 
tiff and  both  the  defendants,  and  day  was  given  to  the 
parties,  &c.  '<  At  which  day  (ui>ing  the  language  of 
!'  the  record),  comes  as  well  the  plaintiff  a3  the  said 
f*  Elizabeth  Far;  but  the  other  defendant,  Rebecca 
t*  Savil  Far^  doth  not  coipe  :  and  the  sheriff  doth  nqt 
'^  return  his  writ,"  Then  the  death  of  Rebecca  Savil 
Far  >yas  suggested  ou  the  roll,  in  the  usual  way,  a  new 
venire  awarded  to  try  the  issue  against  the  surviving 
defendant  Elizabeth  Far^  and  "  that  all  further  pro- 
f*  ceedings  against  Rebecca  SavU  Far  shall  cease." 


(a)  Far  t,  Denn,  Burr.  363.        409. 

(0  Grijfif^  r.  Lawrence,  Moor.        (c)  Burr.  308. 

Then 
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Then  was  s^t  forth  the  i<ecoi*d  of  the  post  ea  at  the 
sizes,  and  the  recorery against  Elizdbetk  Far}  and  the 
judgment  vr^f  **  that  the  plaintiff  retoTer  his  teraf 
f*  against  the  said  Elizabeth  Far^  It  was  objected^ 
that  the  nisiprius  roll  was  erroneous  in  itself — ^that  the 
nisi  prius  record  varied  materially  from  the  plea  roll-— 
that  the  ottiission  of  ^<  qudd'  querens  7iil  capiat  per 
breve,'*-M  to  Rebecca  Savil  Far f  made  the  judgment 
erroneous-^and  that  judgment  ought  not  to  have  been 
for  more*  than  a  moiety  of  the  lands  demanded.  The 
death  of  'Rebecca  Savil  Far^  it  was  said,  ought  to  have 
been  suggested  upon  the  nisi  prius  record ;  and  it  was 
not  sufficient  to  mention  it  in  the  jurat  a  part  only.. 
Waldo  V.  Harrison  {a)  was  cited  ;  where  the  jurata 
in  the  record  of  nisiprius  was  amended,  on  the  ground 
that  the  Jurata  part  of  the  record  is  not  an  award  of 
the  court ;  but  only  to  annex  the  proceedings.  Re-s 
becCa  Savit  Far  was  in  that  part  said  to  be  dead ;  but 
that  was  only  in  a  parenthesis,  by  way  of  recital,  and 
not  in  the  part  proper  for  a  suggestion  of  that  descripni 
tion— 'Which  ought  to  be  a  full  and  positive  assertion---^ 
inasmuch  as  proceedings  are  had  upon  it.  That  the 
recital  did  not  authorize  the  Judgq  to  try  the  cause 
bettreen  one  of  the  parties  only.  There  ought  there-, 
fore  to  be  a  new  venire  awarded,  or  the  former  one 
ought  to  have  been  awarded  against  both  the  defend- 
ants. And  though  the  death  must  be  suggested  (6), 
yet  a  recital  was  not  a  suggestion  ;  and  which  was  not  a 
discontinuance,  but  a  mis-trial,  not  helped  by  the  statute, 
of  Jeofails.  That  the  nisi  prius  record  varied  material- 
ly from  the  plea  roll,  for  it  was  not  between  the  same 
parties. — Lord  Mansfield  thought  there  was  no  dif-: 

»  —  ■■»—■    ■  iw  I     \   m     I       ■    I  11 Ill  mm»mmmm,mmmmmmmimmm*»m'^^  \  i  !■  i     i  — ».i»-i^»  i  i      ■   ■■    ■ 


(o)  Barnes.  8.  •(*)  8  &  9  W.  S.  c.  11.  s.  7. 

ficidty 


^jcmlty  In  the  objejoikms.     Tlie  ih?ee  first  were  popiore; 
than  'whether  the  Judge  had  jurisdiction  ,tQ  tijjr  the  . 
cause  between  the  plmntifF  and  the  living  fd^ej;^K|t^ 
only.  •  JIow  the  suggestion,  award,  and  all  th<p  pi^^^f. 
ceedings,  shewed  one  of  the  defendants  to  bp  d?9d<4  i 
There  was  an  award  for  the  proi^eedings  to  stay  as  to. 
that  defendant,  and  prof^eed  against  the  other  only  i. , 
^nd  the  jqry  was  awardjBd  as  against  the  living  onc^x. 
the  other  being  dead.     Both  were  ali^e  when  .isme. 
was  joined ;  and  it  .was  prpperly  awards  updn  th^^^, 
issue  roH,'and  ackni»wledged.    The  nin  prius ;roU  j^.^s^[\ 
only  f<Mr  the  direction  qf  the  Judge,  to  try  it :  ai^dr  it  i 
was  not   traversable    on  that  roll,      ^^The  twa  J«^rti,, 
^^  poii^s  are  as  plain.     The  judgment  is.  tight  enough  ^^ 
<'  and  execution  musi;  be  taken  out  acoQi:ding  tp  tfh<^  > 
i*  right  and  justice  of  what  is  really  repOTereid."    iMjr*i » 
justice  Dakiso^.  held.it  not  neeesnary sto  Qnt^r  anii > 
transcribe  the  very  words  of  the  suggestion  fromtth^- 
plea  roll  upon  the  nisi  prius.  roll, . aiaid . all  the;^Onti-^ . 
nuances;    but  only  enpugh  to  notify  to  the  ^Jndg^,: 
what  issues  he  was  to  try,  and  between  whom*  ^".lilir 
is  as  properly  put  in  the  jurataf  as  any  where  else:;iiaiid  i 
}t  could  not  be  traversed  on  the  nisi  prius  rpU  ^  h&re  is  t 
no  variance,  but  only  an  omission  of  !what  wasjjoieees^f 
sary  to  be  put  in.    And  ther^  was  no  need  of  the* 
f  querehs  nil  capiat  per  breve ;   there  is  sufficient^  witjuw. 
out  it.    A^  to  the  last  exoeption,4hey  mig^ht^he  join^tc 
tenants ;  and  then  'tis  strictly  right.     But  if  not^  th^v 
jplaintiff  recovers  hills  term;  and  must  take  .cao^^nnHtl^ 
to  take  .out  executtipn  for  more  than  .he  had  a  right  rti^^ 

j-ecoverJ^  i  r 

I  •  .  •  •  •     . 

»  .  .       -J 

If  the  plaintiff  proceed  to  trials  and.  obtain  judg^ 

jnent  against  all  j^he  defendants,  without  such,  suggest 

tion, 
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tion,  it  is  enfor ;  because  there  can  be  no  yerdict  or 
judgment  against  a  person  not  in  being.  Tlue  ie  to ' 
be  understood,  where  several  defendants  make  a  joint 
defence  for  the  whole  land  demanded :  for  there  they 
have  a  joint  title ;  conaequMitly  the  death  of  one  can 
not  abate  the  action,  because  the  whole  interest  conies 
by  surriTorship  to  the  others :  then  the  plaintiff  hath 
sttU  persons  before  the.  court  to  defend  for  the  whole, 
aad  may,  on  suggesting. the  death  of  one  of  the  de- 
fsndantSf  proceed  against  the  rest.  But  where  the  de« 
daration  against  the  casual  ejector  is  for  seTeral  par- 
cels, appertaining  to  sereral  defendants,  and  each  de- 
fends for  his  part  only,  there,  on  the  death  of  one  of 
them,  the  plaintiff  cannot  proceed  against  the  surriTors 
for  ALL  the  land  demanded  in  his  declaration :  for 
upon  each  defendant  appearing  for  a  part  only,  there 
are  declarations  delivered  against  each  of  them,  yuoad 
his  part ;  which  make  them  in  the  nature  of  distinct 
defendants ;  consequently,  as  to  that  part  which  was 
defended  by  the  deceased,  no  person  remains  incourt 
ag^ainst  whom  judgment  can  be  given,  or  eMcution 
awarded. 

So  where  there  are  several  plaintifis,  and  one  dies 
before  verdict,  or  judgment,  the  survivors  may  pro- 
ceed ;  because,  where  several  declare  on  one  lease,  it 
is  manifest  on  the  face  of  the  declaration,  that  they 
have  9k  joint  interest,  which,  on  the  death  of  one,  must 
survive ;  the  survivors  therefore,  haviis^  the  whole  in- 
terest, may  proceed  for  the  recovery  thereof.  We 
may  add  to  this,  that  an  ejectment  being  an  action  <tf 
trespass,  if  several  ^commit  a  trespass,  and  one  dies, 
there  can  be  no  reason  why  the  rest  should  not  be  pu« 
nished  for  the  trespass ;   and  therefore  they  may  be 

proceeded 
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proceeded  against.  Bo  where  aa  ouster,  which  is  a 
trespass,  is  committed  on  the  joint  possession  of  ileve- 
ral,  and  one  dies,  as  the  joint  interest  sarvires,  it  is 
but  reasonable  that  the  survivors  should  have  redress 
for  the  injury  which  was  done  to  the  possession; 
therefore  surviving  plainti£&  are  allowed  to  proceed. 

One  of  several  joint  defendants  'died  after  issue 
joined  and  before  verdict,  the  plaintiff  proceeded  to 
trial  against  all,  and  afterwards  suggested  that  one  of 
the  defendants  died  after  verdict,  which  the  other 
defendants  admitted  to  be  true ;  on  which  the  plaintiff 
had  judgment  against  the  survivors,  who  brought  a 
writ  of  error ;«— the  court  thought  it  could  not  correct 
this  after-judgment ;  because  the  judgment,  as  given, 
must  stand,  the  court  having  no  power  over  it,  at  least 
after  the  Term  in  which  it  was  g^ven.  And  in  the 
exchequer-chamber  they  doubted  if  the  error  (if  such 
there  were)  could  be  tried  there ;  because  the  statute' 
of  nisi  prius  did  not  extend^ to  that  court,  which  was 
newly  created  (a). 

But  in  a  latter  case  it  is  said,  that  if  an  ejectment 
be  brought  against  two,  and  after  issue  joined,  one  of 
them  dies,  and  a  venire  is  awarded  as  to  both  the  de- 
fendants, and  a  verdict  given  against  them,  yet,  upon 
suggesting  the  death  of  one  of  them  upon  the  roll,  the 
plaintiff  shall  have  judgment  for  the  whole  against  the 
other  (b).  In  such  case,  it  is  certainly  the  better  way 
to  suggest  the  death  on  the  roll  before  trial ;  and  to 


<a)  FitzUrberi  r,  Leaek,  Cro.        (b)  Qree  r.  EoUe,  Lord  Raym. 
Par.  ^14,  7IT, 

award 
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awards  venire  to  try  the  issue  against  the' surviving^ 
defendant  (a). 

If  an  ejectment  be  brought  against  baron  and  feme, 
and  the  plaintiff  has  a  verdict  against  both,  but  before 
judgment  the  husband  dies,  the  plaintiff^  on  suggest^ 
ing  his  death,  may  have  judgment  against  the  wife  ; 
not  only  because  it  was  a  trespass  committed  by  the 
wife,  and  therefore  she  is  punishable  for  her  own  act, 
when  injurious  to  another ;  but  because,  where  the 
wife  is  found  guilty  of  the  ejectment,  she  must  either 
have  obtained  that  uulawfiU  possession  johilly  with 
her  husband,  and  then  it  survives,  or  else  must  have 
had  the  whole  possession  in  her  own  right ;  in  either 
ease  the  plaintiiF  may  punish  her,  and  recover  the  pos<r 
session,  which  is  wholly  in  her  on  the  death  of  her 
husband  (6).  ' 

r  / 

Where  there  is  but  one  plaintiiF  in  ejectment,  smd 
after  verdict  on  a  trial  at  bar,  but  before  judgment; 
given,  the  plaintiff  dies,  yet  the  court  may  proceed  to 
give  judgment  for  him  though  he  be  dead ;  because 
the  judgment  and  verdict,  being  both  in  one  and  the 
same  Term,  relate  to  the  first  day  of  that  Term,  at 
which  time  the  plaintiff  was  alive  (c). 

But'if  the  trial  had  been  at  nisipriusy  and  the  plain* 
ti'ff  had  died  after  verdict  and  before  the  day  inbancoy 
no  judgment  could  have  been  given;  because  the. 
postea  cottaes  in,  as  of  the  Term  subsequent  to  the  death 


I*      lii    »  »i^*Ai^^h.^^^. 


<»)  Far  ¥•  Den,  fiarr.  362.  Jao.  35G.  S.  C. 

(h)  Lee.  t.  Jtwokeletf,  1  Roll.         (c)  1  Roll  Abr.  7«a. 
Rep.  14.    Rigley  v.  Zee,  Cro^ 

of 


t4 


t)f  the  plaintiff;  and  the  judgment  cannot ,  by  aay  tela^^ 
tion,  precede  the  death  of  the  plaintiff :  conseqfuently 
the  judgement,  whether  given  for  oi*  against  him,  niust 
be  erroneous.  * 

This  however  was  at  common  law ;  for  now,  by  tk$ 
17  Car.  2,  c.  8.  made  perpetual  by  1  Jac.  2.  c.  17i» 
s.  5.  it  is  enacted,  that  ^^  in  all  actions  personal,  real> 
or  mixt,  the  death  of  either  party,  between  the  Viev^ 
diet  and  the  judgment,  shall  not  hereafter  be  alledg^ 
**  ed  for  eri'or ;  so  as  such  judgment  be  entered  within 
"  two  Terms  after  such  verdict."  In  the  construction 
of  this  statute,  it  hath  been  holden,  that  if  judgibent 
be  signed,  though  it  be  not  entered  on  the  roll  witibin 
two  Terms  after  the  verdict,  it  is  sufficient :  and  that 
if  either  party  die  afte?''  the  commencement  of  the  as* 
siziss,  though  before  trial,  it  is  within  the  remedy  of 
the  statute,  inasmuch  as  the  assizes  are  in  law  but  a^ 
one  day  (a). 

'But  n  scire  facias  must  issue  previous  to  exeoutiouj 
as  in  Eaj^l  v.  Brown  (b).     The  plaintiff  died   after 

verdict,  and  before  judgment  was  entered  i  aftei*wards, 

♦ 

judgment  was  entered  and  execution  taken  out,  with- 
out any  scire  facias  sued  out  at  the  suit  of  the  repre- 
sentative. It  was  moved  to  set  aside  the  fieri  facias, 
and  it  was  held,  that  although  the  judgment  was  re- 
gularly entered  by  17  Car.  2.  c.  8.  yet  the  ^eri  facias 
issued  irregularly,  for  there  ought  to  have  been  a  scire 
facias ;  so  the  fieri  facias  was  set  aside,  and  the  money 

,  f 

levied  ordered  to  be  restored  to  the  defendant. 


(a)  Helie  v.  Baker,  1  Sid.  385.  (6)  1  Wils.  302. 

Salk.  8,  pi.  21. 

In 
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In  eases  of  importimcey  the  court,  after  argument, 
sometimes  take  time  to  deliberate  previous  to  giving 
judgement;  under  such  circumstances,  and  that  the 
party  may  not  be  prejudiced,  it  will  permit  judgment 
to  be  entered,  as  of  the  Term  in  which  the  postea  was 
returnable,  nunc  pro  tunc.  Thus  in  Tooker  v.  The 
Duke  of  Beaufort  (a),  (where,  while,  the  question  was 
depending  before  the  court,  who  took  time  to  advif^ 
after  argument,  the  defendant  died),  it  was  moved  for 
leave  to  enter  up  judgment,  as  of  the  next  Term  after 
the  verdict,  which  was  the  Term  in  which  it  might 
have  been  entered  up,  if  a  motion  had  not  obstructed 
iL  1  Leon.  187.  Islof's  Cmc.  It  is  discretionary  in 
the  court  to  grant  this  or  not.  1  Sid.  402.  Crhpe  and 
Jackson  V.  Mayor  of  Berwick^  in  point,  1  Yentr.  58. 
90.  S.  G.  Lord  Mansfijsld.  It  seems  reasonable ; 
take  a  rule  to  shew  cause.  The  role  was  afterwards 
made  absolute. 

Formerly,  though  the  death  of  the  plaintiff  abated 
the  action,  yet,  because  the  lessor  of  the  plaintiff  was 
looked  upon,  by  the  court,  to  be  the  person  concerned 
IK  iNTfiRKST,  if  there  was  any  one  of  the  same  name 
with  the  plaintiff,  the  court  would  presume  him  to  have 
been  the  person ;  and  in  such  case  not  suffer  the  action 
to  abate,  because  the  lease  was  made  to  the  plaintiff, 
only  to  try  the  title.  Yet  it  is  said,  that  if  the  nominal 
plaintiff  release  to  one  of  the  tenants  in  possession, 
who  is  made  defendant,  such  release  is  a  good  bar ; 
because  the  plaintiff  cannot  recover  against  his  own 
release,  since  he  is  plaintiff  on  the  record.  But  if 
such  a  release  had  been  pleaded,  the  court  would  pro- 

(a)  Burn  146. 

bably 
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bably  baye  solemnly  decided  against  it;  OTy  at  leasts 
have  permitted  the  lessor  of  the  plaintiff  to  chaolge  tha 
name  of  nominal  plaintiff;  for  the  release  is  a  eoti» 
tempt.  Now  however  such  an  objection  cannot  pr^ 
bably  arise,  inasmuch  as  the  plaintiff  on  reaord  is  not 
only  nominal^  but  generally  Jictitious ;  as  John  DoCp 
John  Goodrightf  John  Goodtitk^  ^c.  and  supposii^ 
such  a  circumstance  to  exist,  yet,  at  this  day,  the  de- 
fendant could  not  plead  such  a  release ;  because  he  is 
tied  down,  by  the  rule,  to  rely  on  die  genera!  issue. 
If  he  were  to  offer  such  aVplease  at  the  trials  it  would 
not  be  admitted  to  defeat  the  action ;  the  court)  on 
the  contrary,  would  exert  every  mean,  within  its  power, 
to  discountenance  the  practice  of  colluding  w^h  the 
nominal  plaintiff. 

Incid^it  to  the  judgment  are  the  costs,  of  expwces 
of  the  action,  which  are  therefore,  as  next  in  order, 
to  be  treated  of.  If  the  tenant  do  not  appear,  and 
judgment  be  consequently  entered  against  the  casual 
ejector,  the  plaintiff  has  no  other  remedy  for  his  costs, 
than  for  an  action  for  the  mesne  profits ;  in  which  l^ey 
are  recoverable  against  the  tenant,  as  consequential 
damages :  but  if  the  tenant  appear,  and  be  made  de- 
fendant, under  the  usual  terms  of  confessing  lease,  Slc. 
and  afterwards,  at  the  trial,  refuses  to  make  that  con- 
fession, he  is  liable,  upon  the  rule  by  which  he  was 
made  defendant,  to  the  payment  of  costs;  which  if 
not  paidf  an  attachment  lies  against  him :  and  this  is 
all  the  remedy  which  the  plaintiff  has  for  his  costs,  if 
he  be  nonsuited,  by  the  defendant  not  confessing 
lease,  &c»  If  the  tenant  appear,  confess  lease,  &c. 
and  a  verdict  be  given  against  him  upon  the  trial, 
the  judgment  thereupon  is  entered  against  the  te- 
nant; 
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nant;  oh  which  jadg'ment,  the  plaintiff  may  take  6ci{ 
execution,  as  in  ordinary  cases :  for  this  is  not  a  casef 
provided  for  by  the  rule  (a). 

By  the  words  of  the  old  rule  it  appears,  that  thd 
original  practice  in  the  king!s  bench  was^  that  upon 
not  confessing  lease,  &c.  the  defendant  paid  no  cost^; 
And  tliusy  the  rule  in  the  king's  bench  differed  from 
that  of  the  common  pleas,  which  in  such  case  required 
the  defendant  to  pay  the  plaintiff  his  costs,  to  be  taxed 
by  the  prothonotary,  thereon:  but^  in  the  former  court,* 
the  rule  only  excused  the  plaintiff  from  the  costs  of  thd 
non  proSf  in  case  the  defendant  did  not,  at  the  assizes, 
confess  lease,  &c. ;  therefore  (in  13  Car.  2.)  on  a  motioit 
that  the  defendant  should  pay  costs,  for  not  confessing 
lease,  &g.  it  was  denied  (b).     Afterwards,  the  rule  iii 
the  king's  bench  came  to  be,  that  upon  the  defendant 
denying  at  the  assizes  to  confess  lease,  &c.  the  rule  for 
confessing  it  should  be  carried  to  the  master,  who 
should  tax  costs  upon  it;  which  cost  should  be  de-^ 
manded  of  the  defendant,    by  some  person  haring 
authority  from  the  plaintiff's  lessor,  for  so  doing ;  then, 
if  the  same  were  not  paid,  the  court,  upon  affidavit 
and  motion,  would  grant  an  attachment  against  the 
defendant;  for  it  was  but  reasonable,  that  when  the 
plaintiff  was  at  an  expence  to  bring  his  cause  to  trial, 
the  defendant,  who  deprived  him  of  the  benefit  of  that 
trial,  should  pay  his  costs:  hence  the  practice  in  the 
king's  bench  was  altered^  in  conformity  with  that 
of  the   common    pleas,    that   the    practice    of  both 
courts  should  be  uniform  on  the  subject,  and  the  ac-* 


(a)  Little  r.Heaton,Stlk.  259.      WilKamsy.HaU,  Id.  602,    LU- 
Goodright  t.  Vice,  Barnea,  182.      tie  v.  Heatm,  SUk.  2S9.     UL 
(6)  paviei  case,  1  Keb.  28,     Pr.  Reg*  503. 

tion 
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tion  not  be  confined  to  the  controul  of  tlie  latter  court 

4 

only. 

In  Thrustout  y.  Badwell  («),  (in  C.  P.)  the  lessor  of 
the  plaintiff  died  before  the  commission-day 
of  the  assizes,  the  cause  was  called  6n^  and  the  plain^ 
tiff  was  nonsuited ,  because  the  defendant  did  not  con- 
fess lease,  &c.  The  court  being  afterwards  moved, 
that  the  prothonotary  might  tax  costs,  upon  the  con- 
sent-rule, for  the  executor  of  the  plaintiff*s  lessor,  it 
was  insisted  for  the  defendant,  that  the  executor  was 
not  intitled  to  costs,  the  rule  being  merely  personal ; 
that  if  there  had  been  a  verdict  for  the  defendant,  he 
could  not  have  had  any  costs ;  and  that  no  attachment 
could  be  issued  against  an  executor  for  non-payment 
of  costs  in  such  a  case,  nor  could  any  action  be  sus- 
tained for  them  on  either  side :  and  of  that  opinion 
was  the  court.  But  in  another  case  (Goodright  v. 
Holton  (b)f  ),  where -the  plaintiff's  lessor  died  ajC^tek 
TRIAI-  of  the  cause,  it  was  ordered  that  the  defen- 
dant  should  pay  to  the  representative  of  the  plaintiff's 
lessor,  the  costs  which  had  been  taxed  on  the  consent-*^ 
fule. 

Where  a  verdict  is  given  for  the  defendant,  or  the 
plaintiff  be  nonsuited,  for  any  other- cause  than  that 
of  not  confessing  lease,  &c.  the  defendant  must  tax  his 
^osts  on  the  postea^  as  in  other  actions  j  and  sue  out  a 
capias  ad  satisfaciendum  for  the  same  against  the  plain- 
tiff, which  he  must  shew,  under  seal,  to  the  plaintiff^'s 
lessor,  and  at  the  same  time  serve  him  with  a  copy  of 


I  Bi  I  ■ 


(a)  2  WOs.  7.    See  also  ./aco^  commission  day  and  the  day  of 

V.  Miniconif  7  T.  R.  31.  where  trial.                                      * 

the  defendant  died  between  the  (b)  Barnes,  119, 

H  H                                        the 
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tbe  consent'-rule ;  then  if  the  lessor,  heing  required, 
refuse  to  pay  the  costs,  the  court,  on  motion,  will 
grant  an  attachment  against  him  (a).  But  in  Doe^  d^ 
Prior  4'  Vj^  ▼.  Salter  (b),  the  court  held  that  the 
only  mode  to  get  the  costs  of  a  nonsuit  upon  the  me-^ 
rits  is  to  serve  the  party  with  a  copy  of  the  consent- 
rule,  and  allocatur  of  costs,  after  which  an  attach- 
ment may  issue,  and  Mansfisld,  Ch.  J.  expressed  a 
hope  that  nothing  so  absurd  as  a  capias  ad  satisfacien^ 
dum  against  the  nominal  plaintiff  would  ever  again  be 
heard  of. 

The  plaintiff  in  ejectment,  though  he  be  but  nomi-^ 
nal,  yet  if  he  be  not  found,  or  be  not  able  to  pay  the 
costs,  the  attorney  is  liable,  and  may  be  committed 
until  he  pay  them,  or  produce  a  sufficient  plaintiff  (c) : 
so,  if  a  stranger  carry  on  a  suit  in  another's  name,  who 
has  title,  and  yet  is  so  poor  that  he  cannot  pay  the 
costs :  in  case  he  fail,  the  court,  on  affidavit  of  the 
circumst^ces,  will  order  the  person  who  carried  on 
the  suit,  to  pay  costs  to  the  defendant :  so,  where  baron 
and  feme  were  lessors  in  ejectment,  and  the  baron  died 
after  entering  into  the  rule,  the  feme  was  notwith- 
standing held  liable  to  the  payment  of  costs ;  because 
they  were  to  be  paid  by  the  lessors  of  the  plaintiff,  and 
both  of  them  were  in  the  lease  (d). 
• 

.   If  the  plaintiff  has  a  verdict  in  ejectment,  and  costs 
are  taxed,  and  an  attachment  issue  for  non-paymeht 


(a)  TiUy  v.  Baify,  Mich.  T.         (c)  Henloey.  Peters  vtiBu^, 
6  Geo.  2.  2  Le7.  06. 

(p)  8  Taunt.  485.  (d)  Morgan  v.  Stapely,  1  Keb. 

827. 
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of  them,  the  defendant  shall  not  have  an  ejectment 
ag*ainst  the  plaintiff,  in  the  same  court,  till  he 
has  paid  those  costs ;  because  as  every  superior  court 
can  inforce  obedience  to  its  own  rules,  it  will  of  course 
see  that  obedience  be  paid  to  them,  before  they  permit 
any  one  to  proceed  in  a  cause  of  the  same  kind  (a). 
I  et  it  was  formerly  ruled,  that  a  man  might  bring  an- 
other ejectment,  in  another  cotJRT,  without  pay- 
ing the  costs  of  the  former ;  and  the  reason  asi^igned 
was,  that  one  court  could  not  take  cognizance  of  the 
rules  of  another.  The  distinction  however  is  now  done 
away,  and  the  courts  of  Westminster-hall  consider  a 
former  ejectment  in  another,  in  the  same  light  as 
a  former  ejectment  in  the  same  court  j  and  will  stay 
proceedings  in  a  new  ejectment,  till  the  costs  of  the 
former  are  paid;  as  well  where  the  former  eject- 
ment was  in  another,  as  where  it  was  in  the  same 
court  (b). 

And,  after  along  delay,  the  court  has  stayed  the 
proceedings,  and  that,  even  the  day  before  the  trial ; 
as  in  Chedwick  v.  Laxv  (i),  in  C.  P.  A  former  eject- 
ment had  been  brought  in  the  king's  bench  between 
the  same  parties,  where  (in  Hilary  term,  13  Geo.  3.) 
the  defendant  obtained  a  rule  for  costs  for  not  proceed- 
ing to  trial ;  which  were  taxed  at  85/.  8i.  after  which 
the  cause  was  tried  in  the  same  Term  by  a  special  jury, 
and  verdict  for  the  defendant ;  whose  costs  were  taxed 
on  the  posteUy  on  the  11th  of  June^  1777,  at  273/.  10^- 
Total  358/.  lOo'.  8^.  no  part  of  which  was  paid.     It 


mi       ■  ■!  ■ 


(a)  Haw  V.  Norton,  1  Sid.  279.      Holdfast  v.  Jackson,  Barnes,  133. 
(fi)  Anonymous,    Salk.    255,         (c)  Black.  1158. 
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was  moved  in  C.  P.  to  stay  the  proceedings  in  thk 
cause  till  the  costs  of  the  former  were  paid.  For  the 
plaintiff  it  was  urged,  that  the  application  came  too 
late.  The  declaration  was  delivered  before  the  essoin 
day  of  Easter  Term  1777.  Notice  of  trial  was  given 
for  the  sittings  after  Trinity  Term,  viz.  the  19th  of 
JunCf  1777^  The  plaintiff  had  been  at  the  expence  of 
preparing  for  trial,  and  bringing  his  witnesses  to  town : 
and  the  motion  was  not  made  till  Friday  the  13th  of 
June.  In  support  of  the  rule  it  was  alledged,  that 
the  cause  was  so  clear  at  the  last  trial,  and  the  parties 
had  rested  so  long,  that  they  did  not  think  them  in 
earnest  till  notice  of  trial  was  ofiven.  The  defendant 
proceeded  to  tax  his  costs,  in  order  to  ground  this  ap- 
plication, which  otherwise  he  would  not  have  done, 
the  lessor  of  the  plaintiff  being  insolvent.  The  court, 
on  considering  all  the  circumstances,  made  the  rule 
absolute. 

So,  an  ejectment  brought  by  the  fraudulent  assignee 
of  an  insolvent,  was  stayed,  till  the  costs  of  former 
ejectments,  which  had  been  brought  by  the  debtor  him- 
self, were  paid.  Such  was  the  case  of  Chambers  v. 
JLatv  (a) ;  which  appeared  to  be  a  mere  contrivance  to 
defraud  the  defendant.  The  first  ejectment  was  brought 
in  the  king's  bench  1773,  which  failed.  In  July  1774, 
Chadwick  took  the  benefit  of  an  insolvent  act,  and 
delivered  in  his  schedule.  In  Easter  1111  ^  a  new  eject- 
ment was  brought  in  C.  P.  which  was  stayed  till  pay- 
ment of  the  former  costs.  To  evade  that  rule,  and 
for  no  other  purpose,  a  subsequent  assignment  was 


^'t^^mammmmmmtmm.mmmmmmm        !■    i         >     ■     ■ 


{a)  Black.  1181. 

made 
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made  to  Chambers.  ^*  This  (said  the  court)  „  is  too 
'*  gross  to  be  endured." — Rule  made  absolute  to  stay 
proceedings  until,  &c.  and  that  Chambers  should  pay 
the  costs  of  the  application* 

And  the  court  will  stay  the  proceedings,  even  though 
the  lessor  of  the  plaintiff  did  not  enter  into  a  consent-^ 
rule  in  the  former  cause.  As  in  Ginger  v.  Barnar^ 
diston  {a)i  it  was  moved  to  stay  proceedings,  till  the 
costs  of  two  former  ejectments,  brought  on  the  same 
title,  "Were  paid.  It  was  alleged,  that  in  those,  upon 
the  tenant  entering  into  the  common  rule,  the  lessor 
of  the  plaintiff  had  neglected  to  enter  into  the  consent- 
rule,  and  no  further  proceedings  were  had ;  which  was 
vexatious  and  oppressive  to  the  tenant  in  possession, 
as  there  was  no  one  from  whom  he  could  recover  his 
costs.  It  was  shewed  for  cause,  that  no  costs  were  pay- 
able till  the  lessor  of  the  plaintiff  joined  in  the  con- 
sent-rule. Per  totam  Cur.  We  think  this  appli- 
cation very  just  and  reasonable.  It  is  said,  that  a 
lessor  of  the  plaintiff  is  not  answerable  for  costs  by 
the  tenant,  or  a  new  defendant  entering  into  the  coug^ 
mon  rule,  till  he  himself  joins  in  the  consent-rule  by 
signing  it,  and  thereby  making  his  option  to  proceed 
against  the  new  defendant.  This,  whether  reasonable 
or  not,  has  given  rise  to  the  present  doubt ;  but  we 
think,  (and  it  is  not  our  own  opinion  only,  but  that  of 
other  Judges),  that  whatever  foundation  there  may 
be  for  the  practice  alluded  to,  yet  when  the  court 
sees  manifest  vexation  and  oppression,  as  in  the 
present  case,    it  will  exercise   its  jurisdiction    over 


(a)  Black.  904. 

this 
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this  ftctittotts   proceeding  to   prevent  it,— Rule  ab-r 
solute. 

Though  the  principle  of  this  rale  be  founded  in  the 
supposed  Texation  of  the  party,  yet  where  a  defen-: 
DANTy  against  whom  there  had  been  a  verdict  in  a 
former  ejectment,  afterwards  brought  an  ejectment 
against  the  former  plaintiff,  for  the  same  premises,  the 
court  would  not  stay  the  proceedings  in  the  latter,  till 
the  costs  of  the  former  ejectment  were  paid.  The 
courts  would  now  perhaps  interpose,  and  consistently 
with  the  principle,  stay  the  proceedings;  for  though 
both  actions  be  not  commenced  by  the  same  person,  yet 
in  truth  it  is  equally  vexatious  to  proceed  in  the  latter, 
till  the  costs  of  the  former  action  are  discharged.  But 
no  new  ejectment  can  be  brought  by  the  defendant 
after  a  recovery  against  him,  till  he  has  quitted  the 
possession,  or  the  tenants  have  attorned  to  the  plain* 
tiff  (a). 

But  where  the  lessor  of  the  plaintiff  was  in  custody^ 
under  an  attachment  for  non-payment  of  costs  in  s| 
former  ejectment,  and  brought  a  new  ejectment  upon 
the  same  demise,  the  court  refused  to  stay  the  pro- 
ceedings therein,  till  the  costs  of  the  former  should 
be  paid  {b). 


(q)  RpbertM  r.  Cook,  4  Mod,         (6)  J7eiiiiT,jDenf|»  Barnes,  180« 
p70.     Salk.  268,  pL  12.         ' 
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X.  The  writ  of  error. 

If  the  defendant  do  not,  at  the  trial^  confess  lease, 
entry,  and  ouster,  according  to  the  rule,  when  he  ha^ 
accepted  a  declaration,  he  cannot  have  a  writ  of  error; 
because,  in  such  case,  the  judgment  is  against  the 
casual  ejector;  the  defendant  therefore,  not  being 
party  to  the  record  of  that  judgment,  cannot  have  ^ 
writ  of  error  thereon.  And  if  the  defendant  bring  $t 
writ  of  error  in  the  name  of  the  casual  ejector,  such 
ejector,  being  a  freind  to  the  plaintiff's  lessor,  may 
release  the  errors ;  or,  on  a  motion  for  a  nan  pros^^ 
the  court  will  order  it  to  be  entered  («).  So,  if  the 
landlord  be  permitted  to  defend,  a  writ  of  error  cannot 
be  issued  in  the  name  of  the  casual  ejector  (^).  But 
on  a  writ  of  error  from  an  inferior  court,  in  name  of 
the  casual  ejector,  the  court  will  not  order  a  non  pros' 
to  be  entered,  though  his  release  of  errors  be  shewn ; 
because  inferior  courts  are  not  competent  to  proceed, 
as  before  observed,  by  a  rule  for  confessing  lease,  &c. 
So  if  an  infant  b^  tenant  in  possession,  and  the  plain- 
tiff obtains  judgment  against  the  casual  ejector,  for 
not  confessing  lease,  &c.  arid  the  infant  brings  a  writ 
of  error  in  the  casual  ejector's  name,  and  the  defen- 
dant in  error  sej;s  up  a  release  from  the  casual  ejector ; 
the  court  will  not  suffer  the  release  to  be  pleaded  in 
bar  qf  the  writ  of  error;  because  no  laches  are  imput- 
able to  the  infantj  for  not  confessing  lease,  &c. :  in  such 


(a)  RoCy  d,  Humphreys  v.  Boe^         (b)  George,  d.  B%adUy  v.  Wis- 
Barnes^  it^l,  dom^  Burr.  750. 

case 
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Ga«e  therefore  the  old  practice  ig  adopted,  of  snfferit^ 
the  defendant  below  to  carry  on  the  suit,  in  the  carnal 
ejector^s  name,  to  the  end  (n).  ^ 

s 

By  the  16th  &  17th  Car.  2.  c.  8.  it  is  enacted,  that 
M  no  execution  shall  be  stayed  by  writ  of  error,  upon 
^*  any  jadg^ment,  after  verdict  in  ejectione  Jirmas^  un-^ 
<'  less  the  plaintiff  in  suph  writ  of  error  shall  become 
f'  bound,  in  a  reasonable  sum,  to  pay  the  plaintiff  in 
^  ejectment,  all  such  costs,  damages,  and  sums  of 
''  money,  as  shall  be  awarded  upon  or  after  such 
^  judgment  affirmed,  discontinuance  or  nonsuit  had.*^ 

In  the  case  of  TVhacod  v.  Smart  (6),  the  defendant 
][>rought  a  writ  of  error  in  parliament,  in  an  ejectment 
on  the  demise  of  one  Boughey.  The  court  compelled 
him  to  enter  into  a  rule  ''  not  to  commit  waste  or  de- 
'•  struction  during  the  pendency  of  the  writ  of  error." 
Mr. Smart  did  not  oppose  it;  and  accordingly  en? 
texed  ipto  the  rule,  and  also  justified  to*  400/. 

And  in  the  case  of  Thovias  y.  Goodtitle  (c),  which 
wiis  on  a  writ  of  error,  from  the  court  of  common 
pleas,  Thomas,  the  defendant  below  and  plaintiff  in 
error,  offered  to  become  bail,  to  prosecute  the  writ  of 
error^  and  to  justify  in  double  the  rent.  Judgment  had 
been  given  for  the  plaintiff  in  ejectment,  and  also  for 
29/.  costs.  It  was  alledged,  that  the  plaintiff  had  a 
mortgage  upon  the  premises  for  as  much  as  they  were 
worth.  The  court,  on  consideration  of  the  clause 
in  the  statute,  and  also  of  the  practice,  (which  requires 

(«)  Keys  T.  Bredon,  T.  Raym.         (c)  Bnrr.  2601.    See  also  Lord 
pe,    1  Reb.  706,  740,  S.  C.  J^vronT.  JDeardim,  ^  ^s^t.  296. 

(6)  parr,  IWS. 

him 
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him  to  Justify  in  double  the  rent,)  did  acqordingly 
^mit  him  to  be  bail  (though  objected  to  QU  the  ground 
of  insol^cy) ;  and  the  rent  being  16/.  per  annum^  he 
justified  in  double  that  sum.  The  court  said,  they  had 
uptliing  to  do  with  the  mortgage. 

If  the  plaintiff^  after  obtaining  a  verdict  in  ejectment, 
sue  out  a  writ  of  habere  facias  possemonem,  without 
waiting  to  tax  his  costs,  the  defendant's  writ  of  erro^ 
will  not  operate  as  a  supersedeas  (a). 

In  the  case  of  Atkyns  v.  Horde  (b)^  judgment  wajsf 
given  (in  ejectment)  in  the  court  of  king's  bench,  for 
the  plaintiff,  upon  the  right;  but  against  him  upon  ^ 
jthe  remedy,  which  had  been  barred  by  the  statute  of 
Limitations.  On  this  judgment  a  writ  of  error  wa^ 
brought  by  him  in  the  house  of  lords :  who  determined 
pn  the  latter  point  first  and  separately ;  and,  holding 
the  plaintiff  to  have  been  barred  of  his  remedy,  af- 
firmed the  judgment  without  ever  entering  into  the 
question  of  right. 

By  another  clause  of  the  same  statute,  ''  in  case  of 
f  affirmance,  discontinuance,  or  nonsuit,  the  courts 
f*  are  to  issue  q.  writ,  to  inquire  as  well  of  the  mesne 
f*  profits,  as  of  the  damages  by  any  waste  committed, 
*f  after  the  first  judgment  j  and  are  thereupon  to  give 
^*  judgment,  and  award  execution,  for  the  same,  and 
?*  also  for  costs  of  suit.'* 

The  act  does  not  extend  to  any  writ  of  error  brought 


(a)  Doe,  d.  Miuite  v.  Dineley.         (b)  1  Barr.  126. 
4  Taunt.  389. 
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by  an  executor  or  administrator.  And  the  plaintiff  in 
ejectment  may  bring  an  action  of  trespass  for  the 
mesne  profits,  pending  a  writ  of  error;  for  it  may  be 
that  the  writ  of  error  was  only  brouglit  for  delay ;  but 
supposing  it  to  be  otherwise,  and  that  the  plaintiff 
should  recover  for  the  mesne  profits,  such  recovery 
may  be  given  in  evidence  to  the  jury,  on  a  writ  of  en-* 
quiryy  to  lessen  the  damages  (r/). 

So  the  plaintiff  may  enter,  pending  a  writ  of  error, 
upon  a  judgment  in  ejectment,  if  he  find  the  posses- 
sion vacant ;  for  the  writ  of  error  binds  the  court,  not 
the  right  of  the  party ;  but  he  must  not  enter  with 
force  (i), 

An  administrator  brought  a  writ  of  error,  upon  a 
judgment  in  ejectment  against  his  intestate:  and 
though  the  judgment  was  afiirmed,  and  the  writ  of 
errpr  brought  in  delay  of  execution,  yet  it  was  holden 
that  the  administrator  should  not  pay  costs  :  for  he  is 
not  bound  by  the  judgment,  but  only  the  assets  of  the 
deceased.  Besides,  as  the  administrator  acts  in  auter 
droit  J  he  is  not  presumed  to  bring  the  writ  of  error 
merely  for  delay  (c). 


(a)  Danfmrd  ▼•  EUyi,  12  Mod.     Raym.  808. 
138.  (c)  GaU  V.  TtU,  Carth.  261. 

{h)  Withcri  r.  HarrU,  Lord     Gilb.  Com.  PI.  274. 


XL  Of 
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XI.  Of  the  execution. 

As  tlie  plaintiff  in  this  action  recovers  only  posses- 
sion of  the  PROPERTY  in  question,  execution  of  course 
is  of  the  possession  only, 

When  the  judgment  was  extended  to  the  recovery 
of  the  term  itself,  (the  judgment  originally  being  only 
for  damages,)  it  of  consequence  gave  rise  to  the  habere 
facias  possessionem.     Jn  real  actions,  where  the  free- 
hold was  recovered,  the  demandant  had  execution  by 
the  writ  of  habere  facias  seisinarn  :  in  ejectment  there- 
fore, it  was  but  just  that  a  similar  remedy  should  be 
afforded  to  the  plaintiff;  who,  as  he  now  had  judg- 
ment to  recover  the  possession,  might  put  the  sentence 
of  the  law  in  execution,  by  virtue  of  the  habere  facias 
possessionem*     But  though  this  remedy  to  obtain  pos- 
session was  given  to  the  plaintiff,  yet  no  rule  of  law 
is  more  uncontroverted  than  that  a  recoveror  may 
enter,  without  a  writ  of  execution,  where  the  demand 
is  certain.  As  the  demandant  after  judgment  in  a  com- 
mon recovery  may  enter,  or  take  out  execution  at  his 
election ;  so  the  conusee  may  execute  a  fine  executory, 
(which  does  not  take  effect  till  execution,)  by  en- 
try (fl).      The  plaintiff  may   have  a   re-disseisin   on 
the   statute  of  Mt^rtonj  (which   gives  it  after  reco- 
very in  the  assjize  of  novel  disseisin  and  delivery  of 
seisin  by  the  sheriff,)  ^  well  where  he  executes  the 
recovery  by  entry,  as  where  the  sheriff  delivers  seisin 


Ca)  Shelfy's  case,  1  Rep.  106.    Mary  PortingtoR^s  case,  10  Rep. 
38. 

to 
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to  him.  So  the  patron  who  recovers  in  qtiare  impedit, 
may  present,  without  a  writ,  to  the  bishop.  Rudd  v. 
Bishop  of  Lincoln  (a).  And  the  lessor  of  the  plaintiff 
may  enter,  after  recovelry  in  ejectn^ent. 

Where  the  landlord  is  admitted  to  defend  instead  of. 
the  tenant,  and  judgment  is  entered  against  the  casual 
ejector,  with  stay  of  execution  till  further  order,  if  the 
plaintiff  be  afterwards  nonsuited  for  not  confessing 
lease,  &c.  or  if  a  verdict  be  given  against  him  upon 
the  trial,  the  plaiatiff  must  move  the  court  for  leave  to 
take  out  execution  against  the  cag^ual  ejector ;  and  the 
day  of  shewing  cause  against  the  motion,  is  the  proper 
time  for  the  landlord  to  resist  the  plaintiff  taking  out 
execution,  and  obtaining  the  possession  (.b). 

As,  in  the  case  of  Bradley  v.  jVisdom  (c),  a  rule  had 
been  obtained  to  shew  cau9e  why  a  writ  of  habere  facias 
possessionem  should  not  be  set  aside,  and  why  posses-i 
sion  of  the  premises  should  not  be  restored.  This  was 
an  ejectment,  in  which  IFisdom  (the  landlord)  had 
(upon  the  tenant  refusing  to  appear)  made  himself  de-i 
fendant,  in  place  of  the  casual  (ejector  against  whom 
judgment  was  signed  for  want  of  appearance) ;  and 
the  plaintiff,  having  obtained  judgment  against  AFt^-; 
dom  the  landlord,  afterwards  moved  for  leave  to  take 
out  execution  against  the  casual  ejector;  from  doing 
which  without  leave  he  was  restrained  by  the  condi- 
tional  rule,  which  always  stays  execution  against .  ^e 
casual  ejector  till  further  order.  But  though  a  writ  9f 
error  had  in  fact  been  ^regularly  sued  out  by  the  new 


i*Wi^i  ■ *P» 


(a)  Hat.  66.  2  Sid.  156.  BarACS.  162. 

(6)  Stiles,  d.  Redhead  v.  Oake9         (c)  Burr.  75Q. 

defendact^ 
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defendant  JVisdom^  before  the  plaintiff  had  made  this 
motion  for  leave  to  take  out  execution  ,  against  the 
casual  ejector,  yet  that  circumstance  was  not  shewn 
for  cause  by  the  landlord,  against  the  motion  for  leave 
to  liake  out  execution  against  the  casual  ejector;  which 
ndewas  made  absolute,  without  any  cause  being  shewn, 
against  it.     The  court  was  of  opinion,  that  the  day  of 
shewing  cause  against  that  rule  waa  the  proper  time 
for  the  landlord  to  have  made  his  stand  against  the 
plaintiff  taking  out  execution  and  getting  into  posses* 
sion ;  that  he  should  have  then  shewn  his  writ  of  error 
as  cause  why  the  plaintiff  ought  not  to  have  had  leave 
to  take  out  execution;  and  why  it  ought  to  have  been 
further  stayed :  and  that  as  he  had  omitted  to  do  so, 
when  he  had  the  proper  opportunity,  the  execution 
was   regular,  and  consequently  ought  not  to   be  set 
aside :  as,  in  Edwards  v.  Edwards  (fl),  it  was  shewn  for 
cause,  and  allowed.— Rule  discharged.— iV.  B.  It  was 
admitted,  that  a  writ  of  error  could  not  have  been  taken 
out  in  the  name  of  the  casual  ejector. 

On  writ  of  execution  is  to  be  considered, 

1.  When  the  writ  is  to  be  sued : 

2.  How  it  is  to  be  executed: 

3.  How  the  plaintiff  is  to  be  quieted,  and  what  re- 
lief he  has,  when  his  possession  is  disturbed  after  exe- 
cution executed. 

At  the  common  law,  if  the  plaintiff  after,  having 


••-■^•^^ 


(a)  Burr.  757.  ^ 

obtained 
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obtained  jadgment  in  a  pebsonai.  acticniy  had  lam 
quiet,  without  taking  ont  any  process  of  execution 
within  the  year,  he  was  put  to  a  new  original  upon  his 
judgment ;  as  in  an  action  of  debt,  writ  of  annuity, 
or  other  personal  action,  wherein  debt  or  damages 
were  recovered :  but  in  real  actions,  where  land  was 
recovered,  the  demandant,  after  the  year,  might  sue 
out  a  scire  facias  to  revive  the  judgment  (a).  The 
reason  of  the  difference  seems  to  be,  because  the  judg* 
ment  being  particular,  in  the  real  action,  quoad 
the  lands,  with  a  certain  description,  the  law  required 
diat  the  execution  of  such  judgment  should  be  entered 

m 

on  the  roll,  that  it  might  be  seen  whether  execution 
was  delivered  of  the  same  thing  of  which  judgment 
was  given ;  if  therefore  no  execution  appeared  on  the 
roll,  a  scire  facias  issued,  to  shew  cause  why  execu- 
tion should  not  issue.  But  where  the  action  was  per- 
sonal, no  scire  facias  was  issuable  by  law  on  the 
judgment,  because  in  such  action  there  was  no  judg- 
ment for  any  particular  thing,  with  which  the  execu- 
tion could  be  compared ;  therefore  after  a  reasonable 
time,  (a  year  and  a  day,)  it  was  presumed  to  have 
been  executed  :  for  which  reason  the  law  allowed  not 
to  the  party,  after  that  time,  a  scire  facias^  to  shew 
cause  why  there  should  not  be  execution;  but  left  him 
to  his  action  on  the  judgment,  and  the  defendant  was 
obliged  to  shew,  how  that  debt,  of  which  the  judgment 
was  evidence,  had  been  discharged. 

To  remedy  this,  and  to  render  the  forms  of  proceed- 
ing more  uniform  in  both  actions,  the  statute  of  fFest- 
minster  2.  c.  45.  gave  the  scire  facias  to  the  plaintiff, 

((i)  2  lost.  460.  ud  vide  2  Salk.  600. 

to 


u 
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to  revive  the  judgment,  i;rliere  he  had  Emitted  to  stie 
execution  within  the  year  after  judgment' was  obtain* 
ed.    "  Qudd  ea  gucs  inveniuntur*^  (says  the  statute) 
irrotulata  coram  his  qui  recordum  habenty  sive  str^^ 
vitia  aut  consuetudines^  recognitiones^  vet  alia  quce- 
cunque  irrotulataj  si  recens  sit  tognitio,  viz.  infra 
"  annum,  statim  habeant  breve  de  executione  itlius 
"  recognitionis,  et  si  forte  d  major e  tempore   tran- 
sacto  facta  fuerit  ilia  recognition  prcecipiatur  x>ice^ 
comiti  qudd  scire  faciaty  S^^c.**  (a).     It  has  been 
doubted,  on  these  words,  whether  a  scire  facias  lay  to 
revive  a  judgment  in  ejectment  for  the  land ;  not  only 
because  the  term  or  possession  was  not,  at  the  making 
of  the  act,  recoverable  in  the  action,  and  therefore  th6 
act  could  not  be  supposed  to  provide  for  it  j  but  be- 
cause the  words  of  the  act  seem  to  conSne  the  scire^ 
facias  to  those  judgments,  where  only  debt  or  damages 
were  recovered.     Upon  these  reasons  I  take  the  reso- 
lution in  Siderfn  (b)  to  be  grounded ;  because  though' 
on  a  judgment  in  ejectment  a  scire  facias  may  issue 
after  the  year,  for  the  damages,  yet,  says  the  Book,  it 
is  not  absolutely  necessary  that  there  should  be  a  scire 
facias  as  to  the  land.     The  practice  however  seems  to 
have  prevailed  otherwise  ;  and  there  seems  to  be  some 
reason  for  the  practice  (c).     The  words  are   "  sive 
*^  servitiay  sive  consuetudines,  sive  alia  quiecunque  irro- 
**  titlata;^^  which  should  comprehend  all  judgments, 
and  give  the  like  remedy  on  them  by  scire  facias,  as 
the  demandant  had  on  a  judgment  in  a  real  action  at 
cotnmon  law :  if  therefore  the  plaintiff  in  ejectment, 


{a)  2  Inst  469,  268—600.      S.  C.  3  Salk.   319. 

(6)  Okey  V.  Vicars,  1  Sid.  351.     S.  C.  Lord  Raym.  800.    S.  C. 
(c)   Withers  v.  Harris,  1  Salk.     Comb.  250. 

after 
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after  the  year,  take  out  execution  without  th^  ^iri 
facias f  the  court  will  award  a  writ  of  restitution,  quia 
erronici  emanavit :  for  when  the  plaintiff  remains  bo 
long  quiescent  after  judgment,  it  is  presumed  that  he 
has  released  the  execution ;  the  defendant  therefore  is 
not  to  be  disturbed  in  his  possession,  without  being*' 
preyiously  called  upon  by  scire  facias f  and  by  that 
mean'having  an  opportunity  in  coUrt,  either  of  pleads 
ing  a  release,  or  showing  cause,  if  he  can,  why  exe^ 
cution  should  not  issue.     Besides,  after  the  year  and 
clay  are  elapsed,  the  plaintiff  and  defendant  are  both 
out  of  court;   for  the  warrant  of  attorney  is  only 
fuausqtie  placitum  terminetur,  and  the  defendant's  pla^ 
citum  is  determined  by  the  judgment ;  but  as  to  the' 
plaintiff,  he  remains  in  court  for  a  year  and  a  day  after- 
wards, either  to  receive  and  acknowledge  satisfaction, 
or  to  take  out  process  in  order  to  obtain  it  (a).   The 
year  and  a  day  was  the  ancient  term  for  the  tenant 
to  demand  investiture,  and  do  fealty,  in  the  lord's 
court ;  which  if  not  done  within  that  time,  the  feud 
was  lost  (b).     Indeed  that  seems  to  have  been  the  ge- 
neral limitation,  after  which  laches  anciently  attached. 
Accordingly  we  find  that,  at  the  conunon  law,  upon  a 
fine,  or  final  judgment  in  a  writ  of  right,  the  party 
grieved  could  only  claim  within  a  year  and  a  day;  the 
same  time  was  allowed  for  continual  claim,  and,  (in 
common  with  other  purposes)  for  judicial  acts  to  remain 
in  force ;  therefore,  after  that  time,  all  pfoceedingd 
were  said  to  be  asleep,  till  a  new  day  in  Court  was  giveit 
to  the  parties,  by  scii^e  facias  (c). 


(a)  2  Inst.  378.    Qilb.  Law  of        (6)  Leges    LombArdi,    lib.  2. 
Ex.  d2,  3.    '  tit.  43. 

(c)  Co.  Lit.  264  b. 

Tho^b 
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'Phou^h  there  be  only  a  year  and  a  day  to  execute 
the  jridgment,  yet  if  execution  be  taken  out  within  and 
(•dTrflikied  beyond  the  year,  there  is  no  necessity  for  d 
icire  fncids.  No  presumption  can  then  attach,  that 
the  plaintiff  has  released  the*  execution  ;  because,  hav- 
ing" been  duly  taken  out,  it  may  be  owing  to  the  neg"- 
lect  of  the  sheriff  that  it  was  not  executed  {a). 

*  Brit  if  the  plaintiff  di'e  within  tfte  year  and  a  day,  \\\^ 
e^teciitor^  cannot  take  out  execution  without  a  scire 
facias ;  for  thoy  arc  ftot  parties  to  the  judgment  (b)  : 
Wrt)ugfh  if  execution  has  beeVi  regulariy  sued  out  in  tl^d 
fife-time  of  the  testator,  the  sheriff  may  execute  it  after 
fii^  death  ;  becau.se  the  authority  is  from  the  court^  anct 
hot  from  the  party.  Tii<i  writ  of  possession  lias  rela- 
tion to  ife;  (tsit ;  therefore,  though  it  be  not  actually 
suetf  out  <iH  after  the  death  of  the  lessor  of  the  plain-^ 
tiff,  yet  if  it  be  tested  before  his  death,  it  is  regular. 
As  in  Bcger  v.  Roe  (c),  on  ^h^wing  cause  against  at 
mt^tion'  to  set  Jlside  a  Writ  of  posscssicm  for  irregiilarily 
(for  that  the  lessor  of  the  plaintiff  died  before  the  writ 
Was  actually  sued  out)  5  the  facts  were,  that  he'  died 
on  the  1st  of  March,  after  which  the  writ  was  taken 
0Ut.  It  was  listed  oil  the  last  day  of  the  preceding 
HUaTi/,  returnable  on  the  first  day  of  the  following 
Easter  Term,  l^ie  nlaster  certified  tliat  the  prbt*eed- 
iiig  was  regular,  and  said  it  would  have  been  so  in  any 
other  case,  as  well  as  in  an  ejectment,  the  writ  having 
relation  td  its  teste.  The  court  were  clear  thai  the 
proceeding  was  regular.     It  is  an  ejectment  brought 

'  (a)  2  Inst.  471.     Sir  W.  Wai-         (6)  14  H.  7. 10. 
iet'g  case,  2leoii.  71, S.  (r)  B(in(  1970. 

I  I  by 
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b^  JbAitDoe^  amd'tibe  defendant  does  not  shew  that 
John  Do€f  the  plaintiff  in  the  action,  19  dead.  HofWeivtfP' 
the  legal  relation  to  the  day  of  the  teste  is  proper  to  be 
supported,  .iajDnaintenanee  of  the  wjit  of  pofl$eMidn;ta 
a  judgmlent  ia^  ejectment.    The  nde  vas^  disbhai^ed 

W$6biiWlf6Sii   '.-'..  i'  "'  ii<-ij.r 

/,■■.:,      ;'.     •♦       •'  .  !  ■       •.     •     »'  ■  .  ■      "■'.■!■'• 

tj£i  the  plaiatiff  has  judgment,  with  stay  of  exectttioa  - 


for  a*  year,  he  may,  after  the  year,  take  outexeoatMft* 
wtthont  a  scire  Jadas ;  because  the  delay  is  >by.  furn^' 
sentiof  parties^  and  ip  favour  of  the  defendant :.  andithe  . 
ii^ulgenee  of .  the  plaintiif  should  not  operate  to  hisv 
psG|xidice ;  nof  should  the  defendant  be  aUoiv^  to  taJke 
a^j^adituitage  of  it^  when  it  appeivrs  to  hare  WenAk>ne 
forlMui  achraa$ag«>  Abd  at.hia  iQst«noe(ff).    JBut-'tluao 
delliylQf  execotioA  (being  only  Ihe  o«BiprOniMe<>fOri 
agi(eement  of  the  parties)  is  never  entered  oa  the. roUf  r 
therefore,  aft^r  the  year,  the  plaintiff  ahanldrreguWiy:' 
peehapa  move .  thn  court,  for  a  Mire^  foiiui^  iL^  IbeoeKer 
ciiliioh #hoiild  be  defeated^  quia Mrr.onich ienwim>U(i)k,  .  ^ 

(So^  if  the  defebdant  bring  a  writ  of  eirroi!;,  abd  ttJief»tl  t 
by  prevent  the  plaintiff  from  tnking  oat .  <£Manti4ik  c 
within  the  year,  and  the  plaintiff  in  error  is  nonsuited, 
oif )  the  I  jud^Jnent  affirmed,  4he '  defendant  ^  in  .efsrpr 
mby  if  rooeed; '  to.  e&ecqtion  af^ei; .  the  year, .  "wi^h^itk  I » 
scite  facias  I  hecw^  the  writ  ^  i^rxov  wm^)^p^:^i^ 
seild^s  tto  tbe.ei{ec4ilionr  bbdthe  pUinti^'«i|9^9(cq^iiM9sefi(i 
tiUiiO'  hetfS'iiier judgment  sbm^  i  B.eaides,  wilile^^n 
cause  is  depending  on  the  writ  of  error,  it  is  stiU  sub 
judice,  whether  the  plaintiff  shall  recover  the  land  or 

886.  7«0».r  I  .VuA^'^W    /v-».»\\4^  '^. 

.  I  •  not; 


I 

it 


net  ;^^d  the  year  for  execntioh  orig^hbto  be  recounted'  i 
from  the 'final  judgment  given  («)*•  .  '  ^  viv^^S. 

-•     ••  •  ....  '..'>'   •ii "^ 

I  Indeed  in  one-  case  it  is  laid>dpwni  that  if  a  ^rrt'^f^fi- 
errerbe  brought  AFTER  the  year  ii<  elapsed,  and  thete^'' 
upon  the  former  judgment  be  affirmed,  such  affirmaiidev 
will  revive  the  former  judgment^  and  enable  the  party 
to  take  out  exeeutioa  trithont  a  ^oire  Jhcias.   '  Bht 
from  that  ease  it  9Bems,  that  if  the  plaintiff  in  error  be  1 
lionsaited^  or  the  writ  of  error  ditcoattnuedy  thdte^^ 
canbe  no  execution  of  the  former  judgment  wi<^tiutta« 
stire  facias  (b),    So  if  the  plaintiff  be  restrahiedibyft 
injunction  out  of  diancery,  for  a  yisar,  he  oannot^tafee 
out' 'execution  after'  the  year  without  a  scire  facias *i 
because '  the  courte  <tf  law  do  nc^  take  notice  of  4njiiAc4» 
tioBSy  M  l&ey  ^o  of  writs  of  error :  bestdes,  it  might  be  i  > 
no  breach  of  the  injunction^  to  take  mX  eidecutlon^^k^*  > 
in^  the  year,  and  continue  it  down  \^  i^icicomes  $wn^ 
misit  br^vef  which,  it  seems,  caimot  be  ddnein  <^  case*' 
of  a.  w|*it  of  errto ;  because  that  r^eaD^esihe  record^l;'' 
of  the  court  where  judgment  was  given :  atid  therefore 
there  can  be  no  proceedings  below,  till  it  be  affirmed 
and  returned  to  the  inferior  court  (c).  •'       >/^ 

»   •    <    ,     .    < 

'  T<^VL  scire  Jficias/ to  hB,ye  execution  for  tend <iihd-: 
djimifcges,  fhe  defenitant  pleads  an  entry  (nto  tfa^  ]^i|d'r: 
afiVr>f^d^vcteaty  and  before  the  scif^  fAcias  i§H\ied$' 
thil»^aj||  held  imill^plea,  beeause  thed^fenda^t'did : 
net^bnlM^er  to* liie' damages  as  w^ll  as  to  the  larid;  • 


>•  '  i ; 


(a)  Blumfield's  case,  6  Co.  88.  Rep.  104. 
Chodmm^v.Mntdffey-Cro.  Me.         (c)  Boeth  v.Bo^th^  .6  MdcTl 

416.     Booth  V.  Booth,  6  Mod.  288.    Salk.  322.  S.  C.     Winter 

288.  ^  Inst.  47i:  '  v.  lA^kthmrk,  Ai  Str,  «)lV 

(ft)  Belloes  v.  Hanford,  1  Bok  A.  ' 

'  ^  1 1  2  which 


yrhic^wtfe  bqih  cewpru^  in  the  teire  facias;  tbc 
plaintiff  therefore  ha4  judgsi^t  ta  ta)^e  the  writ  of  exe^t 
cution  for  both  land  and  damages  :  because  if  th^  whole 
be  opt  denied,  t^e  most  be  execotioii  ac^onUtig^  to 
the  judgment  remaining  on  records  And  in  this  it  dif^ 
fen  from  a  debt  m  pw^  where  if  a  man  plead  to  pari 
only,  the  plaintiff  must  take  judgmeqt  aa  to  tiie  rean 
doe^  otherwise  it  will  wiork  .a  (KsiHMgdiQUAce. 

In  Sledgufici  v.  C^tw  (a),  toaaot  for  yfiers  hadk 
ju(%ment  in  ^^tmieat,  md,  ailec  the  ti»m  had  mcmrH 
red, br^Hight  a  ^cire  facias  quave  cxecut'wnem  kohere 
non  debet  of  tbe  Iwd^  and  his  danageaand  coite;  Aa 
defendant  denmrredL  It  was  held  by  the  4:oaiA^  that 
tboagb  the  plaittti6f  wight  have  had  &  mre  facias^ 
bia  dai^ages  and  <x>6ls,  yd  tkis  faeiag  £oc  ih^e  terw  Uke« 
wise,  wiiicb  was  incurred^  waa  thecefciae  iJL; .  mad  a  new 
scire  facius  ai^^lit  to  woe.  It  waa  afterwafidi  ai^§^di 
by  Ho£.T,  tjMt  tine  isc/rc  fycias  was .  good  for  the  da^ 
xoages ;  but  the  cawt  were  of  a  dif&reai  opinion,  aad 
a<:cordtngly  miQtk^r  scire  facias  was  iaaued. 

2.  How  the  writ  is  to  be  executed 

As  execution  should  be  issued,  accordiBg  to  the 
right  and  justice  of  what  bas  been  really  neqaviered, 
the  plaintiff  must  be  cai^ful  not  to  taJkq  out  exeoutian 
for  more  than  he  had  a  right  to  recoTieiw  And  that 
tl^e^sheriff  may  not  labour  «ndet  any  difficnlly  ii^  ose^ 
outing  the  writ  of  possession^  the  practice  npjip  i^^  (d/ff 
ferent,  indeed,  from  what  it  formerly  was)  for  th^ 
plaintiff  himself  not .  only  to  poi^t .  out  f^  the  abenff» 

^^ '" — ^ "'r  — ^ *^~' — '^ — -^~" — '^"i~^'"^   I  V, '    •    I 

(a)  Skin.  Mfc  ,  ..    ,   .        . 

that 
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that  whxekp  in  exdcuf km  ol  the  writ^  he  is  to  deliter 
itHm  possession  of  (a)  :  but  td  take  ^^ossesston^  at  Us^ 
peril,  of  only  thai  tirbich  he  hsis  title  to':  for  $hoilid  lie 
take  possession  of  more  than  he  has  recovered  and 
f¥ortd  title  to^  the  cbtirt  ^ill,  in  st  suinmary  it^y^  in- 
terpose ahd  sdt  it  right  (fr)^  As  in  Satd  v.  I}aw^oH  Cf}i 
%lh  plaintiff/  as  tenant  in  ^oimnon^  ireeoyered  possissr 
ttOd  of  fiye-^ighths  of  a;  cottage.  A  '^^^  dC'pdssessioii 
iras  eseeoted  by  the  sheriff,  trho  tamed  the  tenant  ^nt 
of  p^sesstioit  of  the  tvhoi^,  .and  locked  lip  the  doori-^ 
CxiwiA.  T\m  ia  trrong ;  the  wrft  oiiiglit  to  hare  par- 
iloed  tire  verdict.  Let  there  h&  ft  raid  upon  the  sheriff^ 
wiA  the  lessor  of  the  plaintiff,  id  restore  the  tenant  to 
Ihe  possession  of  three  eight  parts  of  Uie  premiseir# 
Mtberwise  be  must  df  necessit]^  bring  another  ejectment 
fdrthem.  ' 


'/ 


The  wdrdsr  of  fife  writ  arc,  "  qudd  h<ibere  faciat  pas^^ 
"  sessionein'y^  so  that  not  only  actual,  but  full  posses- 
i*ion  nmst  he  grven  by  ihe  ssheriff :  conse^nently  all 
poV^r  necessary  to  that  end  must  be  afforded  Hirii  [fy 
If  tli«ef6re,  the  riecov^ry  be  of  a  hoose,  the  sheriff 
msL^  justify  breaking  open  the  (feor,  provided  he  l>e 
dieted  entranee  by  the  tenant }  for  otherwise,  the  writ 
C6nld  not  bt' execirted. 

If*  tife  pMntM  recovdt  several  messuages,  rh  the 
j^fei^i^  of  differeiit  pei-sohs/  the  slieriff  must  ^o  to 
ea(5f{  KtlW^i  ahd*  deKvef  possession  thereof  j  which'iis 
M^ hfmMv^iX^^^  out:  l^or' the  delivery'iii^ 
tlik^pimeM&l^of  biie'mes^^        mi\ie  nam6  of  alt,  is 

.  ,^41),  Jtor.v,  JXmnr  Bam  ^^m.         (e)  a  Wife«-4^ 
Coitingha^  r.  Kihg,  I4.  ^^ti  ,.  \d)  Semap's  case,  5  Co.  91  b. 

(6)  Connor  ▼•  West^ Burr.  2G73: '  .^<- 

;    '  ♦  not 


'fi 
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t  not  a  good  execution  of  the  tmt,  because  the  posses^ 
sion  of  one  tenant  is  not  the  possession  of  the  other^ 
j^ftch  having  a  several  possession  (a). 

,^  But  it  seems  by  Roli«e,  that  if  all  the  messuages 
hftd  been  in  possession  of  one  tenant,  it  had  been  ^uf- 

.  ^ient  to  g^ve  possession  of  one  in  the  name  of  all ; 
^iit|  without  doubt,  the  surest  way  is  for  the  sheriff  to 
if^rnqve  all  the  tenants  entirely  out  of  each  house,  and 
ij^hen  possession  is  quitted,  to  deliver  it  to  the  plain- 
tiff (&)•  For  if  the  sheriff  evict  all  the  persons  he  find 
in  the  house,  and  give  the  plaintiff,  as  he  th'inlss;  quiet 

^  possession)  and  after  the  sheriff  is  gone,  sotiie  |>^rson 
remains  lurking  in  the  house,  this,  it  should  setem,  is 
no  good  execution;  and  therefore  the  plaintiff  might 
have  a  new  habere  facias^  because  he  never  had  full 
execution  (c).  I  hare  no  doubt  but  the  courts  Would 
now  hold  it  to  be  a  full  execution  of  the  writ 

Where  the  recovery  was  of  land^  and  more  Was  de* 
manded  than  recovered,  as  suppose  the  dedi^d  for 
five  hundred  acres,  and  verdict  and  judgment  only  for 
an  hundred  acres,  it  seemed  doubtful,  formerly,  how 
the  sheriff  was  to  give  execution.  Rolle  says,  it  is 
sufficient  to  give  the  plaintiff  possession  of  two  or  three 
acres,  in  the  name  of  the  whole  (d).  That,  indeed, 
was  the  safest  conduct  for  the  sheriff,  when  lie  exe- 
cuted the  writ  at  his  peril ;  for,  if  he  gave  pbte^ssi6n 
of  any  land  not  recovered,  and  not  in  the  habere' faciUs 
possessionem,  he  was  a  trespasser,  obnoxidtis  to  kn 
action  of  trespass.    But  became  the  hab€P6  fueius^  is 

id)  1  Il6l.  AtJr;  880.  (c)  OoH^  tx  I>efii%4i*IleoiKti5. 

Hfi)  Fh^d  y,  BethiU,   i  Rol,         (d)  1  Kol.  Abr.  880. 
Rep.  421.    1  Rol.  Abr.  886, 

to 
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to  give  the  plaintiff  the  benefit  of  his  judgment,  which 
carunpt  be  done  without  actual  possession  be  given  ot 
the  whole,  it  hath  been  held,  that  the  sheriSf  apt^A^t 
discharge  his  duty  giving  one  acre  in  the  hame  of  ihe 
whole  J  })ut  ought  in  such  case  to  sfjt  fprth  all  the  acres  in 
fi^rtjicular :  otjieijwise,  it  would  leave  the  executibh  un- 

.  q^rtftin,  consequent] j;  not  afford  to  the  plaintra  the  luU 
b^^fijt  of  his  judgment.  At  this  clay  tovirever,' ine 
practice  is,  for  the  plaintiff  to  give  the  sheriif  secunty 
tQ  /mdwmify  him  from  the  defendant,  and  then  for  the 

v.^qff^Cj  give  executipn  of  what  the  plaintiff  dfeipanqs: 
|)Ut,  if  4l^^  plaintiff  take  more  thaii  hje  lias  r^Vered, 

..^jod.sh^yvu  title  to,  the  court  will  set  it  right,  in  a  sum- 
m;^y jvjay  (a).  Ai^d  if  the  execution  be  for  twenty 
fLCi^es,  thQ  sheriff  must  give  possessipn'of  twe^ity  acres 


'iiivir 


.accor4ing  to  the  estimation  of  ,the  cp^inty  in  wKich 
jth^Jajid^  lie  {}).,  ■   ^  ■  ? 


>/iul 


3.  How  the  plaintiff  is  to  be  quieted,  and  what  re- 
lief jh,e  has,  when  his  possession  is  disturbed  aftpj^  exe- 
cu^9^.^ecuted« 


.^s  .The, return  of  the  writ  of  execution  is  so  much  in 
.  thfB  ppwer  pf  the  plaintiff,  that  the  court  will  not,  ^  at 

^Iv^  ip^1;^^ce  of  the  defendant,  direct  it  to  be  returped : 
jiji;i^^^^th4t'is  left/to  the  discretion  of  the  plaintiff,!  that 

I^i^fiy  ^do  what  is  most  for  his  owp  advantage,  i|i  order 
.^,^p  )^^ih^  full  benefit  of  his  judgn^ent ;  the  b^t  way 
7j|X^ejCtt,,99()|icli  is,  %o  permit  him  to  renew  the  execu- 

^fj^09^a^4H|^/Bl^^^^^'r^°^^^^  ^^  executipn  be  obtained. 

'  •  '  ''  « 

«*eS9ao  idckmnM^i  Wesi^Ji^  2673.     Rep,  42Q4.';  X^aj,  4)^.^8^ 

/ 


Fqr  ^i<t  jrfi^itilif  otftiHxt  ^rmew  «»eimlk>ti»  after  do* 
h^lfCFf  /aoias  ia  retoraed  aiKl  Ued  i  b^^cauae  then  ^ 
ffffef;iX9  op  TeQQrdi  tliat  h^  h^th  bad  the  benefit  cif  Ms 
aaJK(;4<^(l(\»^w  e^iocutuon.iiiould.mQsaqM^ 
4f(qti9 ;.  b^^nc^  tb^  ct^url  wiU  opt  db%d.tfaa  Aeiiff  tt 
make  any  return,  ualessi  at  tbe  express  iaataijici^  af  tbe 
plfuntifF  bimself  (a). 

.,|Jf  ^bfp  writ*  b^  returH^  bj  tb#  »b©riff<  tho»^  not 
^)qcV  U^^^ins  ^  nev.  habere  Swia^  cao;  baner;  becmuii 
lyb^u  tlic.rctoro  is  VKatki  it  becoi^efi  a  reconiU  whicb 
^e  court  is  eatitlpd  tpf  2  Browal  2 16*  bat  if  the  vunk 
b^  pci^tb^r  retiirocd  oox  filed,  thete  ia  then  no  aet  of 
r^epprd  by  which. it  (^aii  appear  td  the  court  that  tha 
plaintiff  biath  ha4  any  benefit  from  hia  jndg'iB^ib} 
therefor^  on  a.  suggestion.  akec^PHs  7um  tnhk  breve^ 
the  plaintiff  in  entitled  to  a,  new  wrtt^  becaosK  ihB 
o^iiiisipn  pf  the  officer  should  not  operate  to  his  pneju- 
dioe.  (6).  -But^  the  new  writ  aaunot  issue,  uukil  the  te^  * 
tu^i  qf  the  first  b$  e;s:pired ;.  otf  wil^as  the  return  be 
past ;  non  constat  but  the  sheriff  may  do  his  dnty,  aJkM} 
the  plaintiff  have  the  full  benefit  of  his  judgement:  in 
>ghV;h  iia'^e  thcve  ^Quld  be  na  neoeissity  fioc  a  n^ 

If;  1^  ofiK^r  be  distonb^ineKfioating^tiieii^aiit,  c» 
afi^  ^ffid«vjit  of  ^e  fsiqtSf  the  court  will  yausk  aji^-altads^ 
no^.n^  again^A  th^  party,  t^betbev  be  be  the  ddiendwlioil 
aw  str^^ng^r..  %\^  writ  being  the  process  oC  thei^eoialty. 
apy,  di^tucb^nc^  to. the  exi^aution  of  it^  isua 


■*■»*»-     'III  mmi^mmmmm^^m^^  i  ifc  i  ■  ■ 


(a)  Devereux     v.     Undcrhill,     353.    £xa^E«2a/6V.  Jfaxn^eMod, 
S.Keb,  245.    l^ftlm.  280.    Pie>-     27.     2BrownL253. 
fo^  r/ SVdve^iMi^,  1  R«^.  Bap.'        (6)  Iftilni.  28&, 

to 
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ta  the  tfuthofi^  of  the  wnrt  from  whenee  it  i»tted ;  and 
fM»  weh^  wiU  bd  pumahed^,  Tke  process,  it  lalioutd  be 
^l^Bevvedy  is  i|ot  Undefslood  to  be  «xecnted,  nor  the 
^a^ecution  domplete^- until  the  shieiiff  and  hicr  offi^^ens 
fO'e  gw»i  Bsnd  the  plaintiff  left  in  foU  ^nd  qifiet  pos^ 

•• 

Bat  after  possession  given,  either  on  the  habere 
/0ci<^9  or  by  agr^emetat  of  the  partiea,  the  law  $€f^s 
(o  make  a  difibreacei  "vrhere  the  j^aiutiff  is  tnriied  out 
of  possession  by  the  defepdant,  aad  whete  by  a  strange^. 
When  by  the  defendant  himself,  the  plaintiff  m^f 
titheir  have  a  new  habere  facias^  or  ah  attachment ; 
because  the  defendant  himadf  sl»iU  never,  bt  his 
qwK  AC7,  k0ep  the  peeseesieB  which  the  plaintiff  had 
recovered  from  him  by  bxte  coukse  of  law.  BaC 
where  a  stranger  turns  the  plaintiff  out  of  possessioti^ 
ai^ien  eneciiliQa  faUy  executed^  the  plai^itiff  k  put  'to 
amther  aotiopy  or  f o  an  iadietfiieDl;^  &nr  the  fdreibl* 
efttry.  /Vhe  vciasan  is^  ^t  (fie  title  was  nevei^t^iaci 
l^etweep  t^e  phottliff  aiid  Ibd  straogev,  whtf  nxiy  clixfoi 
th^  Iwd  b){  a  title  pfaraihiiiilit  tke  pbmotiff ;  or  ma/ 
Qfi^q^  i/i  upder  \w» :  thiHl  the  veeoxifety  anek  e:steootiMi, 
in  Ij^Q  ibrm^r  ^e^^f  oughfe  Nt  tai  kinder  thci  stralifer 
ffo^i  keepiiig  thast  posaeaalon:  wkieli  kshinoy  hei^  a  righ^ 
to.  Were  ^  lait  Qftbemb^^  th^  pfacktiff  niglilv'  by< 
virtue  of  a  new  habere  facias^  turn  out  even  his  own 
UmMtm  ^h^  QMSC'  in.  aflbr  the  e:Mcilti<3tfi  6Keoute4] ; 
v^lhQMfLS)  posseasion  i«a  awradad  to  him*  dnfy  aganwi^ 
thftadeibi^mifc  in  tiie  watSami  not  agiaiast  others^  wM'y 
VKeitei  Jioi  patties  to  the;  sibft  (fr)t 


nM- 


(a)  Kingtdah  y.  iUanni  §  Mq^,         (6)  RatcHffv.  Tate,  1  Kt;b.  770. 
^7.  CfuipmaH  v.  ftatcliffi  Id.  785. 

Thus, 
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/.  •}uTlWVc^  tfa^.ease  of  FoPitme  'v.JohnsM^a}^  ,^e 
J  ifmirt  iW#9t  •  mQV^ .  f <lr  an  attMbmmt  agAinsft  Jabn&Mf 
;  ft«  i^flf Jtwgl  we  >^Mo  bftd  b^en  fnX  in  possesaion  >y  an 

[p)fijvf9e^]W€k9ir(Afpriar>  yi^netAi  t^e^oqrt)wq«ld'jal>t 

.  ^4  itbc^^ore  left  Uieim  t(^.  tbeii;  cowpe  lat  law* 

1  tBot  ill  thtf  case  <tf  a  temnrj|"(wli0  oannot  be  ^ooii^. 

ni/9VteA'BB*  a*  mere  ^tr^nger)^  it  is  jetherwise;  Asm 
tjPooey'T^  jDoe  (A)y  an  attaduneoit  was  granted^  abcI 

ilhilt/absl^lafeey  io'  the  JirH  instatiee,  againat  th^  iewmt 
litt^MseMOD^  on  an.  ftflUUtvit  that  ke  bad  beet>  •  a^hred 
1  with  a  role  of  eoiirt  (which  had  been  naade  abB<d«te), 

fat  dehvering  up  th^  poasesMii,  and  had  refused' io 
'tada 


The  plaintiff  bad  judgment  in  ejectmeoli  and  by 
agfemaent  afiterwards,  the  defendant  was  to  hoU  *the 
land  for  the  residue  of  his  term,  and  held  it  aceord- 
ii^ly  for  some  time,  when  the  plaintiff  issued  an 
habere  facias j  and  executed  it.  The  defendant  moved 
the  court  for  restitution,  on  the  ground  of  the  agree- 
ment ;  which  the  court  would  not  grant,  but  left  him 
to  his  action  on  the  case,  for  breach  of  the  agreement^ 
because  the  judgment  was  entered  absolutely  (c). 

'•  l%at  decision  is  not  intitkd  to  much  attenHifini. 
The  execution  was  issued  contrary  to  gmd  faitk; 
which  the  court,  in  the  exercise  of  ita  sumsnnryi  juris- 
dictionv  will  intei^ese,  to  correct :  but  if  ther^  jiidgp. 


'  » » 


(a)  Sty.  318.  (^  Sty.  408. 

(b)  Black.  8OT.   -  '    ^ 

'••'.•  meat 


mesft;  had  been  entered  liritli  a  oe^^evt^oH^i^Ml^ilor  a 
gfivctti  time,  and  tiie  'plaiatt£f  hsMl  ta^^ti  ^t'^Se^Ul^mi 
•within  it^  the  d^feMiunt'  uii^M  lvalue  bad^MMimilM^ ; 
b^ioastfB^^  ^  to  ilto  jitdgtnefit,  the  >plaifttiff  \iW'^d»iq 
'havef4hefhiitof  ^  i^il  thie  tiid<d  litD^t^^  iMLs^^it^^. 
Btit  lf€^4^uld  that  dppi^f  td  the'cotin^'»ing^'>1ihe 
ce^^ei  ea^utiS  is'^not  eAt«re* 'ott'  lAe  toll.-  iDk^^Ajfi^- 
ence  seems  to  have  been  between  a  judgment  by  con- 
fession, ^and  jndgvn^t  on'  a  retldHf^.  "W^eM  tfti£^or-* 
mdt  waa^  given  with  a  cesset  tsisduih,  of  exet^uiitni^Was 
»afte]^9v»ard8  taken  oot^c^Aitrary  t& agreem^tit, th^crotirt 
uraiild  mt  it  aside,  and  punish  i^ie* attorney  ;i4mlb^hidte 
juc^ment  was  gi^en  on  ave^dioty  there  tfae^^iRMr^t 
bemg  the  ground  of  the  jad^tnent^.theicimrt  rvvr(m)d  tvot 
take^any  notiee  of.  the  subsequcidt  agreemoit  of  itfie 
parties,  but  left  them  to  their  remedy  (a)p  Yky-^s 
before  observed,  according  to  the  present  practice, 
if  the  truth  be  manifested  to  the  court  'by^aiiSllavit, 
dile  party  may  obtavn  relief  from  ito  8ttmmaly>juirisdie« 


I 


I     I'o-.l 
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XII.  0/  <Ae  acfi(?;i  for  the  mesne  profits. 

It  has  already  been  observed,  that  an  ejectment  is 
not  a  proper  action  for  the  mesne  prq/its.  Thp  reason 
is  ^^vions.  An  ejieotmeipt,  at  thif^  day,  is  ^fei0Kd 
aotipit  brougbt  against  a  mminai  defendant,  aitid;gi«n^- 
rdlly  oaa  suppled  ouster ;  but  a^,Mioil  fqi:  tluiim4U^ 
profits  is  wholly  dependant  on  facts, — being  brought 


(a)  Ih^sany,  Bayly,  I  Sid.-870, 

against 
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n^iiiftt  the  real  tenant,  fof  profits  which  he  hab  actual^ 
received.  In  the  one  ca^  the^efore  the  damag^es  afe 
BKHrely  nominal :  in  the  other,  they  ate  Aich  as  the 
pkuntiff  hasi  mstained  by  a  real  injury }  and  the  JiethH 
ih  the  former  doeii  not,  ini  any  maimer,  effect  the 
latter  (a)«  In  short,  it  has  only  two  objects  of  ei^[iidr|^, 
nai&ely,  leh^th  of  time,  and  ralde  of  the  prenfisos } 
and  though  it  be  in  form  an  aetioh  of  trespasOi  yet,  in 
ej^ddf  it  is  to  recover  the  rent,  or  profits  (b). 

The  detion  for  mesne  profits  certainly  results  fTotn, 
or  is  rather  consequent  to,  the  recovery  in  ejectriieBt. 
It  is  an  adtion  of  trespass  vi  et  armis,  brought  by  the 
Wi^or'of  tlie  plaintiff^  in  his  own  name,  or  in  the  name 
of  th^  nomioal  lesi^e  (for  it  may  be  brought  in  Ihi 
name'  ^bi  either)  against  the  tenant  td  |)(lssessioii,  to 
reedrer  the  value  of  profits  tinjustly  reeeiirdd  by  th4 
lattef ,  ia  consequence  of  the  ouster  conipliiined  of  ih 
the  ejectment.  It  is  usually  brought  by  the  lessor  of  the 
plaintiff  in  his  own  name ;  and  in  that  case,  on  provia^ 
a  good  title  in  himself,  and  an  actual  ouster  and  per- 
cieption  of  profits  by  the  defendant,  antecedent  to  the 
demise  and  ouster  in  ejectment,  he  will  recover  da- 
mages for  those  profits'  (c).  They  are  seldom  how- 
ever an  ofcjeCt  of  litigation',  as  the'<lemise  and  ouster 
ill  ejectment  are'  generally  laid  soon  after  the  tinie 
wlien  tfie  l^ssorV  iltle  a(cci^ued'.  ':»  f 

V    'fl  •      •   .1       *■;  .!•    »'  »  I  .  r       .      1     .    .^ 

•  ■ 

ttU  MtiiiHt]^  bo  fiyetti  fbf  dflsircnririg  the  xMsia^  but 

647,  ' 

will 


bi$  r^l^a^  iibietffQf^^  h^sr^ep,  ae|;,^3i4f»  «ff »  ef^^^iq^ 

It  \^^  formierly  doW^t^  ^llii^U^  fpi  si^eildQii  t^^ii^ 

by  d^feujt  ^sd^9t  Itte  i:^3«8il  ^iftctor ;  i  l^it.  it  iuiffw 
saltl^d^  tM  tb^TQ. J3  no  ^i^mft\«JiK,h^t;iimimi  if  j^a^ 

me^t  in  e^ep^iQu^t  npqn  a  v^rdkt^  smk  t  judgmisnt  bjfr 
d^f^^,,    III  tk^^}^  i}9&^^  the  ri.^  of  tbe  i^kiliiil*  k 

l9^h  it,  i^  oQiv^ed.  Thc^e  caoMuol  J  are  j$Qiii|e,.0t9i^ 
14^  wbiftb  tb«  JuTf  mre  a<»t  bwmd  bfrtbe  entmfA,o{^  <)bff 
v^n^  b»t  ^Mqr  ^iv^e  e^:/r<r  claoia^s:  laiul  after  jiHlg'<^ 
V«i^^  by  ^miip  tb^  costs,  in  e^ectra^nt  am  fj^ocy^ffv 
abJ^i^  ,an4  ai^  therefoire  iisiiaUy  decLaxtd  foiD|  d4.r.#i^ 


.-j-»» 


But  in  one  case,  where  i^^fyfs*3  »Qib  iQpI^id^  iv9; 
the  verdict,  the  court  refused  to  assist  the .  pl^intifF^' 

Tikni^  ff^^  iiti^j9M§  of  GnuHmr  y.,l>»inkt^Mer{^f)f^J^^ 
6^n^9^  mfS^^  y^mfi^  by  d^fivj^lt,  Oi|;,exa{!|s^w^, 
tb$  w^  o(  ei^qmy,,  itfee  j^g^ry  gftv^,  a  v^n^ic^  ,%,  ,tb^, 
reiS|*.Qf  thf  )inQiiisife»,  )mf^  did  *ot  i«w9l*(ii^Jib^|  ^IJ^.of 
tbe  ;^<$pfe|{>SAl»    Tbe  4Qf«fcd^«t  b^fi^DW  .bap|fcrjjp,t  ^tef; 

ju4gmefitLiti  ^cJmeiit,  and  brfQ^f».t^^a^ti^  iotr^.s»e 
pr^ifit^  w«^;  biSPQg:^^     A  m\^  was  obtaiped,  to  sh^w 

cfMUP  3ii^y  jtfici  »qw«ili0u  Abpul4  n«^.b^:i5«^^i^  tbar 

Qiw^f^ibe  juisy  fa«4  n«bg;iym  tb^  Q^s4tf.<b^<q[ficAHWP# 

(a) .  ^non.  Salk.  260.  ,  .Cfosc's     547- ,  fif^tiih  v.  T(mbs^9  Wik. 

c«c.  Skin.  24f .  ^    ^    is^,/  .'  7;   ; 


4M  - 1  TBB  ACTION;       ' 

]i^dfiiH&gi^i.4*«tAa8]SHn7Rfirr,  J.    This  is  iti  iiptdic&tkM 
toi^e,  Atecvfllipa  of  the  court  to'  set  aside  the  inqtiiiy-^ ' 
ti6ii^r'he(toi|fi|e.  the  damages  girenb^  the  jury  wetetdo 
snI^rfir^lMo  S&)tAtb  the  plaintiff  had  another  remedy  for 
tbeicjffBts?.  for  being  a  liqaidated  debti  he  might^have 
pi;oved  it  »dtider  the  comtnis^en;    As  h$  has  tiegl^oted 
todoitiiat^'and  diesemlptake  th^^chanb^  of  recdveting','> 
in.-an<obli(|ae(  mor^  than  he  couM^hsiTQ  recoveired  in  4ir 
directi  nunigier,  and  has  failed^  I  am^^ot  disposed*  to^' 
assirthiai.' '  Tiiough  in  many  instances  of  actioas «rf  ' 
trespMs  fur  mesne  profiu^  the  jury  take  into  oonndera^' ' 
tionit^e  .costs  inc^irred  in  recovering  the  possession  <bj^ 
crjeotment^i  yek  it  ^does  not  appear  to  me,  nnder  all^Bie' 
cifcuriistaiioes  of  this  case,  that  they  were  hound:  to« 
da  so^here :  for  ihe  statutes  relative  to  bankrupts  vM» 
made<foi)ithe  benefit  of  unfortunate  persons,  wbof  iii' 
giving  up  their  whole  substance  for  a  fair  and^'^qml* 
distribution  among  their  creditors,  are  entitled  to  be 
dischAirged  of  all  debts  doe  previous  to  their  bank- 
ruptdyi^MRule  discharged. 


1       , 


As  to  the  proof  Inquired  in  this  action  (a)^  H  was 
formerly^  iMMen,  that  if  the  action  were  brought  hj 
the  lessen-  of  the  phiimtiff  in  ftiy  case,  or  by  the  lessee  >  Mr 
nomitisil  plahitiff  afler  judgment  by  default  iigathst 
the  testial  ejiMrtor,  the  deffemkmt  in  Such  aetlolkr'BQdgift 
coMMt<ert  the  plaiiytiff "s  ti«le,  or  right  to  the  ^dSiei^ 
sicAH  during  the  timeivt^hlsi  the  mesne  profits  arass :  ^^4tft 
thoQghf  ft  was  admitted,  that  where  the  tenant  ftwl 
appe^redy  and  confessed  lease,  entry^  anfd  oiisitolV  hA 
was  estopped  by  that  confession  from  afterwards' dis^ 


i'i 


(a)  lil.  Prac.  Reg.  499.    Jef-     pere  t.  Bieh,  7  T.  R.  730. 
feries  v.  Dytan^  Stt^  960.     Com- 


puting 
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ptitiiig  the  plaintilTs!  title,  <  intan  Teoalnn^ferikemfBibdn 
fr(^^  brougiit  by  the  lessee  omoliiitial:(p)a]Dtiff;j)i^iPi  ^ 
it  wiuathoideiii,  that  the^fhen^fit^ol  dmdfa  ebleppel^iebubli^ 
not  foe  e&tejQided  to-tfae  kssorof  tl^  |idaaAtid^  m&smiiehi^ 
ashewas  no{]Arty tx>.them<tonimajeet^  and^oMl^ 

a 'Similar  principle  it  waeholden^  in'llAte'iotheti  ba«e;rq 
thaj^tbeteoanti  vboi]md'neT^rtap|]ieaFed^  bonldiidbt)|ie»t 
estoppeKl  by  the  jud^nk^nfc  agtiafit  ithe  •  oasuajlMi^jIsctoi'.iu 
Bat  lit  ie  now  settled  upon  prtaoiplciS)  that'iifteiTalire'4.if» 
cQVieryiii  ejeotmenti  the  teaaat  is  e^oppled  fremticlmi^t^ 
trQurertaiig  the  plaiiitiff*s  title,  ia  a^  eubseqneiiti  aetipttii 
{bfithfk  m^ne profits  ;  provided tlbe^jslaintiffHODlyt^ro^i^ 
eeeds '  for  meme  profits  from  tbe^  tine'  of  ^  the  rooster;; » 
eamiilained  of  in  ejectment:  but  if  he  -prooeedttfori  > 
anHcedent  profits ^  he  mAist  prore  bis  title  to  the^pve-oi* 
miies^ftom  whence  they  arose^'to^sbew  Ihs  rightib  t^^t 
ee&VQthaHii    -.•   ^  .;  •   ••         '••   •'  --J  ':^'    'ja'/^-;* 

The  priiMsipWs  her(&  ladd  dowa  r^peetjiig  the.tfliOnkiU 
for  fii€^;2e  profits^  were  recogivzad  And  estoJt^lished)!!}^'^ 
the  ease  of  As  tin  v.  Parkin  (a).  Lord  Mansfield, 
in  delivering  theopinioti  of  the<!onrt  in  that  cdse^^Af 
<^  all  the  Judges  ace  of  opinion,  that  the  oo^oiM^itlyj^s^ipi  /I 
'^  itiff  9»d  the  casual  ejector  are  j^^did^l^  to^ber^OtiniH 
'<  ladeirc^  as  the  fielitious  form  oS'Wi  a<3>tii)i^  tmllffim 
^^  br^nght  by  the  lessor  of  the  pli^ntiff  jSi^imtKf^c^iij 
^'  j^^nw^  in: possession ;  iny anted  Itt|i4eif< rth0 \  o<H^tmiilo'» 
"  -aKid  (lower  of^th^  ,eouri;,  for  tho/jrudvadcem^nti  ,<rf>>> 
'^  iwritieeiW  many  resp^ot»}  toft>ree.the  parties  t<l^(gni»{{t 
"  M  twifWi  the  merits,  without being.inta}Qgledinr*h4^f(c 
*•  nifetj!»<>f  pl^dingston  either  side- .  That  the^  l^^orif;  ^/ 
<*  of  the  plaintiff,  and  the  tenant  in  possession,  are 


(a)  Bulrr.  eot-.  >      oa(^    .i*"   «o^\»v.V    -  -  n  /^^ 
x^jTftMM  "substantially. 


it 
€$ 


<<  sii^staoiiaily,  and  w  trvtb^  the  pMities  and  tlie  oiij^ 
<^  parties  po  the  wit.     The  tenaiiyt  19  possession  mtist 
^  be  duly  iierv^4i  if  be  be  not,  he  has  a  right  to  Sf€ 
aside  the  jadgmettjt*     I€  a^f  he  is  jduly  served,  he 
does  not  appear^  but  lets  jiudgment  go  by  default^ 
su^h  judg'Hient   i$  carried  into  execution  against 
"  hiw  by  a  writ  of  posseasioiiu    That  there  is  no  dis-* 
<^  tinctiott  between  a  judgment  in  ejectinent  upon  d 
"  verdict^  9»A  ^  judgment  by  default.     la  the  first 
<'  case,  tiie  right  of  the  piaiivtiif  is  Ijried  and  dotc^r- 
<<  teiaed  agaiasit  the  defendant :  id  the  lafit  case,  ii  id 
^'  confessed.    A|»  a^etion  lor  the  mcme  prc^  is  ccn^ 
M  se%i;ieatial  ta  the  recovery  in\  ejectment.     It  may  be 
</  brought  by  tlie  lessor  of  the  plaintiff  in  hia  c^it 
«  name^  or  in  the  name  of  the  nomij^  lesaee:  and  hn^ 
*'  cither  shape,  H  is  equally  has  action.    The  tenant  ia 
''  concluded  by  the  judgment,  and  cannot  .controvert 
*'  the  title.     Consequently  lie  cannot  controvert  the 
M  plaintiff's  possession,  becawe  his  possession  ia  part 
*^  of  his  title :  for  the  p}aiDtifi>  to  entitle  himself  to 
**  necover  in  ejectment,  must  shew  a  possessory  right 
*'  not  barred  by  the  statute  of  limitations.     This 
*'  judgment,  like  all  others,  only  concludes  tSie  parties 
^<  as  to  the  subject-matter  of  it ;  therefore,  beyetid  !;he 
^  time  laid  in  the  demise,  it  proves  nothing  at  atl:  be* 
**  caiise,  beyond  that  time,  the  plaintiff  has  alledg'ed 
*'  no  title,  nor  could  be  put  to  prove  any.    As  to  tt)e 
^  length  of  time  the  tenant  has  occupied,  (He  judg* 
'^  ment  proves  nothing ;  nor  as  to  the  value :  therefore 
'^  it  must  be  proved,  how  long  the  diefendant  enjc^^ed 
'^  the  premises,  and  what  the  value  was.     This  unatii* 
^<  laous  resolution  of  all  the  Judges,  upon  short  plaiii 
'^  principles,  will  not  only  be  a  certwn  and  uniform 
"  rule  upon  actions  for  mesiie  profits,  but  may  tend  to 

"  put 


^'  puttke  fictitious  remedy  by  ejeetment  upon  a  itnife 

•^  and  liberal  foundation,  to  attain  speedily  tmd  effec- 

**  tiially  the  complete  ends  of  justice,  accordih^  lo  thfe 

**  real  merits  of  the  case." 

Heiice  il  should  seem,  that  in  order  to  prOte  thte 
plaintiff's  title  in  action  for  the  mdsne  profits^  it  is  on!y 
necessary  to  produce  the  judgment  in  ejectment ;  land 
so  is  the  practice,  where  the  judgment  is  aflcrr  verdict  ^ 
'but  after  judgment  by  default,  the  practice  is  different; 
then  it  is  usual  not  only  to  produce  the  judgment,  btit 
also  to  prove  a  writ  of  possession  exfecuted.  This  Mat- 
ter proof  does  not  seem  to  be  necessory  ;  for  if  thfe 
tenant  be  concluded,  by  the  jud^m^nt  in  ejebtitifent, 
from  controverting'  the  plaiintiff's  title,  he  is  conse- 
quently concluded  from  controvertit^g  his  posse^ioH, 

■ 

becatise  possession  is  part  of  bis  title  (/x). 


•  I 


j» 


'  In  the  case  of  Goodtitie  r.  Tomhs  (B}^  it  becaitie  it 
question,  whether  one  tenant  in  coramonr 'wTjlo  Wad  re- 
covered in  an  action  of  ejeetmeat  by  default;  coultt 
maimtain  an  action  against  the  other,  to  recover  i/^- 
meiges  for  the  expulsion  and  mesnt  profits.  It  whs*  ob- 
jected, that  although  a  tenant  in  commoxi-  might^main- 
tain  an  ejectment  against  his  companioii,'  hpon '  ah 
fl?rfe/ii/Kjust6r,:yet.he  cou^d  nf^t  have*  dba  aicti&n  orPtreS^- 
|iass  agftindt  him  to  reqover  dan^g^s  mnd  the  *  i^es?Tt 
profits  },  &/aA .  iti  .support  pf  ^!w  ohjectioii,^  wis.  eHe^, 
Ifjif;.  peet.  S23.  a^id  C^/f^V  comment,  upon  i^-A*.WiL- 
MOT^,^^.  Jf'  fi!^f<?^  the  itim^i  ^  Heui0  TjpteitttifKi 
HI  e|^c))xi^t  difl  not  recover  the  term.;  but  «ntti|l  etbiotA 
that  if^\f{9,  tfee  9je^;?(?  jy^^frfiWfrreijithe-iii^aaru^e  of  »^clsl- 


*«"i'  ftiia    •■    hi   ■-■<»«        ■*     ■*» ■■     ..I       .■■tn.nii.i        Imm    i     f|lii»<  ».»..«...iiT.  .    I  .X        ^ 

K  K  magfes. 
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,mag^,  I  brush  ont  of  my  mind  all  fiction  in  an  ejects 
menty  the  nominal  plaintiff  and  nominal  defendant,  the 
casual  ejector,  the  dratnatis  personWy  or  act  ores  fabulcc^ 
and  consider  the  recovery  by  default,  or  after  verdict, 
as  the  same  thing;  viz.  a  recovery  by  the  lessor  of  the 
plaintiff,  of  his  term,  against  the  tenant,  in  the  actual 
:nrongful  possession  of  the  land.  By  the  old  law  and 
practice  in  ejectment  (as  I  before  said),  you  recover- 
ed nothing  but  damages,  the  measure  whereof  was  the 
mesne  profits ;  no  term  was  recovered  ;  but  wlien  it 
became  established  that  the  term  should  be  recovered, 
the  ejectment  was  shaped  into  the  form  of  a  real  action ; 
the  proceeding  was  in  rem,  and  the  thing  itself,  the 
term  only  was  recovered  and  nominal  damages ;  but 
not  the  mesne  profits ;  whereupon  this  other  mode  of  ' 
recovering  the  mesne  profits  in  an  action  of  trespass 
was  introduced,  and  grafted  upon  the  fiction  of  eject* 
ment.  I  take  it,  that  the  present  action  is  put  in  the 
place  of  the  ejectment  at  common  law,  which  was  in- 
deed a*true  and  not  a  fictitious  action,  and  in  which 
the  mesne  profits  only,  and  not  the  term  were  recover- 
ed, for  it  was  no  other  than  a  mere  action  of  trespass. 
You  have  turned  me  out  of  possession,  and  kept  me 
out  ever  since  the  demise  laid  in  the  declaration,  there-^ 
fore  I  desire  to  be  paid  the  damages  to  the  value  .  of 
the  mesne  profits  which  I  lost  thereby  ;  this  is  just  and 
reasonable.—GouLD,  J.  It  must  be  taken  for  gra&t-* 
ed  in  this  case,  that  there  was  an  actual  ouster,  and 
that  the  defendant  kept  him  out  from  the  time  of  the 
demise  till  the  judgment  in  ejectment.  The  plaintiff 
in  this  case  is  not  confined  to  the  very  mesne  profits 
only  J  but  may  recover  for  bis  trouble,  &c.  I  have 
kno\^n  four  times  the  value  of  the  mesne  profits  given 
by  a  jury  in  this  sort  of  action.    Were  it  not  so  some*^ 

times 
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times  complete  justice  could  not  be  done  to  the  party 
injured.  This  action  may  be  brought  either  in  the 
name  of  the  nominal  plaintiflf  in  the  ejectment,  or  by 
his  lessor.  It  follows  the  ejectment  as  a  necesssixy 
consequence.  The  judgment  in  ejectment  by  default 
is  of  the  same  effect  in  this  case,  as  if  it  had  been  after 
verdict ;  and  the  court  will  intend  every  thing  possible 
against  the  defendant ;  that  there  was  an  actual  ouster^ 
if  that  were  necessary  in  this  case  ;  but  I  think,  proof 
of  the  judgment  in  ejectment  and  the  writ  of  posses- 
sion executed,  was  sufficient  in  this  case  to  warrant  a 
verdict  for  the  mesne  projits. 

i 

t 

So,  in  Cutting  v.  Derby  (a)  the  court  determined, 
that  where  one  intire  injury  is  done  to  both  tenants  m 
common,  they  shall  have  one  intire  remedy.  But 
where  the  injury  is  separate,  they  may  have  several 
actions :  one  tenant  in  common  may  bring  an  eject- 
ment for  his  moiety,  and  make  himself  tenant  in  com- 
mon with  the  lessee  of  the  other. 

As  to  the  value  of  the  mesne  profits^  the  judgment 
in  ejectment  does  not  prove  any  thing ;  the  value 
therefore  must  necessarily  be  proved  :  but  in  estimat- 
ing ity  the  jury  are  not  confined  to  the  mere  rent  of 
the  premises;  for  they  may  give  whatever  damages 
they  think  proper :  though  the  defendant  may  plead 
the  statute  of  Limitations,  and  by  that  mean  protect 
himself  from  all  but  the  last  six  years  (A).  Bank- 
ruptcy however  is  no  plea  in  bar  to  the  action  ;  which 
was  decided   in   Good  title  v.  North   and.  others  (c). 


(a)  Black.  1077.  (c)  Goodtitle  v.  North,  Doug. 

(6)  Goodtitle  v.  Tombs,  3  Wils.     684. 
121. 

kk2  That 
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That  was  an    action   of  trespass  for    mesne  pvf^ts 
against  several  defendants  :  plea  by  two  of  them  (hns- 
band  and  wife),  that  the  husband  became  bankrupt 
after  the  cause  of  action  accrued  :  general  demurrer. 
In  support  of  the  demurrer,  it  was  contended,  that  the 
statute  of  5  Geo.  '2.  c.  30.  which  gives  this  plea,  only 
speaks  x)f  debts  due  before  the  bankruptcy,  and  that 
an  injury  by  entering  the  plaintiff's  close,  catinot  -con- 
stitute a  debt.     That  a  party  could  not  in  any  case  of 
tort,  liquidate  his  own  demand  for  damages,  and  swear 
lo  it  before  the  commissioners  :  it  could  only  be  ascer- 
tained by  the  intervention  of  a  jury  :  the  rent  was  not 
a  sure  criterion.     That  more  than  five  years  rent  had 
been  g^ven  by  verdict,  for  only  one  year's  possession. 
Npdebt  therefore  could  have  been  proved 'for  such  a 
cause  of  action  under  the  commission,  therefore  the 
bankruptcy  was  no  bar.     For  the  defendants,  it  was 
admitted  that  bankruptcy  was  no  bar  to  demands  for 
torts  in  general.     But  here,  though  the  form  of  the 
action  was  trespass,  yet  the  demand,   in   substance, 
was  for  a  debt,  viz.  the  annual  value  of  the  land,  and 
might  have  been  the  subject  of  an  action  for  use  and 
occupation,  in  bar  to  which  the  bankruptcy  might  be 
pleaded.     In  reply,  it  seemed  agreed,  that  to  an  action 
for  use  and  occupation,  bankruptcy  might  be  pleaded  ; 
apd  that  it  had  been  decided,  that  a  party  who  goes  for 
mesne  profits  after  judgment  in  ejectment,  might  waive 
the  trespass,  and  bring  an  action  on  the  case  for  use 
and  occupation.     But  it  was  insisted,  that  when  be 
does  not  waive  it,  the  amount  of  his  demand,  or  wbtit 
a  jury  might  think  him  entitled  to,  was   uncertain; 
many  things  might  increase  the  amount  of  the  -da- 
mages, as  particular  circumstances  of  inconvenience 
to  the  plaintiff  from  having  been  kept  out  of  posses- 
sion. 
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sioti,  &c. — Lard  MAi^rftFiELD.  Tl»  form  ©f  the  ao 
tioti  is  decisive.  The  plmntiff  goes  fqp  the  whole  da- 
mages occasioned  by  the  tori,  ftB4  when  damages  are 
uncertain,  they  cannot  be  proved  under  a  commission 
of  bankiHiptey.r — Ashhurst,  J.  -  The  plaintiff  goes  for 
a  eoriipensation  in  damages,  the  amount  of  which  is 
uncertain,  and  cannot  be  sworn  to  before  the  commis^ 
sioners,  but  must  be  ascertained  by  a  jury  frpoutall  the 
circumstances, — Buller,  J.  The  damages  hete  arp 
a9  imce'rtaiu^  as  in  a&  actk>n  oi  asMuU^-^Judgxaent  fbr 
the  pl3'iati£r(r/.). 

Bat  it  is  doubtful  whether  a  tenant  whose  under** 
tenamt  retains  possession'  after  the  term  be  liable  ft)r 
mes'/it  proJiU^  as  the  defendant  should  be  the  person  iti 
actual  possessioBr  and  ti'espa^fsing  (&) ;  asd  the  mea* 
mire  of  daiHoges  will  depend  upon  the  time  such  jper^oA 
may  have  been  in  ihie  poiijsessioo  (c). 


Of  the  WKiT  quare  ejecit  iufra  termiiuim. 


The  writ  quar^e  ejecit  infra  ierminum  lieth,  where 
a  man  leaseth  lands  to  another  for  years,  and  after  he 
entereth  and  maketh  a  feoffment  in  fee,  or  for  lifej  of 
the  same  lands  to  a  strau'^er  :  in  which  case  tlie  lessee 
may  have  this  writ  against  the  feoffee  or  leasee  for 


•»«>• 


(a)  Bntsflo  UUersou  v.  Vtsmou,  (^>  Bmme   v.   BiekardmL,.  4 

3  T.  R.  534^.    Maddon-v.  White,  Taunt  ^20. 

2T.  R.  2^1.     J)oe  T.  Juchson,  (c)  Gudfcstonv.  l*orfer,  K.  B. 

Doug.  Ifo.  Mich.  Term,  38  G,  ^. 

life. 
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life.  In  shorty  it  lieth  by  the  ancient  law,  where  the 
wrong'doer  or  ejector  is  not  himself  in  possession,  bat 
another  who  claims  under  him  (a). 

And  he  shall  recover  his  term  again ,  and  damages 
also,  if  the  term  be  not  ended ;  if  it  be  ended  then,  all 
his  damages.  Yet  if  the  term  expire  pending  the  writ, 
the  writ  will  not  abate  (b). 

The  process  on  the  writ  is  summons,  attachment, 
and  distress  ififinitCf  and  not  process  of  outlawry,  ber- 
cause  the  writ  is  not  vi  et  armis  (c). 

This  writ  was  devised,  as  it  is  said  (c/),  by  '<  a  wise' 
man,  called  JVilliam  Moretorij^  who  adopted  it  for  the 
following  reason.  If  a  man  had  leased  land  for  years, 
and  after  had  ousted  his  lessee,  and  made  a  feoffment 
of  the  land,  to  a  stranger  in  fee,  the  lessee  could  not' 
have  a  writ  of  eject iotie  Jinna:  against  the  feoffee,  be- 
cause he  did  not  put  him  out  of  possession  ;  his  only 
remedy  being  by  entering  again  upon  the  land,  and 
then  if  the  feoffee  put  him  out,  the  lessee  might  have  a 
writ  of  ejectionejirmce^  vi  et  armis  against  him,  for  the 
wrong  done  him.  But  before  entry  he  had  no  remedy 
against  the  feoffee  ;  for  he  could  not  sustain  an  eject- 
ment, no  force  having  been  used ;  and  there  could  be 
no  force  where  there  was  no  entry  :  the  lessee  there- 
fore was  without  remedy,  any  otherwise  than  by  enter- 
ing on  the  land  ;  which  he  had  authority  to  do  by  his. 
lease.  But  sometimes  men  of  opulence  and  power,  bt 
FORCE,  kept  out  their  lessees,  with  whom  they  had 


(a)  F.  N.  B.  197.  S.    3  ComnL         (c)  F.  N.  B.  198.  U. 
806.  {d)  F.  H.  B.  198.  A^. 

(6)  F-  N.  B.  197.  T. 

eontracted| 
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contf  acted,  and  who  dared  not  enter ;  in  such  case, 
the  tenant  was  without  an  adequate  remedy,  until  this 
writ  was  devised.  It  was  devised  by  the  equity  of  the 
statute  of  IVestminster  2,  c.  24.  which  enacts,  that  "  as 
'^  often  as  it  shall  happen  in  the  chancery,  that  iii  one 
'^  case  a  writ  is  found,  and  in  like  case,  falling  under  > 
^'  the  same  law,  and  wanting*  the  same  remedy,  none 
'^  is  found,  the  clerks  of  the  chancery  shall  agree  in 
^'  making  a  writ/* 

Yet  if  the  lessor  put  out  the  lessee,  and  presently 
make  a  feoffment  in  fee,  so  as  the  feoffee  be  party 
or  privy  to  the  ouster  of  the  lessee,  the  lessee  shall 
have  a  writ  of  ejectment  vi  et  armis  against  the  feoffee  - 
because  he  is  party  to  tlie  ouster,  and  to  the  wrong 
done  him  (/i). 

The  writ : — 

Rex  vic\  S^c,  salutcm  :  .  si  J.  fecerit,  <§'c.  tunc  sum' 
^€.  B.  quod  sit ^  &;c,  osteusurus  quart  deforc' pntfat' 
A.  unum  messuag*  cum  pert  in.  in  N.  quod  C.  ei  dimisitj 
ad  terrninum  qui  7wndum  prceteriit  ;  infra  quern  ter» 
minum,  idem  C,  prcefaV  B.  messuag'  illud  vendid'tt ; 
occasione  ctyus  venditionis  idem  B.  prtefat*  A.  de  mes^ 
suag*  pra^dict'  ejecit^ut  dicitur;  et  habeas,  S;c.  (b). 

It  lieth  where  the  son  and  heir  of  the  lessor  niaketh 
a  feoffment,  &c.  and  the  feoffee  ousteth  the  lessee  (c). 

And  if  the  lessee  grant  over  his  term,  and  afterwards 
the  lisssor  make  a  feoffment  in  fee  of  the  land  to  a 


^t^^'^»^'^mm^^mmmmmmimmm»mmfmm»imimmmtim^m>m^tmim^m 


(a)  F.  N.  B.  198.  B.  (c)  F.  N.  B.  108.  C. 

(6)  IbitL 

stranger] 
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stranger^  itm  secoad  Idmee  may  have  this  writ  2  aad 
the  writ  shall  be  (a): 

Quart  deforc'  prafaf  B.  umtm  me^susg\  Sfc.  quo4 
R.  {cui  L.  illud  dimisit  ad  tcrminum  qui  noyidutn  prs^-^' 
teriity)  tidem  B.  dimisit  ad  eundtm  termfiumt  S^x» 

Bo,  if  four  let  a  hoose  to  A.ior  years,  who  gpranteth ' 
over  his  estate  to  B.  and  afterwards  two  «»f  the  lessor^ 
die,  and  the  sarvivors  make  a  feoffment  to  Q.  in  fee ; 
B.  may  have  a  quart  ejecit  infra  terminum  agaiast 
the    feoffee;    but  the   writ  must  recite  the   special' 
matter. 

And  if  a  man  lease  land  for  years,  aad  the  lessor 
suffer  a  recovery  to'  be  had  against  him  upon  a  feigned 
title,  and  the  recoveror  entereth,  yet  it  seemeth  that 
the  lessee  shall  have  this  writ :  and  in  such  case,  the 
words  of  the  writ  are  '<  occasione  cujus  vcfiditionisj^ 
and  yet  the  same  is  not  properly  a  sale.  Those  words 
are  only  words  of  form  (b). 

Before  the  statute  of  21  H.  8.  c.  16.  it  seems  that  th& 
tenant  for  years  could  not  have  fulsified  the  recovery' 
against  his  lessor ;  the  reason  is  that,  at  the  common 
law,  terms  for  years  .were  only  small  interests;^  being 
generally  from  year  to  year ;  and  termors  were  looked 
on  merely  as  bailii&  to  the  freeholders.  These  terms 
were  only  on  contract,  tod  if  the  termors  were  ejected, 
they  only  had  remedy  on  their  covenants^  against  their 
lexers.  The  statute.  oUVestm.  %>  which  permitted  the 
^uarc  ejecit.  infra  terminum^  wa&  the  first  statute  which 

•         »     r 

(a)  F.  N.  B.  196.  D.  (&)  F-  N.  B.  198.  E. 

gave 


QUARE  SJECrr  INFRA  TERMINUM.  )M6 

gsiTe  lliem  remedy  against  their  lessors,  hy  s^jv^gtbeot 
to  recoTer  the  term  ;  for  tl^  ejectment  wan  m  tlie  lia** 
tare  oi  an  actioa  of  trespass,  whicb  gave  them  vettxeify' 
in  dama^^  only,  until  11  H.  7.  when  the  Jtuberefaciet^^ 
^  began  to  be  allowed.    But  tiiotigh  the  writ  ipmj't  ejecit 
ithfra  terminunif  was  established  bb  a  remedy  in  d^* 
cases  before  mentioned^  not  only  against  th^  te^HMMfs*,' 
but  against  any  person  colluding  with  theih;  yet  t9M 
leasees  had  no  remedy  against  RiSCOV:eitBits  at  th^ 
cooBamon  law ;  because  diey  were  not  parties  to  th^ 
writ :  (forno  one  was  made  party  to  the  writ>  unless  he 
bad  a  tenement  interest;)  and  not  being  partiesy  couM' 
not  be  received  to  plead.    To  help  this,  the  statute  oP 
Glocest^r^  (e.  11.)  provides,  that  "  the  termor  shalf 
^^  make  lumsetf  party  to  the  writ,  on  default  of  the^ 
^*  tenant,  aud  shall  be  received  to  defend  the  title  of 
^  the  lessor,  if  he  come  in  before  judgment.'*     Thi'» 
was^not  by  any  mean  a  completeiTemedy  ;  for'  st3I^,  ifi 
the  lessor  suffered  a  recovery  by  a  feigned  title,  there 
was  a  record  agains^t  the  termor,  which  he  could  not 
traverse-;  his  title  therefore  was  destroyed,  and  helmd' 
remedy  only  in  damages,  on  the  covenants.  To  remedy^ 
so  great  an  inconvenience,  the  statute  21 H.  c.  15.  was 
made;   ami  from  thenceforth,  if  in  this  a^tiW  the 
kssor  haA  set, up  a  feigned  title  by  recovery  ag^aini^t  tlie^ 
lessee^  thai^  did  not  destroy  his  action,  and  confine 
him  to  a  w^it  of  eov^iant;  but  he  might  repfy  fo 'SUolV 
fiecQV^ry,.  if  pleaded!  in  bar,  and^^  shew  that  it  Wa8^  ef-^ 
feoted  by  coUusion ;  and  if  given  in  evidence^  inigtifff 
shew  it  wad  by  coUiKiou:  thus  he.  could  recoVdi^^e 
teciH  itself,  notwithstanding, a  collusive  recovery  (a)l '" 


"\ 


(ii)  Co«  lit  4^9^     a  Jx^  3Stl,  <Sbe.  aed  vide  Plewdi  89;      - 

And 
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.  And  if  a  man  lease  lands  for  a  ^  term  of  yean,  and 
s^fterwards  die  without  heir»  ami  the  lord  by  escheat 
enters  and  puts  out  the  termor,  it  is  a  doubt  whether 
he  shall  have  square  ejecit  infra  Urminum  against  the 
lord  by  escheat;  yet  it  seemeth  reasonable  that  he 
should*  The  reason  is,  that  the  lord,  by  granting  the . 
estate  to  the  tenant  in  fee-simple,  granted  him  full 
power  to  alien  or  charge  it ;  and  where  such  estate 
escheats  to  the  lord  charged  with  a  lease,  it  is  only 
an  escheat  of  the  reversion  upon  that  lease :  for  the 
power  of  alienation,  which  was  given,  in  infendation, 
extends  to  all  acts  executed  upon  the  estate :  be- 
cause such  acts  are,  !>{ /^//to,  an  alienation.  It  does 
not  however  extend  to  such  as  are  not  actually  exe-^ 
culjed ;  for  there  the  lord  comes  in  by  title  paramount : 
and  the  estate  can  never  be  charged  in  the  hands  of' 
the  lord,,  by  any  act  of  the  feudatory,  unless  it  take 
place  in  the  time  of  such  feudatory,  whereby  the 
power  of  alienation  is  actually  executed.  Tlierefore 
^  statute  staple,  or  merchant,  &c.'  shall  not  bind 
the  lord  by  escheat,  unless  the  land  be  actually  ex- 
tended (a)« 

So  if  a  villein  had  leased  land  for  years,  and  after- 
wards the  lord  of  the  villein  had  entered,  and  pot  out 
the  termor,  the  lessee  might  have  had  this  writ :  be- 
cause the  villem  was  fr££,  as  to  every  body  but  his 
lord;  if  therefore  he  had  leased  land,  before  entry  of 
the  lord,  the  lessee  had  title.  The  reason  was,  that 
the  lord  gained  title  by  entiy,.and  until  then  the  pro^ 
perty  was  in  the  villein ;  for  the  villein  having  taken 
the  estate  by  livery  of  seisin,  coram  paribus,  the  lord 
could  not  take  it  from  him  but  by  entry :  if  therefore 


(a)  F.  N.  B.  198.  F. 

tho 
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the  yiUein  had  entered  before  the  lord,  the  lord  cmM* 
not  have  entered  on  the  estate^  because  he  could  not 
enter  on  the  property  of  a  freeman  (tf).  He  could 
not  therefore  in  this  ease  haVe  entered  upon  the  lessee 
for  yearsy  in  order  to  eject  him :  but  it  seenis  he  mights 
have  entered  to  claim  his  reversioUi  which  was  still  in* 
his  villein  (&)• 

And  so  if  a  man  lease  land  for  years,  and  aifterwards 
a  stranger  puts  out  the  lessee,  and  disseiseth  the  lessor,* 
and  afterwards  the  lessor  releaseth  to  him,  it  seencveth' 
that  the  lessee  shall  have  the  writ  of  quarfi  ejedt  infru 
terminum  against  the  disseisor,  &c«  (c). 

And  it  lies  as  well  against  the  lessor,  as  against  his 
feoffee*  Yet  the  sale  supposed  in  the  writ  is  not  tra«- 
.versable,  hut  only  the  ejectment,  &c.  And  if  so^  then 
it  seemeth  that  the  wi'it  lieth  against  the  lord  by 
escheaty  or  against  the  lord  of  the  villein,  who  putteth 
out  the  termor,  &c.  {d). 

But  an  ejectione  Jirmm  lay  against  the  lord  of  the 
villein,  if  he  had  put  the  termor  out  of  his  lease  made 
by  the  villein,  before  entry  made  by  the  lord  into  the 
)and.  And  so  an  ejectionejirmcd  lieth  against  the  lord 
by  escheat,  if  he  oust  the  ternxor  of  t^he  lease  made  by 
the  tenant,  &c.  (e). 

And  by  the  book  19  H.  0.  it  appeareth,  that  it  is  in 
the  election  of  the  lessee  to  sue  a  writ  of  ejectionejii^nnsi 
or  a  writ  of  quare  ejecit  infra  terminum^  against  the 
lessor  or  his  heir,  or  against  the  lord  by  escheat f  or 


timi^mmmmmmmm»»*0*m**9 


(a)  F.  N,  B.  198, 0,    Co,  Lit.        (c)  F.  N,  B,  198,  O. 
J18  a.  (rf)  F.  N.  B.  198. 1.  K. 

Cfr)  Co.  Lit.  119  fu,  (6)  Ihv^ 

against 
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Bgrnnut  the  lord  of  the  villeiB^  if  they  p«it  the  termeir 
ootof  his  term,  &c. 

It  ib  plaio  tfaerefere  that  the  future  cjecit  infra  termi^ 
num  lies  not  onljr  against  the  lessor  himself^  hut  against 
his  feoffee,  or  any  person  who  comes  in,  in  the  per  ;  for 
they  ought  not  to  oust  the  lessees  who  bold  of  them, 
having  only  the  reversion  in  themselves.  And  as  tenant 
ior  life  might  haire  a  writ  of  entfy  afpainst  his  lessor. 
Of  the  feversieoer,.  if  he  disseised  htm ;  so  this^  writ 
was  formed,  that  the  tenant  for  years  might  have  ve<^ 
medy,  if  the  lessor  ejected  him :  and  the  rather  in  this 
case,  because  if  no  special  writ  hald  been  formed,  th^ 
tenant  would  have  had  no  specific  remedy  to  recover 
the  land  itself.  The  action  of  covenant  indleed  would 
have  run  with  the  land,  if  the  lesBor  had  covenanted 
fcr  himself,  his*  heirs,  and  aftdgas ;  the  remainder  there- 
fore cwght  to  gcM  t0  the  feoffee ;  because  after  the  lease 
made,  the  conveyance  of  the  lessor  amounted  in  truth 
to  no  more  than  a  grant  of  the  reversion ;  of  cons:'* 
quence  the  feoffee  coming  into  the  same  reversion, 
ought  tiv  he  liable  to  the  s^n^ie  actiom  The  same  law 
must  garern  tosfchiug  the  lord  by  escheat ;  he  eooi-* 
ing  in  by  estbrat  to  the  reveitsion^  aad  not  to-^ie  poe^ 
scaMoa  itself* 

All  these  nice  distinctions,  as  to  this  ancient  wsit, 
are  now  of  little  consequence,  inasmuch  as  since  the 
introductioti  of  fiietitbiis  ousterfl^  by  Whkfa  tfie  Ikile 
mssf  he  tried  againsfe  any  hkid  of  tenant,  bgr  whatever 
BMati  he  ac^eed  the  possesstoo,  the  writ  of  qware 
ejecit  infra  terminum  ie  faUen^  iut0»  dkmae. 


(p)  F.  N.B.  198.  Ki  921. 
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No.  I. 

A  ieoMB  in  efectmeiU,  rohere  the  premises  we  not  inhaHted; 

to  recover  the  possession* 

nr^HJS  indenture  made  the  17th  day  of  May,  in  the  19th 
-*-  year  of  the  reign  of  our  sovereign  Lord  George  the 
Third,  by  the  grace  of  God,  of  Great  Britain,  FrancCy  and 
Ireland,,  king,  defender  of  the  faith,  &c«  and  in  the  year  of 
our  Lord  1780,  between  John  Andrews,  of,  &c.  of  the  one 
part,  and  John  Lilly,  of,  <^c.  of  the  other  part,  witnesseth, 
ihat  he  the  said  John  Andrews,  ibr  divers  good  causes  and 
considerations  him  thereunto  moving,  hath  demised,  grant- 
ed, and  to  farm  letten,  and  by  these  presents  doth  demise, 
grant,  and  to  farpi  Lat  unto  the  said  John  Lilly,  all  that  his 
messuage  or  tenement  eonunonly  called  or  known  by  the 
name  of,  ^c  situate,  lying,  and  being  in  street^ 

in  the  parish  of,  &c.  in  the  county  of,  &c,  and  late  in  the 
possession  of  one  Henry  Duncomb ;  to  have  and  to  hold 
the  said  messuage  or  tenement,  with  the  appurtenances, 
from  the  date  of  these  presents,  for  and  during,  and  until 
the  Ml  end  and  term  of  five  years  from  thence  next  ensBr 
ing,  and  fully  to  he  complete  and  ended :  Provided  always, 
and  upon  condition,  that  if  the  said  John  Andrews,  his  exe- 
cutors or  administrators,  shall,  at  any  time  after  the  30th  day 
of  this  present  mouth  of  May,  tender  to  the  said  John  Lilly, 
his  executors  or  administrators,  one  shilling,  then  this  pre* 
sent  indenture,  and  every  thing  therein  contained,  shall  be 
Toid,  and  of  none  effect ;  any  thing  herein  contained  to  the 
•contrary  in  anywise  notwithstanding.  In  witness  ^hereof 
the  said  parties  to  these  presents  have  hereto  interchange- 
ably  «et  their  bands  and  seals  the  day  and  year  first  above 
written. 

Sealed  and  delivered, 
being  first  dvJy  stapiped, 
in  the  presence  of 

N.  B.  Tbia  deed  requires  a  stamp. 

<  No.. II, 
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Proceedings  on  an  action  of  trespass  in  efectmeni,  by  oHr 

gindi,  in  the  Kicg^s  Bench. 

Sect  1.  ne  original  torii. 

^EORGE  the  second,  by  the  grace  of  God  of  Great 
^^  Britain,  France,  and  Ireland,  king,  defender  of  the 
faith,  aiid  so  forth ;  to  the  sheriff  of  Berkshire,  greetmg. 
If  Richard  Smith  shall  give  jon  secnritj  of  prosecuting  hia 
claim,  then  pat  by  gage  and  safe  pledges  William  l&les, 
late  of  Newbury,  gentleman,  so  that  he  before  ns  on  the 
morrow  of  All  Souls,  wheresoever  we  shall  then  be  in  Eng^ 
land,  to  shew  wherefore  with  force  and  arms  he  entered 
into  one  messuage,  with  the  appurtenances,  in  Sutton^ 
which  John  Rogers,  esquire,  hath  demised  to  the  aforesaid 
Richard,  for  a  term  which  is  not  yet  expired,  and  ejected 
him  from  his  said  farm,  and  other  enormities  to  him  did, 
to  the  great  damage  of  the  said  Richard,  and  against  our 
peace.  And  have  you  there  the  names  of  the  pledges,  and 
this  writ.  Witness  ourself  at  Westminster,  the  twelfth  day 
of  October,  in  the  twenty-ninth  year  of  our  reign. 

Pledge,  of  prosecution.   {  £J%«. 
The  within-named  Wil-   )  .  ,     ^ 

Sect.  2.  The  declaration  against  the  casual  efector;  fcAv 
gives  notice  thereupon  to  the  tenant  in  possession.  By 
original  in  K.  B.  * 

Michaelmas  Term,  the  29th  of  king  George  the  second. 

Berks,  )  TJfTILLIAM  STILES,  late  of  Newlntry,  in  the 
to  wit.  )  ^^  said  county,  gentleman,  was  attached  to 
answer  Richard  Smith  of  a  plea,  wherefore  with  force  and 
arms  he  entered  into  one  messuage,  witli  the  appurtenances, 
in  Sutton  in  the  county  aforesaid,  which  John  Rogers^  esq. 
demised  to  the  said  Richard  Smith  for  a  term  which  is  not 
expired,  and  ejected  him  from  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard, 
and  against  the  peace  of  'the  lord  the  king,  &c.    And 


*  The  proceedings  in  ejectment  in  the  common  pletts,  and,  by  origi- 
.nal,  in  the  king^s  bench^  are  ciuictly  alike }  wMtatis  mutandis. 


whereupoB 
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Wbf^reupon  fhe  said  Richard,  bj  Robert  Martin  his  at- 
tomey,  complains,  that  whereas  the  said  John  Rogers,  on 
the  /irst  day  of.  October,  in  the  twenty-ninth  year  of  the 
re%n  of  the  lord  the  king  that  now  is,  ^t  Sktton  aforesaid.  Any  d^y  qfter 
had  demised  to  the  same  Richotrd  the  tenement  aforesaid,  the  plaintiff's 
with  the  appurtenances,  to  have  and  to  hold  the  said  tene-  ^^^  accrued. 
Bient,  with  the  appurtenances,  to  the  said  Richard  and  his 
assigns,  from  the  feast  of  Saint  Michael  the  Archangel  then       / 
last  past,  to  the  end  and  term  of  five  years  from  then  next 
following,  and  fully  to  he  complete  and  ended,  by  virtue 
of  which  demise  the  said  Richard  entered  into  the  said 
tenement,  with  the  appurtenances,  and  was  thereof  pos- 
sessed ;  and  the  said  Richard  being  so  possessed  thereof, 
the  said  WilHam  afterwards,  that  is  to  say,  on  the  said  first 
day  of  October,  in  the  said  29th  year,  with  force  and  arms, 
that  is  to  say,  with  swords,  staves,  and  knives,  entered 
into  the  said  tenement^  with  the  appurtenances,  which  the 
said  John  Rogers  demised  to  the  said  Richard  in  form  afore-  * 

said  for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  said  Richard  out  of  the  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard^ 
and  against  the  peace  of  the  said  lord  the  king ;  whereby 
the  said  Richard  saith,  that  he  is  injured  and  damaged  to 
the  value  of  twenty  pounds.  And  thereupon  he  brings  his 
suit,  &c. 

Mr.  George  Saunders, 

I  Am  informed  that  you  are  in  possession  of,  or  claim  Notice  thereto, 
title  to,  the  premises  mentioned  in  tliis  declaration  of  eject- 
ment, or  to  some  part  thereof;  and  I,  being  sued  in  this 
actioii  as  a  casual  ejector,  and  having  no  claim  or  title  to 
the  same,  do  advise  you  to  appear  next  Hilary  Term  in  his 
majesty^  court  of  hinges  bench  wheresoever,  &c.  by  some  ' 

attorney  of  that  court,  and  then  and  there,  by  a  rule  to  be 
mad^  of  the  same  court,  to  cause  yourself  to  be  made 
defendant  in  my  stead ;  otherwise  I  shall  suffer  judgment 
to  be  entered  against  me,  and  you  will  be  turned  out  of 
possession. 

Your  loving  friend 

William  Stiles. 


Sect.  3.     Declaration  in  ^ectment  by  bill. 


Middlesex 


*•  ^'*  \  ^  ^'  ^^^?^^^^  ^^  ^'  ^*  being  in  the 
^  XX  •  custody  of  the  marshal  of  the  Mar- 
shalsea  of  our  sovereign  lord  the  king,  before  the  king  him- 
self, for  that  whereas  E,  T.  gentleman,  on  the  tenth  day  of 
May,  in  the  fifth  year  of  the  reign  of  our  lord,  the  now 
king,  at  Westminster^  in  the  county  of  Middlesex,  had  de- 
mised. 


miied/gmnttfd,  witB  ferm  let»  to  Che  •Mdi4i'4mtB6#< 
anagei^  ^te.  (reaMfijf  ^  aaMral  fNir«e&)  with  ike  «pfap* 
l^aa&o^ift,  atiuale,  ^y^*  Mnl  beiog  in  Um  panflk  «f  fiS^  JfofU 
iw'a.M  ikt  FieUk,  in  l^e  said  ooiuiiy  of  MiddiBsefi  to  have 
aod  to  bold  41m  aa«d  laneM^ota,  with  the  appvntoaaneoa,  t# 
.  •  tlie  aaid  4^.  and  his  aaaigaa,  from  the  ddthday  of  Mmrtk 

than  iaat  i^atr to^tha  AiUoad  amd  term  of  iiv6 y^ava  frooi 
^^loaifio  ^oa;l  attauiai^,  a^  AiVy  to  be  oonplate  aiid'  onddd  t 
hjr  vir4|«e  of  which  said  demise,  he  the  aaid  A,  seiered  ibitf 
4ie -aidd teaa— atfl» wathlbb l4^top|eiiaiMea» and  ihM lheta»« 
qf  fk^saeaaed  mutil  <he  aaid  C  aftarwiuMla^  that  is'  to  aagr^oM 
tjie  same  tenth  day  of  Alay,  in  the  sixth  year  aforesaid^ 
omthfonaetaiid  arma,  emtere#  mto  the  aaid  faneventa;  will| 
|be  iffnirletaiicea,  wfaieh  the  aaidJS.  r^'demsed'loAe 
said  4  4  in  maamer  afbreeaid,  for  the  term  afbHsaaid^  wbieb 
ia  net  yet  eapitfed,  and  ejectedlheemditf.  eat  of  hts  aaM 
61^91;  and  thenand  there  did  other  initmee  to  the  B^adA* 
against  the  peaoe  of  our  aaid  lord  the  kiogy  end  lolbo 
dbimaM  of  hian  the  aaid  A.  of  twenty  ponnds,  and  th^#a« 
miomhe  brinca  his  aniti  Ac 

Pledges  to  prosecute,    {  |^,,,;^„^  jj^,  :'t 

The  Qotiee  to  this  declaration  is  the  suue  aa  the  laattf 
only,  instead  of  the  words  "  whereaoever,  Ae,^  QMUt  bo 
aubstiluted  ''  at  Westminster,^  ... 


*  " 

Jgeat,  4.  Jhdataium  tn  yectmem^  inf  crigiMaU/m, «  ifoaAlri. 

demise.  .  ,.  I 

Uncashire^ss.  imnOMAS  WrLLIA3r^Sf,/^^,it^ 

y  -^  Ac.  veonian,  was  a^tacbed  tf>,^ifei; 
William  Tk^masoH^  of  a  plea  wherefore,  witb/oree.pf  ar«l^^ 
he  entered  into  one  moiety  of  the  manor  of  Breibjfrpn^ 
otherwise  Brotherton^  with  the  appnrtenaeces,  ajpid  ^ta 
thirty  messuages,  ten  cottages,  tour  hundred  a(»^s  of  laiHL 
two  hundred  acres  of  meadow,  and  two  bundtecf  acres  of 
pasture,  with  the  appurtenance^,  in  Bretherton,  otherwise 
BrotkertoUp  in  the  county  of  Lancaster  aforesajd,  wbfcii^ 
James  duke  of  A  thol  deaiised  to  the  said  William  for  a 
term  which  is  not  yet  expired ;  and  also  into  01^  ?$^f 
moiety  of  the  manor  of  Bretherton,  otherwise  Brotiiti^n^ 
with  the  appurtenaoces,  anil  into  thirfy  other  SB^suage^^ 
ten  other  cottages,  four  hundred  other  acres  pf  .lai^l^lM 
hundred  other  acres  of  meadow,  and  twohuB^^  oT^* 
acres  of  pasture,  with  the  appurtenances  in  J^ef  ju^i 
otherwise  BrMewton  aforesaia,  ia  the  taoBS^y' ^  JLaUm 
aloresaid,  whiob  Ckorgt.  Brucey  es^«  dettiiibd"m/^  j 
fViUiam  icar  a  term  which  h  oot  vet  e^fimdf  ^.^9^ 


mJ^. 


APtBfnkiti,  no*  It. 


6lt^ 


wrongs  to  him  did,  to  the  great  damage  of  the  laid  WU^ 
iiAfn,  and  against  the  peace  of  oor  sovereipi  loird  the  king, 
Sie,  And  ther^pon  the  said  WiMikmt  ^y  Jbk»  HavMmd 
his  attorney,  cotiif4ains,  that  wheFoaa  the  iaid  duke^  on  the 

day  of  ,  in  the  ye«r  of  this 

reign  of  his  present  majesty,  at  Preston,  in  the  county 
aforesaid,  had  demised  to  the  said  William  the  said  moiety 
and  tenements  first  above  mentioned,  with  the  apparte- 
nances ;  to  have  and  to  hold  the  same  moiety  and  tene- 
ments, with  the  appurtenances,  to  the  said  WtlUam  and  hia 
assigns,  from  the  day  of  then  last 

past,  to  ^  fuH  end  and  term  of  five  y6ars  fiDm  theact 
next  ensuing,  and  lully  to  be  complete  and  ended :  by 
virtue  of  which  demise  the  said  William  entered  into  the 
same  moiety  and  tenements,  with  the  appurtii^nees,  and 
^as  thereof  possessed  :  and  the  said  William  being  so  pos- 
sessed thereof,  the  said  Thomm  afterwards,  to  wit,  on  the 
said  day  of  (the  first  day)  in.the  said 

year,  with  force  and  arms,  entered  into  the 
moiety  and  tenements  first  above-mentioned,  with  the  ap- 
purtenances, which  the  said  duke  demised  to  the  said  Wil- 
iiam  in  manner  aforesaid,  for  the  term  aforesaid,  which  ia 
not  yet  expired ;  and  ejected  the  said  Wittiatn  out  of  the 
said  first  above-mentioned  farm.  And  also  that  whereas 
the  said  George  Bruce,  esq.  on  the  day  of 

,  m  the  year  aforesaid,  at  Presiom 

aforesaid,  had  demised  to  the  said  William  the  said  moiety 
and  tenements  secondly  above-mentioned,' with  the  appur- 
tenances; to  have  and  to  hold  the  same  moiety  and  tene-^ 
ments,  with  the  appurtenances,  to  the  said  William  and  hii 
assigns,  from  the  day  of  then  last  past, 

to  the  flill  end  and  term  of  five  years  from  thence  next  ea- 
Buing,  and  fully  to  be.  complete  and  ended;  by  virtue  of 
wbfch  last-mentioned  demise,  the  said  WUliam  entered 
hito  the  same  moiety  and  tenements,  with  the  aippurte- 
iHinces,  and  was  thereof  t>ossessed  :  and  ti>e  said  WUliam 
being  so  possessed  thereof,  the  said  Thomas  afterwards,  to 
wit,  on  the  said  day  of  (the  first  day 

into  this  count)  in  the  said  year,  with  force  and 

arms,  entered  into  the  said  moiety  and  tenements  lastly 
above-mentioned,  with  the  appurtenances.,  which  the  aaid 
George  jBnece,esq.  demised  to  the  said  William,  in  manner 
aforesaid,  for  the  term  aforesaid,  which  is  not  yet  e&pired, 
and  ejected  the  said  William  out  of  his  said  last-mentioned 
Ahrm,  and  other  wrodgs  to  him  did,  to  the  great  damage  of 
the  said  William^  and  against  the  peaee  of  our  said  sove* 
reign  lord  the  king,  &c.;  whereupon  the'«^  William  says, 
he  is  iai|Kfed,  and  has  su^tasned  damage  to  the  value  of 
forty  pounds;  and  tberefoi*e  be  brings  fats  wAt,  ^^ 

h  h  N.B. 
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N.  B^  The  deobration,  hj  hili,  4>n  a  doable  demise,  is  ia 
9Hbttanc€  the  same  as  the  connt  part  of  the  declaration  bj 
origmaki  and  the  only  dilTerence  in  form  is  that  which 
exists  between  a  declaration  by  original  and  a  declaration 
by  bill,  on  a  single  demise.  The  notice  most  be  the  same 
as  tluU  in  page  512. 


No.  III. 


Sect.  1.  Affidavit  oftercico.  of  declaration^  where  there  is 

but  one  tenant. 

In  the  king*9  bench. 

^A,B,on  demise  of  C.  2>.  plainti IT, 
Between      J  and 

iE,F,  T  -         defendant 

O  S.  of,  ^'C.  maketh  oath,  and  saith,  that  he  this  de- 
^"^^  ponent  did,  on  the  day  of  last,  deliver 

a  true  copy  of  the  declaration  and  notice  hereunto  annex- 
ed, to  W*  71  tenant  in  possession  of  the  premises  in  the 
said  declaration  mentioned;  and,  at  the  same  time,  told 
him  it  was  a  declaration  in  ejectment,  and  that  unless  he 
did  appear  thereunto,  by  some  attorney  of  this  honorable 
court,  on  the  first  day  of  this  present  Term,  judgment  would 
be  entered  against  the  said  defendant  by  default,  and  he  the 
said  W,  T,  would  be  turned  out  of  possession ;  or  words  to 
that  or  the  like  effect. 

Sworn,  &c.  S.  S. 

Sect  2.  Similar  affidavit,  where  there  are  several  tenants, 

Cf  S,  of,  <lx.  maketh  oath,  and  saith^  that  he  this  de-^ ; 
^*  ponent  did,  on,  &c.  Ust,  deliver  a  true  copy  of  ihe* 
declaration  and  notice  hereunto  anne;ied,  to  W^T.i^njsfa^ 
in  possession  of  part  of  the  premises  in  the  s^d  4i|e(da^a^ 
tion  mentioaed ;  and  did  also,  on  the  same  df^^  4£)^^^,^ 
another  copy  of  the  said  declm*ation  and  notice  ,^9  p*  )^, 
wife  of  /.  T.  tenant  in  posi$ession  ot  the  residup  of  ihe^  pre-'; 
mises  in  the  said  declaration  mentioned.  Aip^u  tnik- de- 
ponent further  saith,  that  he  told  them  seiTef^^lf/y  ihat'it 
was  a  declaration  in  ejectment,  and  that  nnl^s  ih'ey^did' 
severally  appear  thereto,  by  some  attorney  of  this  lienor- 
able  court,  on  the  first  day  of  this  present  Term, 

judgment  would  be  entered  agsTinst  the  said  defendant  by 
defaylt,  and  they  the  said  W.  T,  and  /.  T,  would  be  se- 

veralhf 
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vefnlfy  turned  out  of  ^possession!  or  words-  to  that  ^Y  tke 
like  effect.  •    k    ,  - 

Sworn,  &c.  &  A: 


Sect.  3.  Affidavit  of  service  of  declaration,  wfierethefenanfi 

wife  refused  to  open  the  door, 

^  S,  of,  &c.  maketh  oath,  and  saith,  th^t  he  this  de- 
^^^  ponent,  on  the  da^  of  last,  went 

to  the  messuage  of  W.  T.  situate  at,  &c.  heing  the  messuage 
in  question  in  this  cause ;  and  that  M,  the  wife  of  the  said 
W,  T,  refused  to  bpen  the  door  of  the  said  messuage,  but 
spoke  through  the  wicket  of  the  said  door.  And  this  de- 
ponent further  saith,  that  he  did  thereupon  shew  to  the 
said  M,  a  true  copy  of  the  declaration  and  notice  hereunto 
annexed,  ajid  acquainted  her  with  the  contents  thereof; 
but  that  as  soon  as  he  had  so  done,  the  skid  M.  shut  the 
said  wick,et,  and  refused  to  take  the  said  declaration  or 
notice.  And  this  deponent  further  saith,  that,  not  being 
able  to  deliver  the  same,  he  affixed  the  said  declaration  and 
notice  on  the  door  of  the  said  messuage ;  and  that  the  saiif 
W^  r.  on  the  same  day  acknowledged  that  he  had  received 
the  same. 

Sworn,  &c.  J^.  & 

Sect.  4.  Affidavit  of  the  tenants  refusing  to  defend  an  e;ec- 
tor^  in  order  to  have  t fie  landlord  admitted  defendant, 

i^  S»  of,  &c.  maketh  oath,  and  saith,  that  he  this  deponent 
^^*  did,  on,  &c,  last,  by  the  direction  of  A.  B,  landlord 
of  the  premises  in  question  in  this  cause,  apply  to  W.  T» 
the  tenant  in  possession  of  the  same  premises,  to  know 
whether  he  the  said  W.T.  would  appear  and  become  de- 
fendant m  this  cause,  or  would  permit  the  said  A.  B,  to 
defend  his  title  to  the  said  premises  in  the  name  of  the  sai^ 
W.  T. ;  and  ,this  deponent,  at  the  same  time,  shewed  and 
offered  to  deliver  to  the  said  W.  T.  a  note,  signed  by  the 
said  A.  B,  whereby  the  said  A,  B.  promised  to  defend  and 
keep  t^e  said  W,  T,  harmless,  of,  f^om,  and  against  all 
costs  and  charges  in  this  cause.  And  this  deponent  fur- 
ther Saith,  that  the  said  W.  T.  told  him,  in  answer,  that  he 
wpiild  not  appear  and  beeome  defendant  in  this  cause,  or 
any  ways  concern  himself  therein. 

Swprn^&c.  S.  S. 
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No.  IV. 

Sect  1.     The  eomman  tmle  qfeomrt^ 

Hilary  Term,  the  twenty-ninth  year  of  king  Oewrge  the 

second. 

Smitkr. SiiU$,  Serh, \  TT  is  ordered  bv  the  coopt,  by  the  assent  of  Mh 
•nuewithV  fo  wit  \  -»'  parties,  artd^lfieir  altornies,  that  Gem-ge  Saun- 
pnitenances  in  ^^»  gentleman,  may  l>o'  tftade  defendant  in  the  place  of  tiiib 
8atton,ontbe  now  defendant  Willi:sn^  Stiles,  and  shall  immediately  ap^ 
demise  of  JoIm  pear  to  the  plaintiff's  action,  and  shall  receiye  a  declaration 
Bogen.  in  a  plea  of  trespai^s  and  ejectment  of  the  tenements  tn 

question^  and  shall  ioHnediately  plead  thereto^  not  gtiilty': 
and,  npon  the  trial  of  the  i^ssne,  nhall  confess  leas^,  enCry, 
and  ouster,  and  insist  npon  his  title  only*'  And  if,  tij>bn 
trial  of  the  issue,  the  said  George  do  not  codfei(^  fease,^h- 
try,  and  ouster,  and  by  reason  thereof  the  platntiflf  cannot 
prosecute  his  writ,  then  the  taxation  of  costs  upon  sach 
nonrpros,  shall  cease,  and  the  said  George  sbalt  ^ay  toch 
costs  to  the  plaintiff,  as  by  the  court  of  our  lord  the  king 
here  shall  be  taxed  and  adjudged  for  such  his  default  in 
non-peilbrmance  of  this  rule ;  and  judgment  shall  be  enter- 
ed against  the  said  Wiiliam  Stiles^  now  the  csttual  ejeeWir, 
bjr  default.  And  it  i&  further  ordered  >  that*  if  upon  trial  of 
the  said  issue  a  verdict  shall  be  given  for  the  defendant, 
or  if  the  plain tiflT  shall  not  proaecnt^  his  writ,  upon  any 
other  cause  than  for  the  not  confessing  lease,  entry,  ami 
ouster,  as  aforesaid,  then  the  lessor  of  the  pbtntilf  ahall 
pay  costs,  if  the  plaintiil'  himself  doth  not  pay  thnm.:       '; 

By  the  cpxtrU, 

When  the  proceedings  are  by  bitt^  and  not  by*or^lfiitI, 
the  words  **  and^le  common  bmT  should  be  inserted  after 
the  words  requiring  the  tenant's  appearance;'  anil  Ike 
word'  hill  should  stand  in  the  room  of  the  'W^Dyd''»t^^ 
thffonghottt.  ',/-'•.  r 


Sect!).    TkeruhaifinriHiBrlgdrmmnupiHtke'lAnfi'V^^ 

Michaelmas  Term,  in  tlie  sixth  year  of  the  f^im  ofJuB^ 

George  the  second.  j^V 

Bolian  Iiwt,       Surry.  \  TT  is  ordered,  by  the  comment  of  fte  i^tonn^i  for 
Ug.  in.  '  J  •*   both  parties,  that  C.  JD:  be  admitted  «4if(SiWnt 

instead  of  the  now  defendant  T^P.;  and  that  he  fb'mtHth 

appear 
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sppear  at  the  suit  of  the  plaintiff,  and  file  c6mmon  bail,  and 
receive  a  declaration  in^a  plea  of  trespass  and  ejectment 
for  the  tenements  in  question,  and  forthwith  plead  there- 
unto not  guilty ;  and  that  upon  the  trial  of  the  issue  he  con- 
fess lease,  entry,  and  ouster,  and  insist  upon  the  title  only, 
otherwise  let  judgment  be  entered  by  the  plaintiff  against 
the  ^ow  defendant  T.  by  default ;  and  if  upon  the  trial  of 
the  said  issue  the  said  C.  j^  $hail  not  confess  lease,  entry, 
and  ouster,  by  which  the  plaintiff  shall  not  be  able  further 
,t^,pirp«QQHte,jHS  bill  against  Ih^said  C  then  no  eoets  or 
qt^fKes^^haJl  be  awarded  vnpoa  £uobBOBi^Dit^  but  the  said 
(Xt  aMl  my  to  the  plaintUi*  the  costs  and  charges  tl2erea|pon 
to.h^rt^^a:  And  it  isfiurtUer  ordered,  that,  if  upon  tJ^-e 
f^}9l(^tii^  aaid  isaue  a  vertj^  afajall  he.p.vm  for  the  aaid 
j^efim^()yOr.if  it  shall  happen  the  plaintiff  s}iall  npt  fur- 
'tl)fi;«praip^cut^  hia  said  bUl  iof  any  other  ^ause^  than  for  n(^ 
opf^h^sif^g  ,]ejakAff^  <entry,  and'  actual  ouster  aforesaid,  that 
,4^^^  t)iq  jil^intiip  a<leasoir  ahall  pay  to  tb^e  aaid  C  hi^r  eoati 
9|^,^ai|giBi6  jn  thaticase  to  be  adjudged,  &c^ 

£aet^  8i   >  The  nde  a$  drawn  yp^in  tke  c^mmnt  plem. 


Slfkr^  Term,  the  fifth  of  king  Geot^  the  iecond. 

NmfoOt.:}^  ¥T  is  ordered,  by  the  con^^ift  of  Roberi Martin^ 
.   1. 1,1  »..^  *«  the  plaintiff's  attorney,  and  John  Cock,  at- 
tormri*ikkT  Ai^  Bi 'who  elaims  a  title  to  ihe  tenements  in 
qtteatmmi  that  Uie  said  A,  B,  be  admitted  defendant,  and 
'^t  the  'satd  defendant  ahaU  immediately  appear  by  his 
(Mdd  ^attonfeeyv  «'ho  ahal!  reeeiT^  a  dedaration,  and  plead 
thereto  tliiB  general  tssUo  this  Term ;  and  that  the  said  il. 
at- the  trial  thereupon  to  be  had,  shall  appear  in  his  proper 
person,  or  by  Ids  coansel  or  attorney,  and  confess  lease, 
(iHitKfv  9mA  ouster #  of  ao  mnoh  of  the  tenei^Beats  apeciBed 
^  iHilWplaiotiff'adefilaration^  as  are  in  die  possession  of  the 
aaidii^ndaftt*  or'hks  tenimt,  or  of  any  person  claiming  by 
or.  nidtor  ilia  title  thereto,  or  that,  ia  ddfault  thereof)  judg- 
moot  shall  be  entered  against  the  mo/^  defendant,  tke  casual 
•  ^eetpr ;  but  let  ail  proceedings  against  him  be  stayed  until 
defiauU  be  made  in  some  of  the  premises :  and  by^  the  like 
,  <;(msm.t  j^da  farther  orderpd,*  that  if  by  reason  of  any  such 
defaak  the  plaintiff  shall  be  nonsuited  upon  the  trial,  the 
defendant  shall  take  no  adrantage  thjereof^  but  shall  pay 
dosts  to  the  plaintiff,  to  be  taxed  by  the  prothonotary;- 
Aod  it  is  further  ordered,  that  the  lessor  of  the  plaintiff 
^^d^^fy^  phargoable  with  payuMit  of  costs  to  the  said  de- 
^^'i|^^K^,  (fj  i£ia  court  in  Miy  manner  to  be  allowed  or  ad- 

;(';ji*%^d.  .  . 

'  ,/  '    No.  V. 
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Thertoord* 

Picas  before  the  lord  the  king  at  Weitmimitr^  of  the  Term' 
of  Saint  Hitanf,  in  thd  tweoty-nintli  year  of  the  re^n' 
of  the  lord  Ge&rge  the  seoond,  by  the  grace  of  G^  of 

'  Great  Britain,  France,  and  Ireiand,  king,  defender  of 
the  faith  y  Arc. 

Berks, )  f^EORGE  SAWDERS,  late  of  Sttttan,m  the 
to  wit,  5  "^  conoty  aforesaid,  gentlemao,  was  attached  to 
answer  Richard  Smith,  of  a  plea,  wherefore  with  force  and 
arms  he  entered  into  one  messnage,  with  the  appurte- 
nances, in  Sutton,  which  JohnRogen,  esqnire,  bath  demisiefd 
to  the  said  Richard  for  a  term  which  is  not  yet  lexpfred^ 
and  ejected  him  from  his  said  farm,  and  other  wrongs'  to 
him  did,  to  the  great  damage  of  the  said  Richard,  and 
against  the  peace  of  the  lord  the  king  that  now  is.    Add 

Declaration  or  whereupon  the  said  Richard,  by  Robert  Martin  his  At-; 

cooDt.  torney,  complains,  that  whereas  the  said  John  Rogers,  on' 

the  first  day  of  October,  in  the  twenty-ninth  year  of  ihfe 
reiffn  of  the  lord  the  king  that  now  is,  at  Sutton  aforesaid, 
had  demised  to  the  same  Richard  the  tenement  aforessdd, 
with  the  appurtenances,  to  hare  and  to  hold  the  sard  tene-^- 
ment,  with  the  appurtenances,  to  the  said  Richard  and  Ids 
assigns,  from  the  Feast  of  Saint  if ichael  the  Archangel  then 
last  past,  to  the  end  and  term  of  fire  years  from  thence 
next  following,  and  fully  to  be  complete  and  ended ;  *  by'' 
Tirtue  of  which  demise  the  said /ZicAard  entered  into  tli^' 
said  tenement,  with  the  appurtenances,  and  was  thereof 
possessed :  and,  the  said  Richard  being  so  possessed  there-^ 
.  of,  the  said  George  afterwards,  that  is  to  say,  on  the  fiir^t' 
day  of  October,  in  the  ^aid  twenty-ninth  year,  wi^h  force' 
and  arms,  that  is  to  say,  with  swords,  staves,  and;  kmres^] 
entered  into  the  said  tenement,  with  the  appiUiebanees^* 
which  the  said  John  Rogers  demised  to  the  siMRkJIta'a 
in  form  aforesaid,  for  the  term  aforesaid,  whi6h  is  n|6t'y6t' 
expired,  and  ejected  the  said  Richard  out  of  hi^  ^jSd'ffmi'f 
and  other  wrongs  to  him  did,  to  the  great  daina^  "^wj 
said  iSic^rd,  and  against  the  peace  of  the  Si(2a,l6rd''di6' 
king ;  whereby  the  said  Richard  saith  that  h6  i^  %ni(iM' 
and  endamaged  to  the  value  of  twenty  pounds:  itfd  Uibifl^'* 

Def^co.  ^^^  be  brings  suit  [and  good  proof ]*^  And  ihe'tLfb^dsJid'^ 

George  Saunders,  by  Charles  Newman  his  attbni<sy^V)i5om^ 
anddefenda  the  force  and  injury,  when  [and  Whetcj  it'sBHlt 
behore  him] ;  and  saith  that  he  is  in  no  mist  gv^t^W  t^' 

trespass 
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trespass   and   ejectment   aforesaid,  as  the  ^M  Richard  Plea,  not  gvil- 
above  complains  against  him;  and  thereof  he.  pats  him-  ^' 
self  upon  the  country :  and  the  said  Richard  doth  likewise 
the  same :  therefore  let  a  jury  come  thereupon  before  the  ^•'**  award-" 
lord  the  kinfr,  on  the  octave  of  the  Purification  of  the  Biegr  ^' 
9td  Virgin  Mary,  wheresoerer  he  shall  then  be  in  England ; 
i^ho  neither  [are  of  kin  to  the  said  Richard^  nor  to  the  said 
George] ;  to  recognize  [whether  the  said  Oeorge  be  guilty* 
o£  the  trespass  and  ejectment  aforesaid] ;  because  as  well 
[the  said6reor^e,as  the  said  Richard^  between  whom  the  said 
difierence  is,  have  put  themsdlves  on  the  said  jury].    Tt^ 
same  day  is  there  given  to  the  parties  aforesaid.     After-  Respite,  for    . 
wards  the  process  therein  being  continued  between  the  default  of 
said  p^tji^  of  the  plea  afor^isaid  by  the  j^ry,  is, put  be-  J**"*"- 
tw^eii  them,  in  respite,  before  the  lord  the  king,  until  the 
day  pi,£mter.ux  fifteen  days, wheresoever  the  said  lord  the 
king  shall  then  be  in  England;  unless  the  justices  of  the  NisiPriui. 
lord  the  kii^g  assigned  to  take  assizes  in  the  county  afore- 
said, shall  haye  come  before  that  time,  to  wit,  on  Monday 
the  oiglMh  d^y  of  March,  at  Reading  in  the  said  county, 
by.  the  i'oxm  of  the  statute  [in  that  case  provided],  by  rea-  , 
son  of  iiie  default  of  the  jurors  [summoned  to  appear  as 
aforesaid].    At  which  day  before  the  lord  the  king,  at 
Westminster,  come  the  parties  aforesaid  bytheir  attornies     ' 
afor/ssaid ;    and ,  the  aforesaid  justices   of  assise,  before, 
wh^o^  [the  jury  aforesaid  came],  sent  here  their  record  be- 
fore them  had  in  these  words,  to  wit,  Afterwards  at;  the 
day.  arul  place  witliin  contained,  before  Heneage  Legge,  Pastetu 
esquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the 
king;    and  Sir  John  Eardleg  Wilmot,  knight,  one  of  the 
justices  of  the  said  lord  the  kii^g,  assigned  to  hold  plea 
before  the  king  himself,  justices  of  the  said  lord  the  king, 
assigned  to  take  assizes  in  the  county  of  Berks,  by  the 
form  of  the  statute  [in  Uiat  case  provided],  come  as  well 
t!ie  within-named  Richard  Smith,  as  the  within-written 
George  Saunders,  by  their  attornies  witliin  contained  ;  and 
the  jurors  of  tlie  jury  whereof  mention  is  within  made  be- 
ing palled,  certain  of  them,  to  wit,  Charles  Holloway,  John 
Hook^,  Peter  Graham,  Henry  Cox,   William  Brown,  and 
Fxaiicis  Oakley^  come,  and  are  sworn  upon  that  jury  :  and 
because,  the  rest  of  the  jurors  of  the  same  jury  did  not  ap-   Tahsd^drcumF' 
pe,^,  therefore  others  of  the  by-stauders  being  chosen  by  stmtilmi* 
tl^^  ^heu^,  at  tlie  request  of  the  said  Richard  Smith,  and 
by  rt|}i^.cpi^man,d  of  the  justices  aforesaid,  are  appointed 
a»PteWjj  (Wbpse  naQves  are  affixed  to  tlie  panel  within  writ- 
ten. accp.fding  to  the  form  of  the  statute  in  such  case  made 
ana  provided ;  which  said  jurors  so  appointed  a-new,  to. 
Yfit(,„fioger  Bacftn^    Thonias  Small,  Charles  Pye,  Edwards 
HawJ^ins,  Safnu^l .Roberts,  aQd  Daniel  Parker,  being  likcr 
wi^e  callo^,  cu;iie;.  aMd  tog^thgr  with  the  other. i^^^p- 

aroresaid 


9m 

Verdict  for  ^"^'^ 

plaiotiff. 


Motkm  in  tr- 
rest  of  Jadg* 


OoDtittaiiice. 


Opbloo  of  the 
eonrt* 


Jaigment  lor 
tiMplaMir. 


AmaiotXi.iiOi.v. 

Md«fMni,  to  0p«ak  th«tmili^vol*<tlM*mattei(nrHkin«rai* 
toloedtt  VBfvm  Aeiroatii  ^af,  tbai  Uie  afiMremd'  flowyf 
fitwrfwf^  ia»  guHtj-^f  tbe  tt*eepM0>  and  f^ooliii^t  HvilUs 
wriUiil^- in  SHHmor  and  fom  m  thaafoneatoidiiioftavd 
Smi$k  wkhin  •eoaiplaina  agauiat  Moi ;  aad  asaeia  the  d»> 
magaa  of  Iho  aud  jRiekardSmiih^  eo  ocoaai<>ft  ef  that  tnor 

CiB  ii;d  ejactnentf  besides  Ilia  costs  and  charges  vbiehhe 
Ch  been  p«c  iintD  dbont  his  anitioth^  beludfi  to  twelve 
pMeo  9  aad  for  tlMae  coala  «id  oliai^ef » to  forty  ahittiAga. 
w  lioteopon  Iho  aaid  Riehard  Smith,  by  bio  aitome^  afdro^ 
aotd>  piayotk  judgtnant  againat  tba  Miid  Oter§t  Samkdm, 
in  aad  epoa  tbo  veTdiot  aforeaaid,  by  tbe  jurots  afaror 
•aid,  giiratt  io  die  fbrni  aforesaid :  aiod  tbe  aaid  Getkrpe 
Skwudtn^  byJliis  aUorney  aforesaid^  aaith,  tbatilba  canit 
here  ougbt  not  to  proeeed  to  gtvo  judgmeot  apon  the  aaM 
rerdict,  and  prayeth  that  jodf^ent  against  bim  the  said 
George  SaunJen,  in  and  upon  tbe  Terdict  aforesaid  by  the 
jurors  aforesaid  given  in  the  lbn»  aforesaid,  may  be  stayed, 
by  reason  that  the  said  verdiot  is  insnfficient  and  erroneons, 
and  that  the  same  verdict  may  be  qnashed,  and  that  the 
issne  aforesaid  may  be  tried  n>new  by  other  jnrors  to  be 
afresh  inipa::elled.  And,  because  the  court  of  the  lord  the 
king  here  is  not  yet  adaised  of  girtng  theit  judgment  of 
and  upon  the  premiseS|  therefore  day  thereof  is  given  ss 
well  to  the  said  Richard  Smith  as  to  the  aaid  George  Saun- 
dertt  before  the  lord  the  king,  until  the  morrow  of  the 
dieentiom  4(f  Omr  Lerdp  whereaoofrr  the  said  loud  the^kipg 
shall  then  be  io  Enpimnd^  to  hour  their  jndgment  ^i  ilid 
npan  the  premiset*  for  that  the  court  of  the  lor^  the  l^ng 
is  not  yet  advised  thereof.  At  which  day,  befqre  Uie  Iwd 
the  king,  at  fVeeimiusier,  come  the  patties  aforesaid  by  thair 
attomies  aforesaid :  upon  which  the  record  and  master* 
aforesaid  bavins;  been  seen,  and  by  the  court  of  Um  loni 
the  king  now  here  AiUy  understood^  and  dUand  singular 
the  premises  having  been  examined,  andmntn^  delib0rav 
tion  being  had  thereupon*  for  that  it  seems  to  tho  oourt  qf 
Hie  lord  the  king  now  here,  thai  tbn  verdiqt  afocesa^  ipi  iff 
no  wise  insnffieient  or  erroneous,  ;snd  that  the  «amo<iOipg)4 
not  to  be  qoadiod,  and  that  no  new  trial  lOUglititf^ijfqfM 
of  the  issne  afoi^aeaid  s  therefore  ,it  ia,i;oMidocfd«^t  ]^ 
said  Richard  do  recover  againat,  the  said  Qefrjlf  to:  ta|^ 
yet  to  come,  of  nod  in  tho  said  tQneme|it8»  wjthi^li^pi^if?. 
tenances,  and  the  said  dami^es  a#sess0flby,UH^^aj|AjnfiF 
in  form  aforesaid,  and  also  twentyHK^ro9  P^^ftr^\4W: 
lings  and  eight  pence  for  his  costs  andAhafgq^iMi]^^ 
by  theoonrt  of  the  lord  the  king.hfr^:awmrd^  ^,^fiM 
jCicAord^  with  his  assent,  by  way.p(,fpqreaao;irW^lufibr>M9d 
damages  in  th/^  whole  amooi^  to  t^efffiy^niuA-fimid^'PWin 
nhiOingp .  and  eight  p^c^,    Aj^.  \^i,  ,t)io .  wAuGfksOP  M 

takt^n 
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tdnft  [oiita  ^iHi^alceth  fine  to  tte  lovd'the  Ui^}.  -^^yWd  capiat  pr« 

heremon  the  said  jRieAordbr  his-ttlfteniej^  «d!bliea^4  ^inf^^^joio^'^/ 

prayelh  a  writ  of  the  lord  Ura  kiog»  tcr  he  Aketsfai  ko  ilix4       .    ^ti;w'   <i 

sheriff  of  the  county  aforesaid,  to  catiso  hin^  Id  hardfod^  wwion  ^°"**" 

aesiHoir  of  his  term  aforesaid  yet  to  come  of'  and  in  thib 

tmemtmts  aforesaid,  tirith  the  appnrtenances :  and  it  is 

graated  onto  him,  retumaMe  before  the  lord  die  king  on  And  retuni* 

(he  morrow  of  the  Ehly  JVinittf,  wheresoever  he  shall  then 

be  in  England.    At  which  day  before  the  lord  the  king^ 

ztWestminjUet,  cometh  the  said  Richard  by  his  attorney 

aforesaid ;  and  the  sheriff,  that  is  to  say ,  Sir  Thomcui  Reave^ 

knight,  now  sendeth,  that  he  by  virtue  of  the  writ  afore- 

aaid  to  him  directed,  on  tiie  ninth  day  of  June  last  past, 

did  'cikise  the  said  Richard  to  have  his  possession  of  his 

term  aforesaid  yet  to  come,  of  and>in  the  tenements  afore*-  '  *  \[''^ 

a^d,  with  the  appurtenances,  as  he  was  commanded. 


No.  VL 


SJPECUL  VERDICTS. 

Sect.  1.  York  v.  Jorddn.  * 

.  A;*ND  the  said  John  Jordan,  John  Mittel^  and  Thoma$^  Not  guilty. 
^^^  by  J,  W»  their  attorney,  come  and  defend  the  force 
}ind'  injury,  when,  <fec.  and  say,  that  they  are  in  no  wise 
guiky  of  the  trespass  and  ejectment  aforesaid,  as  the  said 
Jantei  above  complains  against  them ;  and  thereof  they 
jput  themselves  upon  the  country,  and  the  said  James  dio^s 
likewise  the  same.    Therefore  the  sheriff  is  commanded,  Award  of 
that  he  cause  to  come  hither,  on  the  octave  of  the  Purifi-^  venire, 
cation  &ftke  Biessed  Virgin  Mary,  twelve,  &c.     By  whom, 
&c.    And*  wbo  neither,  Arc.    To  recognize,  &c.    Because     '   ^'^  >">'*•   -^ 
Us  well,  &c.     At  which  day  the  jury  between  the  said: 
iftirf  ijSrtfes,  in  the  said  action,  were  respited  betweerf 
ihein'tintil  this  day  (namely)  in  fifteen  days  nrom  the  Fea$tf 
ay'bf -Easter  then  next  ensuing,  unless  his  majesty's  jus-'     -  '  *•    ^ 
tfbes  assigiied  by  virtue  of  the  statute,  &c.  to  holfl  tue  as-  ''* 

shietiAtit^i\ie  'county  aforesaid,  had  come  before,  oii  T^ph-^ 
A*y' Ate  tVrehty-first  day  of -MiarcA  then  next*  ensuing,  at 
Jmids^one;  id  the  county  aforesaid ;  and  now  here  at  thfs^ 
(rfay,  as  well  the  said  James  as  the  said  John  Jordan,  John] 
MitteL  and  thbmas,  by  their  said  attomies,  appeared ;  an4 
ihe  said  justices  of  the  assise  before  whoxd,  &rc.  returned 
hither  thelt  record  in  these  words:  Afterwards,  atthe^Po^^w. 
day  ^d  |>!ace  withih  containfed,  as  well  the  witfiin-'writtenr 
'     '■  '  James 


^2*. 


Special  fer- 
4ict. 


Join  Strong' 
hilly  seised  in 
fee. 


made  his  will^^ 


and  died  seis* 
ed. 


The  estate  dc- 
fioended  to 
Henry 'f  vho 
entered  and 
was  seised, 


and  demised 
for  a  year^ 
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JamcM  J^il.Af  the  vdthin-ymitenJoknJfirdnfJtihM 

and  ir^onm,  by  their  attoroie^^  wUhin-contaioed,  xamo' 

before  Sir  JbAaJ^f,  knight,  hU  majesty >  Chief  Justice. 

aaaigned.tohold  pleaa  before  the  king  llmsdf  (^Eidred, 

Luncfilo^  f£e  being  iisjiQciated  for  thif  turn  to  the  sajul  Sir. 

John  jPoU)md  Sir  Edward  NeviU,  knight,  oq9  of  the  jofir 

tices  of  his  s^  majesty's  b^nch,  and  Sir  NickoliuJjfichr-  . 

merCf  knight,  one  of  his  majesty's  barons  of  th^  excheqo/^r, 

his  majesty's  justices  appointed  to  hold  the  assizes  in  t^, 

4:Qunty  of  Seut^  by  virtue  of  the  statnte,  ^c.  (the  presence 

of  the  said  Edward  Nevill  and  Nicholas  Zechm^e  not  be-n , 

lug  expected^  by.  virtue  of  his  majesty's  writ  of  si  piotL 

omne$y  Sfc,)  and  the  jurors  of  the  jujry  whereof  .meation.is^ 

within  made^  b^ing  summoued,  likewise  appeared;  who 

being  chosen,  tried,  and  sworn  to  declare  the  t^th  of  Ihe^ 

within  contents,  declare,  upon  their  oath,  that,  loi^  befor«^,. 

the  within-written  time  wh^n  the  within-mentioned  tire;s*' 

pass  and  ejectment  is  within  supposed  to  have,  been  comi 

mitted,  one  John  Strcnglully  esq^  ^ras  seized  of  the  tener 

ments  with  the  appurtenances  mentioned  Ia  the.declai;;^- 

tiou  M'ithiti'Written  (amongst  other  things)  in  his  demesne 

as  of  fee,  having  issue  Henry  his  son  and  heir  apparenlf 

mentioned  in  his  last  will ;  and  being  to  thereof  seised,  oa 

the  17th  day  of  June^  in  the  year  of  Our  Lord  1(K}5,  made 

his  last  will  and  testament,  in  writing,  and  thereby  gaFe  and 

devised,  amongst  other  tbinga,  in  Uie  wqrds  folloiivii\g,  to 

wit  [here  was  set  forth  the  will,  in  luec  verba ;  containing 

a  devise  to  his  son  Heni-y  Stronffhill  for  life ;  remainder  U> 

the  issue  male  of  his  said  son,  in  tail] ;  as  it  doth,  by  the 

said  last  will  produced  in  evidence  to  the  jury  aforesaid, 

mure  plainly  appear:  and  the  jurors  aforesaid  do  upon 

their  said  oath  further  declare,  that  the  said  John  Strwig- 

hill  afterwards  (that  is  to  say)  on  the  first  day  of  Scptemr 

ber,  in  tlie  year  of  Our  Lord  1G65,  died  seised  of  such  his 

estate  of  and  in  the  tenements  aforesaid,  with  the  appur-. 

tenances  (whereof  the  tenements  aforesaid,  mentioned  in 

the  said  declaration,  are  parcel) :  after  whose  decease  ho 

the  said  Hairy  Stronghill  entered  into  the  said  tenements 

with  the  appui'tcnanccs,  (whereof  the  said  tenements,  ^>  ith 

the  appurtenances,  mentioned  in  the  said  declaration,  are . 

parcel),  and  was  seised  thereof  as  the  law  requires*    And 

the  said  jurors  do  upon  their  said  oath  farther  declaroj 

that  he  the  said  Henry  Stronghill^  being  seised  as  afore- 

said,  after\vards  and  before  he  had  any  isslie  of  his  body 

lawfully  begotten,  to  wit,  on  the  2dd  day  of  October ^  in  the 

year  of  Our  Lord  1670,  by  an  indenture  executed  betweq^., 

the  said  Henry  Stron^liill,  of  tho  one  part,  and  T^^^^ifff  *, . 

Short  and  William  Aorri«,  of  Loudon^  gentlemen,  oJf  the 

other  part,  beariug  date  tho  same  day  and  y^'^l  in.  cpnsi-. 

deration  of  fire  shillings  mentioned  in  the  iudeniare  afore-, 

said^ 


toM;  to  b«  paid  by  the  said  THomai  Shoii-  mi  l^fUm'"^  ^ 
Ndnis  to  him  XhttM  Henry  SttQTighill,  he  the  ^aM  JHbi/i/'; 
Strmcfliin  demised  to  the  said  Thomas  Shini  md  Wimhni  ' 
iwi^  the  tenements  aforesaid,  mentioned  in  the  said  de-*" 
d&ratioit;  to  have  and  to  hold  to  the  said  7*A()/rmi  Sktfrt^ 
and  WiHiatn  Norris^  from  the  day  next  befoi^e  the  ^ay  6f 
the  date  of  the  indenture  aforesaid,  for  one  whole  vear 
from  thence  next  ensuing ;  as  it  doth  by  the  said  inde^-'\ 
ture  produced  in  evidence  to  the  said  jutbrs  more  ftilly  ' 
appear:    by  virtue  whereof  the  ^^\A  Tlumhs  Short  and:  luidafterwards 
Witliam  Norru  entered  Into  the  tenemeilts  afortesaid,  with  ''eieased  to 
the  appurtenances,  jemd  werfe  thereof  possessed  for  the  ^^^'^ 
term'  aforesaid;   and  being  so  possessed  thereof,  after-  * 

wands,  to  wit,  on  the  twenty-fourth  day  of  the  same  month 
o{  Octobtr;  in  the  year  last  feibove  mentioned,  by  an  inden-  /! 

ture  'gtiadripartite  made  between  him  the  said  Heniry 
Strmgkill,  6f  tlie  first  part,  the  said  Thomas  Short  and 
WifHam  Ndiris,  of  the  second  part,  William  Lojce,  of,  &c. 
gentleman,  of  the  third  part,  and  Judith  StronghiU,  of,  &c.  .    ,    .      : 

of  the'  fourth  part,  bearing  date  the  same  day  and  year,  he 
the  satfd  M.-nfy  StronghiU  granted^  demised,  released,  quit- 
elaitnedy  and  confirmed,  to  the  said  Thomas  Short  and 
WtUiani  Norrisy  and  their  heirs,  the  tenements  aforesaid, 
with  the  appurtenances;  mentioned  in  the  declaration  afore-  '    ' 

said,  then  being  in  their  actual  possession ;  to  have  and  to  \®  j^®  "**  ^^ 
hold  to  the  said  Thotn&s  Short  and  William  Nbrris,  and  J^lffor  UfeT 
their  assigns,  to  the  use  of  the  said  Judith  StrOnghiH,  and 
her  assigns,  for  and  during  the  term  of  her  natural  life^ 
and  after  the  decease  of  the  .said  ./uc^i^A,  to  the  use  of  the  Hemainderto 
said  Henry  StronghiU,  his  heirs'  and  assigns  forever.     And  ^^.  <*w  "8^* 
the  said  jurors  do,  upon  their  said  oath,  farther  declare,  "^^^ 
that  this  following  clause  is  contained  in  the  said  last-men-  Covenant  to 
tioned  indenture,  that  is  to  say  [here  was  inserted,  at  ^^^y^ 
length,  a  covenant  to  suffer  a  recovery  to  the  uses  of  the 
lease  and  release]  ;  as  it  doth  by  the  said  indenture,  pro- 
duced in  evidence  to  the  said  jurors,  more  fully  appear : 
by  virtue  of  which  indentures  of  lease  and  release  last 
mentioned,  she  the  said  Judith  entered  into  the  said  tene-  . 
ments,  with  the  appurtenances,  mentioned  in  the  said  de- 
claration, and  was  thereof  possessed  as  the  law  requires.. 
And  the  said  jurors  do  upon  their  said  oath  farther  declare.  Recovery  ae» 
that,  in*  'pui*s'nanY;e  Of  the  said  last-mentioned  indenture,  cordingly. 
he,  the  said  William  Zbwe,  gentleman,  on  the  twenty-third 
day  of  the*  saitae  month  of  October,  sued  out  of  the  court  of 
chancery  bf  his  late  majesty  Charles  the  second,  late  king 
ot  Eiighndi'Si'c.  against  them  the  said  Thomas  Short  and 
WtUinm'Noiris,  his  said  majesty's  writ  of  entry  sur  dis- 
seisin tii  le  post,  returnable  before  his  said  majesty's  jus- 
tices of  thfe  court  of  common  pleas  at  Westminster,  in  the 
^ounty'of  ^f^^^^eo^;  on  the  morrow  of  Saint  Martin  then; 
' '    .  next 
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,^  neil  fonowiogi   hj  which  said  writ  be  the  aai^  Wtttiam 

JUme  denanded  agaiiut  the  said  Jlunnai  Short  and  WiiHam 
. .    .     Ncrris  (amongat  other  things)  the  tenements  aforeiaid^  with 
the  appqrtenancea,  mentioned  in  the  declaration  aforesaid* 
by  the  names  of,  &c,  as  his  right  and  iaheritance»  and 
wherein  they  the  said  TYiomcs  Short  and  William  Norm 
had  no  entry,  ualess  after  a  disseisin,  which  Bn^h  Bunt 
unjustly  and  without  any  judgment  made  thereon,  to  the 
said  mUiam  Lowe,  within  thirty  years,  Sec.  and  whercr 
.        ''      iipon  he  declared  that  he  was  seised  of  the  said  tenementSr 
with  the  appurtenances,  in  his  demesne^  as  of  fee  and 
right,  in  time  of  peace*  in  the  r^gn  of  pur  Lite.  sorerej|i;|K 
lord  the  icing,  by  taking  the  profits  to  the  value*  ,jii:p.  pofi 
into  wliieh*  6cc.  and  thereupon  he  brought  his  snjt,  i^fw 
YonclMrof       And  the  said  Tkcma$  and  l^iQiam  Norris  peraonaIl(y  came 
Henrff  Slrmf   and  defended  their  right,  when,  &c,  and  called  ihereto  lo 
^^*     ^,       .    warranty  the  said  Benry  Stronghiii^  who  was  then  per- 
sonally present  in  courts  and  freely  warranted  to  them  tb^ 
tenements  aforesaid,  with  Uie  appurtenances ;  and  then^ 
upon  the  said  WiUiamLowe  demanded  against  tbcJ  saia 
Benry  tkron^hillt  tenant  by  his  warranty^  tl^e  teneme^t^ 
aforesaid,  with  the  appartenances,  in  the  manner  afore- 
said ;  ana  whereupon  he  dedared  he  was  ae^scd  jif.  tl^ 
tenements  aforesaid*  with  the  appurtenances^, iii, bU.  ite- 
mesne*. as  of  fee  and  right,  in  the  time  of  pe^cV>^in,|^ 
, ,.    reign  of  our  late  lord  the  king,  by  taking  the  prmtis  W/tlm 
Talue*  &c.  and  into  which,  <^c.  and  thereupon,  j^^  brpught 
wbo  Toachfs     his  suit*  &c.    And  the  said  Benry^  tenant  ky^pi^wfirxniSiy, 
o«rrthcn>9-    defended  his  riglit*  when*  &c.  and  farther  ybpifhed /o|ir 
nteito^lice.     JlfJiefler  to  warranty  thereupon,  who  wasi  likewise  per- 
sonally present  in  court,  and  freely  warranted, to  him  tbe 
tenements,  with  (he  appurtenances,  &c,  and  thereupon  ihe 
said  If  illiam  Lmct  dc  man  Jed  against  the  said  Jpht  Wkmcff 
tenant  by  his  warrant}'*  the  tenements  aforesaid,  w.itb'i&e 
appurtenances,  in  the  mariner,  aforesaid;  and  theriCLilj|on 
he  declared,  that  he  himself  was  seised  of  the^aidXeae- 
menu*  with  the  appurtenances*  in  his  demesne*' as  u^  fee 
and  right*  in  time  of  peace,  in  the  reign  of  oar  .latftiepl 
the  king,  by  taking  the  profits  thereof  to  the  Tf^QJf  t  ^* 
and  into  which,  d:c.  add  thereupon  he  brought  hiasfi^^e. 
And  the  said  John  \Thee.ltr^  tenant  by  Ua  waig^|iii|7^fe- 
fended  his  ri|^t,  when,  dc.  and  pleaded*  that  '^^\ Md 
Buyh  had  not  disseised  the  said  Wmiam  Xetc7«  of  tbpj^oe- 
nients  aforesaid*  with  the  appurtenaneea*  as  p^.  ^ai       ' 
Wi^iam.  had  before  supposed  by  liis  writ  and  4p!  * 
aforesaid;  and  therefore  he  put  himself  on  Jtbo \ 
Sec.  and'  ,the  said  WiUiam  JCewe  arared  leam  IP  lliiHiM 
thereto^  and  it  was  granted  Uf  nan,  4^ .  Am  (fiCNnffB^ 
the  said  niUiam  Lowe  came  baek  again  ipie^ie  fflffifcffl*^ 
same  Term*  in  his  own  person*  aixl  the  aaid  JdKk  WSrar^ 

although 


ill       «4     • 
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iHhan^  solemnly  c^Sod,  aaine  not  bnck,  but  departe,d  ia 
despite '  of  tbe  Conft,  anil  mnde' defanlt ;  therefore  tt  wa?  Jodgment 
adjudged,  ttiat  the  said  Wiftiam  Loiee  TCCoVer  Wsaeisit^  upon  the  re- 
against  the  said  THomai  and  William  Tforris,  of  the  teno-  c^^^y- 
pients '  aforesaid,  with  tbo  appiirtenahcea :   and  t^t  tho 
skid  ^ftnas  find  William  HoiTii  should  have  of  the  laiMif 
of  the  said  Senry  to  the  ralue,  Slc,  and  thut  the  said  Henry 
should  hare  of  the  land  of  the  said  John  Wheekr  to  the  va- 
liie,  &c.  and  that  tlie  said  John  Wheeler  should,  be  amerced, 
*c.     And  thereupon  the  saJd  William  Lowe  prayed  k  writ  Award  of  the 
of  our  said  soTereign  lord  the  king,  to  he  directed  to  the  writ  of  «ei»iii. 
Bhtriff  of  the  county  aforesaid,  to  oaiise  him  to  have  full 
seisin  6f  the  tenements  afot^said,  with  the  appurtenanee* ; 
Mi  it  was  granted  to  him,  returnable  forthwith,  &c.    Af- 
terwards, to  wit,  on  the  twenty-eighth  day  of  November, 
that  same  Term,  the  said  William  Lowe  cante  persoaaUy  '     .\ 

Into  coMrt,  and  the  sherin",  to  wit,  Sir  John  Cntter,  knight     "  "  '\,' , 

dnd  baronet,  tlien  retained,  that  he,  by  virtne  of  the  nrlt  Retura. 
to  hhn  directed,  on  the  twenty-third  day  of  Nottenider  Aen 
lUrt  past,  csinsed  the  said  Wilfium  Lmce  to  have  full  seisin 
df  the  tenements  aforesaid,  widi  the  appurtenances,'  aa  \^ 
''ibie  iiTit"he'was  commanded  to  do.    And  the  sajd  juroA 
do  farther  u^on  their  said  oalh  declare,  that  aiterwards, 
ftl  wit,  on  the  first  dayof  3fay,iQ  the  year  of  Our  Lord  one 
(tiousaiid'six  hundred  and  seventy-eiglit.  and  nOl  before,  the 
gaid  Henry  Strsni/hill  had  ixsne  of  his  body  lawfully  begot-  Hmylui  b- 
len,  to  wit,  thowithin-iiamed  Rirliaril  Sironghitt,\\ie  lessor  •M«epl»t». 
'of  the  plaintiff,  his  firal-born  and  only  son.     And  the  said  "ffj«'e«'- 
jurors  do  Upon  tlieif  said  oafhfarther  declare,  that  the  said    ''      "'"'  |'  ^ 
Jiidilh  afterwards,  to  wit,  on  the  first  day  of  Mny,  In  the  J'iMii|i'4'pi  !I 
ii'ear  of  Our  Lord  one  thousand  six  hundred  and  seventy-  »ei»ed. 
nine,  died  seised  as  aforesaid  ;  after  whocn  death  the  said 
Henry  enf^rpd  into  the  said  tenements,  with  the  appuvfn-  flrwijtwitert^ 
iiatices,  whereof,  &c..  and  was  seised  thereof,  as  llie  law  and  Iwr^ain*^ 
requires:   and  afterwards,   to    wit,  on  the  tenth  day  of  "mw"*! 
'  Avgvst,  iU  the  year  of  Our  Lord  one  Ihodsand  six  hun- 
dred and  eighty -one,  he  the  said  Henry,  being'  Seised  as 
'aforesaid,  by  an    indenture   executed   between  the   Said 
"Hiniry  Sirtinfflii//,  of  the  one  j)art,  and  Sir  John  Simptffn, 
of  the  Lmpr  Temple,  .London,  Knijjht,  of  the  other  Ipatti  ibr 
'and  in  consideration  of  five  shillings  of  lawful  fnouey  of 
."Eatjhhrf,'  inaaVinntitl  in  the  said  indenture  to  have  beea 
'  paid  by  the  said  John  Simpson  to  the  said  Hfyiry  fitrongkill, 
i'm  the  said  H'€«wSronj7if;/deiiuS(!d,  bar(;:iined,  and  sold 
'16  thte  said  John  'Siinpfton,  the  tenements  aforesaid',  with  tlio 
"'appurtenances,  mentioned  in  the   declaralioQ  afd resin d ; 
'to  ha^e  and  to  hold  to  the  s^iAJohn  Slmpnoa,  from  the 
\Tenki  o\ Saint  Johii  Baptiif  l\iea  last  past  before  the  date 
of  the  said  indenture,  for  (he  term  of  six  months  then  next 
following;  ft*  by  (he said  indenture,  produced  to. the  jury 
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in  <^tdeii06V  doth  morefoUy  appesr :  bj  virlae-wlief eof  he 
the'  fi&kl  John  Simpson  entered  into  the'  said  tenemente, 
with  the  appurtenaneee,  mentioned  in  the  said  deelaradoD, 
and  was  thereof  possessed  for  the  term  aforesaid ;  and 
"teJ^Tt^^  heingso  possessed  thereof,  aOerwards,  to  wit,' on  the 
^SimMoni^        ebventh  daj  of  the  same  month  of  August ^  in  the  year  last 

abore  mentioned,  by  an  indenture  executed  between  the 
said  Henry  StronghiU,  of  the  one  part,  and  tiie  said  John 
Si^tpmrn,  of  the  other  jMirt,  bearing  date  the  same  day  and 
year»  in  consideration  of  the  sum  of  nine  hundred  pounds 
of  kwfiil  money  of  England,  paid  by  the  said  J«An  SUmj^ 
son  to  the  said  Henry  Strmtgidll,  he  the  said  Henry  Strmtg^ 
hill  granted,  bargained,  sold,  released,  and  confirmed  to 
the  said  John  Simpson  and  bis  heirs  (be  then  being  in  aetnal 
possession  thereof),  the  tenements  aforesaid,  with  the  ap* 
pnrtenances,  mentioned  in  the  said  declaration ;  to  hare 
and  to  hold  to  the  said  John  Simpton)  his  heirs  and  assigns, 
to  the  sole  use  and  behoof  of  the  said  John  Simpism,  his 
heirs  and  assigns  for  ever.  And  the  said  jurors  do  upon  their 
said  oath  fisather  declare,  that  in  the  said  last-menfioned 
indenture  it  is  thus  contained  in  the  following  clause,  that 
is  to  say  [here  was  inserted,  at  length,  a  covenant  to  suffer 
a  recovery,  to  the  use  of  ^mpton,  his  heirs  and  assigns  for 
ever ;  and  then  was  stated  as  before,  mutMtit  wmtimdii,  a 
recovery  suffered  accordingly] :  by  virtue  whereof  he  the 
Entry  and  said  John  Simpson  entered  into  the  tenements  aforesaid* 
death  of  SiMp-  whereof  the  tenements  aforesaid,  mentioned  in  the  said 
*^'  declaration,  are  parcel,  and  was  seised  thereof^  as  the  law 

requires ;  and  being  so  seised  thereof,  afterwards,  to  wit, 
on  the  first  day  of  May^  in  the  year  of  Our  Lord  one  thou- 
sand six  hundred  and  eighty-three,  he  died :  after  whose ' 
decease  tlie  tenements  aforesaid,  with  the  appurtenances, 
Descent  to  his  whereof,  Szc.  descended  to  Thomas  Simpson,  only  son  and 
*<*■>  >  heir  of  the  said  John  Simpson :  by  virtue  whereof  he  Uie 

who  entered,     ssid  TTiomas  Simpson  the  son  entered  into  the  said  i/cae* 

ments,  with  the  appurtenances,  and  was  seised  thereof^ 
as  the  law  requires :  and  afterwards,  to  wit,  on  the  six- 
teenth day  of  November,  in  the  year  of  Our  Lord  one  thou- 
sand six  hundred  and  eighty-three,  he  the  said  Thomas 
andbyanin>     Simpson,  being  seised  as  aforesaid,  did,  by  an  indenture 
denture  of  bar-  tripartite,  execvtitd  between  the  sM  Henry  Sironghiit  sihd 
gain  and  tale      Thomas  JSitnpson,  of  the  first  part,  Hmry  Oxenden,  esq.  by 
^UasryOxtn-      the  name  of,  &c.  of  the  second  part,  and  Gkorgt  Ocsuctey 
4^  ^c.  oC  <^'c.  and  Richard  Oxenden,  &c.  of  the  third  part;  bt^ 

ing  date  the  same  day  and  year.  In  considerafioH  of  the  eum 
of  five  shillings  of  lawful  money  of  Etsgland,  mentfenedia^ 
the  said  indenture  to  have  been  paid  to  the  said  Htnry 
StrongkiU  and  Thomas  Simpson,  they  the  said  Henry  Strong^ 
hilt  and  Thomas  Simpson  bargained  and  sold  to  the  said 
George  Otenden  and  Richard  (hcnden  the  tenenents  afore- 
said» 
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said,  wilh the  appurtcmanoee,  mentioned  in  th^  said,  4ed[««* 
ration  (amoDgst  other  things),  to  have  and  -to  hold  to  the* 
said  George  imd  Rithard,  from  the  day  nex%  hqCori^'the. 
day  of  the  date  of  the  said  indeati|re>  for  the  term  x>f  oika 
"whole  year  next  ensuing,  with  aa  intent  that  the  said  George  > '  • 
SLnd  Richard  should,  by  virtue  of  the  said  indenturei  and 
by  foroe  of  the  statute  for  transferring  use3  into  posses- 
sion, be  in  aot^al  possession  of  the  premises'  aforesaid^ 
whereof.  See*  and  be  thereby  enabled  to  accept  a  grant 
and  release  of  the  reversion  and  inheritance  therein,  to 
the  said  George  and  Richard,  and  their  heirs,  to  the  uses, 
intents,  and  purposes,  to  be  limited,  expressed,  and  der*  * 

clared ;  as  by  the  said  indenture,  produced  in  evidence  to  , 
the  said  jurors,  it  doth  and  may  more  fully  appear :  by 
virtue  whereof  the  said  George  Oxenden  and  Richard  Oxen- 
den  entered  into  the  tenements  aforesaid,  ipentioned  in  the 
said  declaration,  and  were  thereof  possessed  for  the  term 
aforesaid ;  and  being  so  possessed  thereof,  afterwards,  to  Release  there- 
wit,  on  the  seventeenth  day  of  November,  in  the  year  last  upon, 
above  mentioned,  by  an  indenture  tripartite,  executed  her 
tweon  them  the  said  Henry  SlronghiU  and  Themag  Simpson, 
of  the  first  <part,  the  said  Richard  Oxenden,  of  the  second 
part,  and  the  said  JETe^ir^  Oxenden  and  George  Oxenden,  of. 
the  third  part,  bearing  date  the,  same  day  and  year,  in 
consideration  of  the  sum  of  995^  5«.  of  lawful  money  ofEng-^ 
laud,  paid  by  the  said  Henry  Oxenden  to  the  said  Thomas 
Simpson,  and  of  the  sum  of  844/.  Ids.  of  like  lawful  money 
oi  England,  paid  by  the  sud  Henry  Oxeiiden  to  the  said 
Heni*y  Stronghill,  he  the  said  Henry  Stronghill  sold,  aliened, 
released,  and  confirmed  to  the  said  George  Oxenden.  and 
Richard  Oxenden  (amongst  other  things),  Uie  said  tene« 
mcnts«  with  the  appurtenances,  mentioned  in  the  dedara- 
tioQ  aforesaid  (then  being  in  their  actual  possession),  to 
have  and  to  hold  to  the  said  George  Oxenden  and  Richard 
Oxenden,  their  heirs  and  assign^  for  ever.    And  the  said 
jurors  do  upon  their  said  oath  farther  declare,  that  this 
following  clause  is  contained  in  the  said  indenture  last 
mentioned  [here  was  set  forth  a  covenant  for  further  as- 
sarance,  in  bac  v&'ba] ;  as  by  the  said  indenture^  produced 
in:  evidence  to  the  said  jurors,  it  doth  and  may  appear : 
b^iTurtud  whei^of  they  the  said  George  3ud  Richard  Oxen-  Kntryof  .  .  . 
den  entered  into  the  said  tenements,  with  the  .appnrte-  ???*'*  ^* 
nances^,  .mentioned  in  the  said  declaration,  whereof,  &c.  ^/^**  ^*^ 
and *were  seised  thereof,  as  the  law  requires;,  and  being  so 
seisnd  tbeireof,  afterwards*  that  is  to  say,  uk. Michaelmas 
Term^miim^yGfa  last  above  mentioned,  a  fine  w^  levied  in  And  a  fine 
thei00l«*t)o£'Our  late  sovereign  lord  king  Charks  the  second,  \^'^^  ***  ^j'P™ 
be(<we  Th^mB  Jones,  Hugh  Wyndhm^  Job  Charlton,  and  ^dhlT^ife. 
Creswell  Lemnz,  his  said  ^late .  majesty's  justices  of  th^ 
court  of  common  pleas,   between  the  said  Henry  Oxen- 
den, 
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Frmncet  his  wife,  deforciaiiU»  of  the  tenemenU  tloresaidi 
wkh  th9  appurtenaooes,  meQlioned  in  the  said  dedaratimi* 
br  the  naBM  of,  dre.    By  whieh  aaid  fine  Aey  tfie  said 
ifemyAimyili/l  and  Frances  aokaowledged  the  teoemenla 
aforesaid,  with  the  appurtenancea,  whereof,  ^e.  (amongst 
other  things),  lo  be  the  right  of  Bemy  Oumkn,^  aa  thwe 
which  he  the  said  Aeary  Otenden  hftd  hiy  Ibo  gift  of  the 
said  JTenry  Ser&nghiU  and  /'Vanees,  and  UvBse  they  remised 
a«d  qnitrdaimed  from  them  the  said  Hemnf  Sinm^iU  and 
JVoweeff,  and  their  heirs,  to  the  said  Sfetiry  (hoenden  and 
his  heirs  for  erer ;  and  fbrther,  they  the  said  ifeiww  Sirmif^ 
kUl  and  fVaneei  granted,  for  themselrea  and  tae  hem 
oC  the  said  Henry  Siren^kUt^  that  they  wonld  warmmt  to 
the  said  Henry  Oxenden,  and  his  heirs,  the  tenements  afore- 
said, with  the  apportenaooes,  whereof,  &o.  against  the  said 
Henry  Siranykiii  and  FraneeM,  and  the  heirs  of  tlie  said 
Henry  Skron^kill,  for  erer.    And  the  said  jurors  do  npen 
their  said  oath  farther  declare,  that  the  said  (ine»  levied  as 
aforesaid,  was  levied  to  the  nse  of  the  said  GemyeOxendem 
and  Riekard  Oxenden,  their  heirs  and  assigns ;  whereby 
the  said  George  Oxenden  and  Richard  Oxenden  wore  seised 
of  the  tenements  aforesaid,  uith  the  appnrtenanoes*  wbere^ 
of  the  tenemenU  mentioned  in  the  said  declaration  are 
parcel,  as  the  law  requires ;  and  afterwards,  to  wlt»  ia  the* 
year  of  Our  Lord  one  thousand  six  hendred  and  ninety* 
live,  the  said  Henry  Stnmghilt  died,  and  left  issne  of  lut 
body  Riekard  StrtmyhUl,  the  lessor  of  the  plaiotifr,  his  ftrst' 
begotten  son  and  heir  (the  said  Riekard  then  boiog  witfcia 
tile  age  of  twenty-one  years) ;  and  the  said  Riekard  Oxen* 
den  and  Gecrge  Uxenden  being  so  seised  thereof,  they  the 
said  George  and  Richard  afterwards,  to  wit,  on  the  first 
day  of  Aprils  in  the  ninth  year  of  the  reign  of  his  present 
majrsty,  demised  the  tenements  aforesaid,  with  the  appnr* 
tenances,  whereof  the  tenements  mentioned  ia  die  said 
declaration  are  parcel,  to  the  said  John  Jardany  Johm  MiUei^ 
and  'Phemat  Hammimd\  to  have  and  to  hold  to  the  said 
John  Jordan,  John  Mittel,  and  T^oiaot  Uammondt  from  the 
Feast  of  the  Anmmciation  of  the  BU$ted  Virgin  Mary  then 
last  past,  for  one  wbde  year,  and  so  from  year  to  year,  ae 
long  as  both  parlies  should  please :  by  virtue  of  which  lease 
they  the  said./o/m  Jordan,  John  Mittei,  and  ThomaoHam*^ 
rnoiui,  entered  into  the  said  demised  premisee«  witli  th» 
appurtenances,  and  were  possessed  thereof;  and  being  so 
possessed  thereof,  he  the  said  Richard  Skronghiil,  lesser  of 
the  said  Jamee  York,  afterwards^  to  wit,  on  the  sevcBlli  day 
of  October,  ia  the  ninth  year  of  the  reign  ef  hie  present 
majesty,  entered  into  the  said  leaeaMBlSt  with  the  appw« 
tenancea,  whereof  the  said  teneoients  meatieaed  ia  4iie 
said  dechratiOtt  are  parcel,  aad  fimsi  Iheaee  drofe-ewt  mA 

removed 


reMyr^^  tli<»  vM  Jt^Jnrdm,  J<fk»Mitiii,  knApioniai^  imdejectdl 
JJamn/iond,  Bitid-wvLB  seised  thereof,  as  tbe  law' requires  ;*^''"'^*^'J*' 
JWlJd  being  so  seised  thereof,  lie  the.  paid  Richard  Stromkill,  \  ^Jd^iged 
dtl  the  seventh  day  of  October,  ib  the  ninth  year  of  the^'  to  the  plaintiff^ 
r^g;n  of  his  present  majestj,  demised  to  tlie  s^HJame^* 
¥brk  the  tenements  aforesaid,  with  the  appurtenances ;  to 
hdid  to  the  said  Jai»e«.  Fori^y  and  his  assigns,  from  the 
tWenfy-ninth  day  of  Septen^er  then  last  past,  to  the'  fnU' 
end  and  term  of  fire  years  from  tfaehce  next  ensuing  and " 
Ally  to  be  comjAete  knd  ended:  by  virtue  of. which  said' 
<lftiltise,  he  the  said  James  York  entered  into  the  Said  tene*-  .wbo  tBtered  * 
Bofents,  with  the  appurtenances^  and  was  thereof  p^ssesse^/.  upon  the  do- 
itotil  the  iBxiSi  John  J(»^n,  John  Mittd,  and  TRpmoi  flij{m-'*/«»<^*»* 
TmnB}  afterwards,  to  wit,  on  the  said  seventh  day  of  Octo*'^ 
bety  in  the  tointh  year  aforesaid,  mentioned  td  the  declara- 
tion albx^^aid,  entered  i^to  the  tenements  aforesaid,  with, 
tbe  appurtenances,  which  the  said  Richard  Sironghill  had 
den^sed  to  ^e*  said  James,  in  the  manner  aforesaid,  for ' 
the  said  term,  which  is  yet  linexpired,  in  and  npon  the  pos^  ^ 
seseion  of  the  said  «/amet,  and  ejected,  drove  out,  and  re-* 
mioved  'him  the  said  James  ^om  his  farm  aforesaid,  for 
tlnet  termiaft>re8aid,  and  Hm  the  said  James,  ^  ejected, 
driven  'out,  and  removed,  haili  withheld,  and*  istill  dQth 
withhold;  f^om  his  said  possession  thereof,  ai^  the  said  «/<ime« 
dMii  within  thereof  cotbplaiBr  against  him.' ^  Bat  whether  Bnt  whether 
iipdn  tlie  Whole  matter  aforesaid;  found  by  the  said  jurors  ^«  defcndunts 
is  the  maimer  aforesaid,  it  shall  appear  to  his  majesty's  A^tJ^%*ta^ 
Jtisdbeft'-of  tiiis  court,  that  they  the  said  JohnJinlAtn,  John  the  Judges, 
Motel;  and  Thomas  Hammond,  are  guilty  of  the  trelspass  and  if  they  de* 
and  iBjeetment  within  written,  in  the  tenements  aforesaid,  ^™in«  that 
witk  the  ^{^rtenanees,  mentioned  in  the  said' declaration,  th%  the  jury  ' 
the^said^'jurors  are  altogether  ignorant,  and  therefore  pray  fiad'them  so;. 
the  'advice  of  this  court;  and  if  upon  the  whole  matter 
aforosidd,  found  by  the  said  jurors  in  the  manner  aforesaid, 
it  altall  appear  to  his  said  majesty's  Justices,  of  liiis^  court, 
tlial  they  the  said  John  Jordan,  JohnMittel,  and  Thomas 
Hammond,  are  ^n  construction  of  law  guilty  of  the  tres- 
paM  n^'  ejectment  aforesaid,  in  the  said  tenements,  with 
tlie  ^^partenances,  within  mentioned  in  the  said  declara- 
tkin«  ;tlien  the  sfdd  jurors  declare,  upon  their  said  oath, 
thttt  they^  the  said  John  Jordan,  John  Mittel,  and  Tlwmai 
HmrnSnond;^  ^s^  guilty  thereoff,  in  such  manner  and  form  as 
Hm'sAdiJames  Ymh  doth  within  thereof  complain  against 
them:;  aad  they  assess  the  damages  of  the  Md  James  on  ^ 
that  ooaasioD,' besides  his  expences  and  costs  laid  out  by 
hifniaUent  his  suit*  in  this  cause,  to  twelve  pence,  and  for 
bla  expfnees  <and  costs  to  twenty  shillings :  •but  i^  upeh  if  not,  then 
that«{l|oletnatter  afoi«said,  foiind  by  the  Bai<i  jUrers  ill  the  they  find  them 
nratmav  aic»«Makl,^it  shdi  afpear  to  his  said  Ibaje6t¥ft  Jtta-  «^^^  fl^^'^y* 
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Mitfeif  and  7%offMi«  JKmimofuf,  are  in  constrnotion  of  law 
ftoi  gattty  of  the  trespass  and  ejectment  aforesaid ,  in  the 
lenements  aforesaid,  with  the  appurtenances,  above  men- 
tioned in  die  said  declaration,  then  the  said  jnrors  declare, 
upon  their  said  oath,  thftt  they  the  said  John  Jordan,  John 
Mittely  and  Thoman  Bammond,  are  not  gniltj  thereof,  in 
snch  manner  and  form  as  the  said  John  Jordan^  John  Mit- 
M,  and  Thomas  Jiammondf  have  within  alleged  in  their 
Continuancei.    plea.     And  becansis  the  said  Justices  of  this  court  are  not 

yet  advised  M'hat  judgment  to  give  of  and  concerning  the 
premisea,  a  day  therefore  is  given  to  the  said  parties,  be- 
fore Sir  €horge  Trebuy  knight,  and  his  brethren,  his  said 
majesty's  Justices  of  his  said  court  of  common  pleag,  in 
fiHeen  days  from  BoMter^y,  to  hear  their  judgment  there- 
upon, the  proceedings  to  be  in  the  same  state  as  they  now 
tfre :  at  which  day  as  well  the  said  James,  as  the  said  John 
Jordan,  JohnMittel,  nnd  Thomas  Hammond,  came  hither 
by  their  attemies  aforesaid;  and  because  the  said  Justices 
of  tbia  eeurl'^are  willing  further  to  advise  themselves  of 
and  coBcendng  the  premises,  before  tiiey  give  judgment 
thereupon,  a  day  is  here  given  to  the  said  parties  till  the 
morrow  of  the  Hohf  DrinUy,  to  hem*  their  judgment  there- 
upon^ for  that  the  said  Jnaticea  are  not  yet  determined, 
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AND  the  said  Edwwrd,  by  Edmund  Modsattlds  attoiney, 
cornea  and  defends  Hie  f<Nree  and  injury,  when,  ^c. 
and  says,  that  he  is  in  no  wise  guUt^  of  the  trespass  and 
ejectment  aforesaid,  as  the  said  John  above  complains 
against  him :  and  Uiereof  he  puts  himself  upon  the  country, 
and  the  said  John  does  likewise  the  same :  therefore  the 
sheriff  is  commanded  that  he  cause  to  come  hither,  on  the 
•ctave  of  the  Pwrificatum  (^the  Blessed  Virgin  Mary,  twelve, 
&c.  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c. 
because  as  well,  ^c.  At  which  day  the  jury  between  the 
aaid- parties,  in  the  said  action,  were  respited  here  until  this 
day,  namely,  in  fifteen  days  from  the  Feast  of  Easter  then 
next  following,  unless  his  present  majesty's  Justices  as- 
signed to  hold  the  assises  in  the  county  aforesaid,  by  vir- 
tue of  the  statute.  See.  should  come  before,  on  Tues4ay  the 
eighteenth  day  of  March  next  ensuing,  at  JRoek^er  in  the 
county  aforesaid.  And  now  here  at  this  day,  the  said 
J/>hn  came  by  his  said  attorney,  and  the  said  Jitstices  of 
assizes  before  whom,  &c.  returned  hither  their  reccurd  in 
these  words : '  Afterwards,  at  the  day  -and  place  within 
contained,  as  well  the  wi^tun-naLmed  John  JBun^iry,  as' the 
within-written  Edward  Bafhurst,  by  their  attorfiies  within- 
mentipned,  eamie  before  Sir  Thomas  Jones,  kn%ht.  Ins  ma* 

jesty's 


jest/s  Chief  Justice  of  tbe  ooort  of  cmmenphaifp  and  Sir 
Job  Charlton,  knight^  one  of  his  said  majesty's  Justices  of 
the  common  plecu,  assigned  by  virtae  of  Uie  statute,  &c.  to 
hold  the  assies  in  the  county  of  Keni,  and  the  juroi:s  6f 
the  jury  whereof  mention  is  within  made,  being  sum-* 
in  piled,  some  of  them,  namely,  E.  8.  &c.  appear,  and  aro 
sworn  upon  the  jury :  imd  because  the  refct  of  the  jurors 
of  the  jury  have  not  appeared,  therefore  others  of  ^e  by-  Tales  decir' 
standers,  chosen  by  the  sheriff  of  the  county  aforesaid  for  ewmtantibtu. 
this  purpose,  are,  at  the  request  of  the  said  John  Mwmfry^ 
and  by  the  command  of  the  said  justices,  put  on  anew,  ^ 

whose  names  are  affiled  in  the  within*written  panel,  ac- 
cording to  the  direction  of  the  statute  in  such  case. made 
and  provided;  and  the  jurors  so  put  on  anew,  namely, 
J,^B.  &c.  being  called,  likewise  appear,  who,  being  chosen, 
tried,  and  sworn,  together  with  the  jurors  before  im- 
panelled and  sworn,  Xo  declare  the  truth  of  the  within- 
cpntents,  as  to  the  within-written  trespass  and  ejectment 
Jm  two  parts  of  the  manor  of  Pte/(ef»,  with  the  appurte-  As  to  two  parts 
Q^nces  within-mentioned,  (the  whole  in  three  parts  to  be  of  the  manor, 
divided),  and  also  in  two  parts  of  all  and  singular  the  ?JJ.^  f*  *rt«^f 
tenements  witjiin-written,    with  the  appurtensmees  (the  thep^ues 
whole  in  three  parts  likewise  to  be  divided),  declare  upon  not  g;uilty. 
their  oath,  that  the  said  E.  B.  is  in  no  wise  guilty  thereof.  As  to  the  other 
as  the  s^id  E,  B.  hath  within  alleged  in  his  plea :  and  as  third  part,  a 
to  the  within-written  trespass  and  ejectment,  in  the  third  JP^J^^    ^^^' 
.part  of  the  manor  aforesaid,  with  the  appurtenances,  re- 
sidue of  the  said  manor,  ai^d  also  in  the  third  part  of  all 
l^d  singular  .the  tenements  aforesaid,  with  the  appurte- 
^  lances,  residue  of  the  sai4  tenemepits,  with  the  appni^e- 
U^apces  (the  whole  in  three  parts  to  be  dividjsd),  as  afore- 
said, the  said  jurors  do  farther  declare,  upon  their  said 
p^^,  that  long  before  the  within- written  fime  when  the 
trespass  .aiaid  ejectment  within-mentioned  are  within-sup-  ^ 

posed  to  have  been  committed,  pamely,  on  ^he  first  day  of 
Jfj^pet^ber^  in  (he  thirty-eighth  year  of  the  reigp.  of  our 
J^te  f  ove^eign  lady  £^2:a5efA,  l^te  q^een  ot  England,  one 
jPmf  BfLtJiurst  was  sensed  in  fee  of  and  in  the  manor  afore-  p,  Baihurtt 
i^aijd,  wi(Ji  t])e  appurf:enapces,  9^d  also  of  .and  in  all  ^d  seUed  in  fee, 
singular  ^he  tenements  aforesaid,  with  the  ^s^piirtenances, 
'specified  in  the  within-written  declaration,  pi  his  demesne 
fjLS  of  a  fee.    And  the  said  jurors  farther  d^cplare,  upon  had  issue  Ed- 
t^ir  sajd  oathi  that  the  said  Paul  Bathurst  had^,ueof  irard,  hisson 
his  body  l^awfully  begotten,  J$dward  Hathunt,  his  soil  and  *"^  ^^^^  *P" 
^^eir  apnarent ;  and  that  the  said  Paul  Bathurst  afterwards,  fnJentiire  be- 
.and  beiore  the  said  time  when,  &c.  namely,  on  the  seventh  tween  P.  B.  of 
day  of  December,  in  the  fortieth  year  of  the  reign  of  our  the  one  part, 
said  late  sovereign  Isdy  Elizabeth,  iBie  tineen  oi*  England,   p*?*^*®^4 
&c.  made  and  as  his  deed  delivered  a  certain   indenture,  ^|,'|^rg  o  ^the 
fleil^d  with  his  seal,  executed  between  the  said  Paul  Ba-  gther  part. 
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thur$t  by.  the  i^ine  of,  4^c.  of  the  one  part,  and  the  said 
£€Unund  Bathurst  his  son,  one  Jbltn  Horsmonden,  George 
Datff  and  Robert  Austen,  by  the  names  of,  &c.  of  Uie  other 
part,  bearing  date  on  the  said  seventh  day  of  December,  in 
the  said  fortieth  y^ar  of  the  reign  of  our  said  late  sovereign 
'  lady  Elizabeth,lsii3  queen  of  England,  &c.  the  tenor  of  which 

indenture  folio  w^eth  in  these  wqrds  (set  forth  in  the  inden- 
ture in  hac  verba) ;  as  it  doth  and  may  by  the  indenture 
aforesaid,  now  shewn  to  the  said  Justices,  and  proved, 
read,  and  given  in  evidence  to  the  said  jury  (among  other 
S^A?.^^*"'  things),  more  fully  appear.  And  the  said  jurors  farther 
Batbui'iU  declare  upon  their  oatn,  that  the  said  Paul  Bathurtt  after- 

wards, and  before  the  said  time  when,  &c.  namely,  on 
the  eighth  day  of  l)ece»t&er,  in  the  forty-second  year  of 
the  reign  of  me  said  late  sovereign  lady  queen  Elizabeth, 
died  at  Gowdhurzt  aforesaid,  in  the  said  county  of  Kent; 
and  that  the  said  Edwart^athdrst,  son  and  heir  of  the 
aaid  Paul  Bathurst,  afterwai  us  and  before  the  said  time 
Entry  of  Ed*  when,  Sec.  namely,  on  the  tenth  day  of  the  aforesaid  month 
ward  ills  «oo,     of  December,  in  the  forty-second  year  aforesaid.,  entered 

into  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, and  was  seised  thereof,  as  the  law  requires;  and 
that  the  said  JSdward  Bathurst,  son  and  heir  of  the  said 
wko  bad  iMoe    Paul  Bathurst,  had  issue  of  his  body  lawfully  begotten, 

^dMt**  ^  d  '^^  *^^**  ^^'  ^^"•*^  ^*  eldest  son,  Edtoard  his  secfond 
^dmard^ivu.  son,  father  to  the  said  Edward,  William  his  third  son,  an4 
liam,  and  iZo-  Richard  his  fourth  son;  and  that  the  said  Edward  the 
t»eri.  father,  being  so  seised,  afterwards  and  before  the  said 

time  when,  &c.  namely,  on  the'  first  day  of  Mag,  in  the 
ThTit  Edward  year  of  Our  Lord  1630,  died  at  Gowdhurst  aforesaid,  ill 
J^^**?®"-  the  said  county  of  Kent ;  and  that  Thomas  Bathurtt,  the 
Eotry^TAtf.  ^^^^^^  ^^^  ^^  ^^^  said  Edward,  survived  him;  and  that  he 
moM  his  eldest  afterwards,  and  before  the  said  time  when,  &c.  namely, 
coo ;  .  on  the  second  day  of  Mag,  in  the  year  of  Our  Lord  1063, 

entered  into  the  said  manor  and  tenements,  with  the  appur- 
tenances, and  was  seised  thereof,  as  the  law  requires.  And 
the  said  jurors  do  farther  declare,  upon  their'  said  oath, 
thai  afterwards,  and  before  the  said  time  when,  &c.  to  wit, 
in  Michaelmas  Term,  in  the  seventh  year  of  the  reign  of 
who  suffered  his  late  majesty  Icing  Charles  the  first,  before  Sir  Robert 
•  ""ccoveiy ;       Heath,  knight,  and  his  brethren,  then  Justices  of  the  court 

of  common  pleas  of  his  said  late  majesty  king  Charles  the 
,      .  first,  at  Westminster,  one  George  Maplesden]  gentleman* 

and  James  Sargs,  gentleman,  personaUy  demanded  against 
the  said  Thomas  Bathurst,  by  the  name  of  Thomas  Ba- 
thurst, gentleman,  the  manor  of  Pullens,  with  the  appur- 
tenances, and  one  messuage,  &c.  as  his  rieht  and  inherit- 
ance, and  into  which  the  said  Thomas  had  not  any  ettty ' 
but  after  a  disseisin,  which  Hugh  Hunt  unjustly  and  witn- ' 
oixi  jqdgment  made  thereon^  to  the  Baid  George  zAd' James, 

within 
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within  thirty  years,  &c.  and  wh^etipon  they  declared  that 
they  were  seised  of  the  manor,  tenements,  and  rents  afore- 
said^ with  the  appurtenances  in  their  demesne  as  of  fee 
and  right,  in  time  of  peace,  in  the  time  of  our  late-  so- 
vereign lord  the  king  that  than  was,  hy  taking  the  profits 
thereof,  &c.  and  in  which,  &c.   and  thereof  they  brought 
their  suit,  &c.    And  the  said  Thomas  personally  came  and  wherein  Ed- 
defended  his  right,  when,  &c.  and  thereupon  vouched  to  "'^^  ^^^'k^ 
warranty  Edward  Howse,  who  being  then  personally  pre*  ^**  vouched, 
sent  in  court,  ^raifts  warranted  to  hrm  the  manor,  tene- 
ments, and  rents  aforesaid,  with  the  a))purtenances ;  and 
thereupon  the  said  George  and  James  demanded  against 
the   said  Edward^    tenant  by  his  warranty,  the  manor, 
tenements,  and  rents  aforesaid,  with  the  appurtenances : 
and  whereupon  they  declared  that^they  were  seised  of  the 
manor,  tenements,  and  rents  aforesaid,  with  the  appurte- 
nances, in  their  demesne  as  of  fee  and  right,  in  time  ox  peace, 
in  the  time  of  our  said  late  soyereign  lord  the  king,  that 
then  was,  by  taking  the  profits  thereof,  &c.  and  in  which, 
&c.    And  thereupon  they  brought  their  suit,  &c.  and  the  pj^j^  ^f^y^^ 
B^dEdwardt  tenant  by  his  warranty,  defended  his  right  vouchee, 
when.  See.  and  pleaded  that  the  said  Siigh  had  not  dis- 
seised the  said  George  and  James  of  the  manor,  tenements, 
and  rents  aforesaid,  with  the  appurtenances,  as  they  the 
said  George  and  James  had  by  their  said  writ  and  declara- 
tion supposed ;  and  thereof  they  put  themselves  on  the 
country,  and  the  said  George  and  James  did  likewise  the 
same ;  and  the  said  George  and  James  prayed  leave  thereto 
to  imparl,  and  it  was  granted  to  them,  &c.    And  after*  imparlance* 
wards,  in  that  same  Term,  they  the  said  George  and  James 
personally  came  again  there  into  court  at  Westminster^  and 
the  said  Edward,  {^though  solemnly  called,  came  not  again, 
but  departed  in  contempt  of  the  court,  and  made  default; 
therefore  it  was  adjudged  that  the  said  George  and  James  Jadgment. 
should  recover  their  seisin,  against  the  said  Thomas,  of  the 
manor,  tenements,  and  rents  aforesaid,  with  the  appurte- 
nances, and  that  the  said  Thomas  should  have  of  the  lands 
of  the  said  Edward  to  the  value,  &c.  and  that  the  said  Edr 
ward  should  be  amerced.    And  thereupoQ  the  said  George 
and  James  prayed  his  majesty's  writ,  to  be  directed  to  the  w'rit  of  seisin, 
sheriff  of  tthe  county  aforesaid,  to  cause  them  to  have  full 
seisin,  of  the  manor,  tenements,  and  rents  aforesaid,  with 
the  appurtenances,  and  it  was  granted  to  them,  returnable 
forthwith  into  the  court  aforesaid;  and  that  afterwards^ 
namely*  on  the  fifteenth  day  of  November,  in  that  same 
y^rm,  the  said  George  and  James  personally  came  there 
in4jQ  the  said. court  at  Westminster,  and  the  sheriff*,  namely, 
Sir  Robert  tewkener,  kjiight,  then  made  a  return,  that  he  Rgjam. 
hy  Tirtneof  the  writ  afori^said  to  him  directed,  on  the  tenth 

day 
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day  of  November  tben  last  past,  caused  the  said  George  and 
James  to  hare  fiill  seisin  of  the  manor,  tenements,  and 
rents  aforesaid,  ivith  the  appurtenances,  as  be  had  been 
directed  by  the  writ  aforesaid.  And  the  said  jurors  do 
farther  declare,  upon  their  said  oath,  that  the  said  Thomnu 
Bathurst  afterwards  and  before  the  said  time  when,  &c. 
lodentorebe-    namely,  on  the  twenty-fifth  day  of  Febrvary,}n  the  eighth 

Swoncpw't,  y®*'  ^  ^^  ^^^^  ^^  ^*  '"^  *"*®  majesty  king  Charles  the 
and  fVoRer  ^^U  made,  aiid  as  his  deed  delivered  an  indenture  sealed 
Roberti  and  with  his  seal,  executed  between  the  said  Thamas  Bathurtt 
Hemm  Cnspe  (^y  the  name  of  nomas  Bathurst)  of  the  one  part,  and  Sir 
oftte  other       jy^j^^  RoberU,  knight,  and  Henry  Crispe,  esq.  (by  the 

names  af,  drc.)  of  the  other  part,  bearing  date  on  the  25(h 
day  of  February 9  in  the  eighth  year  of  the  reign  of  his  said 
late  majesty  king  Charles  3ie  first;  the  tenor  of  which  said 
indenture  follows  in  theae  words  (here  set  out  the  inden- 
ture); as  by  the  said  last-mentioned  indenture,  now  shewn 
here  to  the  said  Justices,  and  proved,  read,  and  ^iven  in 
Tbat  the  Mid    evidence  to  the  said  jury  (amongst  other  things),  it  doth 
T^B^wmniedf  and  may  more  fully  appear.     And  the  said  jni-ors  do 
farther   declare,    upon  their  said   oatii,   that   the   said 
Thomas  Bathurst,  afterwards,  and  before  the  said  time 
when,  Ac.  namely,  on  the  twenty-sixth  day  of  the  said 
month  of  February ,  in  the  eighth  yqar  of  the  reign  of  his . 
said    late  majesty  king  Charles  the  first,  took  to  wife, 
and  was  lawfully  married  to,  the  above-named  Elisabeth 
and  died  with-  Hooper  x   and  that  the  said  Thomas  Bathmst,  afterwards 
oat  iMue.  ^juj  before  the  said  time  when,  &c.  namely,  on  the  twenly- 

seventh  day  of  February p  in  the  ninth  year  of  the  reign  of 

his  said  late  majesty  king  Charles  the  first,  died  at  Gowd^ 

hurst  aforesaid,  in  the  said  county  of  Kent,  without  any 

issue  of  his  body  lawfully  begoUen ;   and  that  the  said 

Thftt  ElixMbeth  Elizabeth  his  wife  survivea  him,  and  afterwards  and  before 

•nrvived,  and    the  said  time  when,  Ac.  namely,  on  the  twenty-eighth  day 

her  life.  ^^  February,  in  the  ninth  year  of  the  reign  of  his  said  lato 

majesty  king  Charles  the  first,  she  the  said  Elizabeth  enr 

tered  into  the  manor  and  tenements  aforesaid,  with  the 

appurtenances,  and  was  thereof  seised,  for  and  during  the 

The  revenion  term  of  the  life  of  the  said  Elizabeth,  the  rever9ion  belong* 

cfpcctont  to     ing  to  the  right  heirs  of  the  said  Thomas  Bathurst.    And 

ofV"^^  ^^  '"^  i"^"  ^®  ^•^J^®'  declare,  upon  their  said  oath, 

That  fV,  B.  ^^^  afterwards  and  before  the  said  time  when,  &c.  to  wit, 
brothermade  on  the  first  day  of  October,  in  the  year  of  Our  Lord  1658, 
pisynSL  the  said  WilUam  Bathurst,  brother  to  the  said  Thomas, 

made  his  last  will  and  testament  in  writing  (amongst  other 
tilings),  in  these  English  words  foUowmg  (set  forth  the  will 
til  hoee  verba)  ;  as  by  the  said  last  will  and  testament 
of  the  saidTFtV/iam  Bathurst,  now  shewn  here  to  the  said 
jnsticea^  and  read  and  g^ye&  in  evidence  to  the  aaid  jur^. 


/ 

it  doth  and  teay  (amoagdt  otber  things)  more  folly  uid  a| 
large  appear.    And  the  said  jurors  do  farther  declare^ 
upon  their  said  oath,  that  the  said  William  BafhiirH  fiiter-  That  the  said 
wards,  and  before  the  said  time  when,  &o.  naanely,  on  the  ^^'  ^'  ^^» 
eighth  day  oiJuly,  in  the  year  of  Our  Lord  1^50,  died  at 
Eltham  in  the  said  county ;  and  that  afterwards,  and  be-,  and  also  the 
fore  the  said  time  when,  &c*  najBfK^Ty,  on  the  first  day  of  *****  EUzahHh. 
December^  in  the  thirty-second  year  of  the  re^  of  hi^ 
present  majesty  king  Charles  the  second,  the  said  EOzor 
beth  Bathurst,  widow  and  relict  of  the  aboT.e-mnned  TTtoiHe^ 
Bat  hurst,  died  at  Gewdhurst  aforesaid,  in  t&e  sasd  cOuntjT 
o^f  Kent;  and  that  after  the  decease  of  the  said  EHaalktk  Entry  of  the 
Batkar»t^  widow  and  relict  of  the  said  Th9ma»  Batkursi,-  ^^^^^^}  . 
and  before  the  said  time  when-,  &c.  namely,  on  the  tenth  ^^'y/j^f   ^^^ 
day  of  December f  in  the  thirty-second  year  of  th«?  reig»  of 
his  said  present  majesty,  the  daid  Edioard  Baihur0ty  the: 
now  defendant,  son  and  heir  of  llie  said  Thoma$  Bai^wrsii 
entered  into  the  sa^  manor  and  tenements,  with  tht^ 
appurtenances,-  and  wa»  seised  thereof,  ad  the  Iftw  re-i 
^aires.    And  the  said  jurors  do  farther  declwroyt^poa  thaiiT 
said  oath,  that  the  said  manor  and  teflemeiits,  v^iA  thtf  That  the  raid 
appurtenances,  now  are,  and  for  so  fcng  a  time  as  l^ro'  It  manor  and  te- 
^  no  remembrance  of  any  man  to  the  eontrary,  have  been,  of  aneientde- 
the  tenure  of  ancient  demesne  of  the  erowH  of  the  kingdom  mesoe  held  of 
of  England  in  fee,  and  during  all  that  time  hfiiTe  beeil  and  the  manor  of 
now  are  held  of  the  manor  of  Aylerford  iri  the  said  cofuitjr  ^ifWord. 
of  K^t,  and  that  the  said  manor  of  Ayietfard,  t<^ith  flie 
appurtenances,  now  ie,  and  for  so  loxfg  a  time  as  there  f$ 
no  remembrance  of  any  man  to  the  eontrary  hath .  beelH^ 
ancient  demesne  of  the  erown  of  the  kingdom  of  En^^atuk 
And  the  said  jurors  do  farther  declare,  upoA  thieir  saM  / 

x>ath,  that  the  sM  Edward  Baihur^  the  son,  the  nO"^  A  record  of  a 
defendant,  being  seised  as  aforesaid  of  and  in  th«r  saM  writofdisceit 
manor  and  teiiements,  with  the  appurtenances,  (amotigst  to  reverse  a  ' 
other  things)  it   is  enrolled   among  the  pleas  at  tVes^  f^^^'^^'w 
fAinsier,  before  Sir  Francis  North,  kiright,  aod  his  bre^-  ^^." 
thren,  the  Justices  of  the  oourt  of  common  pleas  of  ovtr 
sovereign  ford  the  king,  of  Trinity  Term,  in  the  thi^jft- 
third  year  of  the  reign  of  his  present  majesty,  th«lt  the 
,said  Edward  Bathurst  the   son,   by  the  name  of  tidward 
Bathurst,  esquire,  son  and  heir  oi  Edward  BaiiwH  his 
father,  and  heir  to  Thomas  Bathurst,  esquire,  was  attached 
to  answer  to  Sir  Thoiims  Cokpeppyre^  baronet,  son  and 
heir  of  Richard  Colepeppyre,   baronet,   and  heir  to  Sir 
William  Colepeppyte,  ba^ionet,  of  a  plejt,  that  whereas  the 
aaid  Thomas  Gokpeppyte  iof  ten  ye^rs  then  ktat  past,  had 
been,  and  th^n  was,  seised  of  the  manor  oiAyhsford^  with 
tlie  apptirtet&nce^,  in  the  said  coimty,  in  his  demesne 
a^  of  i'ep;  which  said  rflanor,  with  ilieappiirtexaaf>ce.%  then 
w$iil,  and  f6r  ifo  long  a  time  aji  there  was  no  remexutyfance 

of 
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of  any  man  to  the  contrary  had  Been,  ancient  demesne  ^ 
the  crown  of  England^  and  all  the  lands  and  tenements 
nehich  were  held  of  that  manor  had,  time  ont  of  mind, 
been  pleadable  and  impleaded  in  the  court  of  the  said 
manor,  before  the  steward  thereof  for  the  time  being,  by 
his  majesty's  writ  of  right  close,  and  not  elsewhere,  accord- 
ing to  the  custom  of  the  said  manor,  tinie  out  of  mind 
therein  used  and  approved  of:  and  that  the  said  Tbamm 
Bathurst  in  his  life-tune,  and  Oeorge  Bfaplesdeti,  gentleman, 
and  James  SarySf  gentleman,  being  now  likewise  dead,  well 
knowing  the  premises,  but  contriFing  craftily  to  deceive 
and  defraud  the  said  William  and  his  successors,  lords  of 
the  said  manor,  of  the  profit  of  that  manor ;  they  the  said 
Oeorge  Maplesden  and  Jame$  Sarg$,  on  the  seventeenth 
day  of  October,  in  the  seventh  year  of  the  reign  of  his  late 
majesty  king  Charlei  the  first,  he  the  said  WiUimm  being 
seised  of  the  said  manor,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  prosecuted  out  of  the  high  conrt  of 
chancery  of  his  said  late  majesty  (that  court  then  being 
held  at  ^es/mtiufer  in  the  county  of  Jtfuici/efex),  his  said 
late  majesty's  writ  of  entry  sur  tUaeism  en  le  pifit,  against 
the  said  Tkoma$  Bathnnt,  of  the  manor  of  Pu/ieiis,  with 
the  appurtenances,  and  of  one  messuage,  &c.  directed  to 
the  sheriff  of  the  same  county,  and  returnable  before  his 
aaid  late  majesty's  justices  at  nettnumier  aforesaid,  on  the 
morrow  of  All  Souls  then  next  ensuing ;  by  virtue  of  which 
said  writ,  and  the  return  thereof,  such  proceedings  in  law 
were  made  and  had  thereupon  on  the  said  morrow  niAM 
Souls,  and  other  concurring  circumstances  requisite  in  sneh 
cases,  that  they  the  said  George  Bud  James  ia  Miek$elauu 
Term,  in  th^  said  seventh  year,  recovered  against  the  said 
JTiomas  Bathurst  the  said  manor  of  PuUens^  and  the  said  tene< 
ments  and  rents,  with  the  appurtenances ;  as  by  the  record 
and  proceedings  thereof,  now  remaining  in  his  said  majesty's 
court,  before  his  Juiitices,  to  wit,  at  Westminster  aforesaid, 
it  doth  and  may  more  fully  and  at  laige  appear;  which  said 
recovery  was  suffered  to  the  use  of  the  said  Thomas  Baikursi 
and  his  heirs  for  ever ;  and  bv  means  of  the  said  recovery, 
and  by  force  of  an  act  made  m  the  parliament  qf  our  late 
aovereignJETeiirv  the  eighth,  late  king  of  England,  on  the 
fourth  day  of  February,  in  the  twenty-seventh  year  of  hit 
reign,  at  Westminster,  m  the  county  of  Mid^UekeXt  for  trans* 
ferring  uses  into  possession,  he  the  said  nfma$Batkmst 
became  seised  of  and  in  the  said  manor  of  Pullens,  and  of 
the  tenements  and  rents  aforesaid,  with  the  apwfenances^ 
^  in  his  demesne  as  of  fee.    And  he  the  said  TkmasCoU^ 

peppyre  farther  declared,  that  the  manor,  tenementa«  end 
rents,  with  the  appurtenances,  specified  jn  the-said  writ  of 
entry,  at  the  time  of  suing  out  of  (be  aaid  wrij^  and'sba 
Jit  tb»  time  of  iht  uii  recovery  thereupon  had|  were,  held 
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<rf  the  said  TT.  C  as  of  hfs  manor  of  Aylesfcrri  itorei^ii, 
«nd  during  all  the  time  aforesaid,  nntil  tde  day  of  sning 
0at  the  said  writ,  according  to  the  custom  of  jLhe  said* 
manor  of  Aylesford,  were  pleadable  and  impleaded  in  the 
court  of  the  said  manor,  and  not  elsewhere ;  by  which 
recovery  suffered  in  the  manner  aforesaid,  the  said  manor 
of  Pnlleng,  and  the  tenements  aforesaid,  with  the  appurte- 
nances,  became  a  frank  fee,  and  pleadable  and  impleaded 
at  common  law,  to  the  deceit  of  the  court  of  the  said  Wil- 
ham,  lord  of  the  manor  of  Aylesf&rd  aforesaid,  and  to 
the  manifest  danger  of  the  disinherison  of  the  said  T*  C» 
to  the  damage  of  the  said  T.  C  forty  pounds :  and  where- 
upon the  said  T.  C,  by  JBopc  Giford  his  attorney  com- 
plained, that  whereas  the  said  7.  C.  for  ten  years  then  last 
past  had  been,  and  then  was,  seised  of  the  manor  of  Ayies- 
jard,  with  the  appurtenances  [and  so  reciting  the  count  in 
the  action  of  deceit  ia  the  same  manner  with  the  writ 
above-mentioned,  until  you  come  to  the  words],  to  the  da- 
mage of  the  said  T.  C.  forty  pounds,  and  thereof  he 
brought  his  suit,  &c.  And  the  said  j^.  B.  the  now  defen- 
dant, by  Edmund  Hodsajl  his  attorney,  came  and  defended 
the  force  and  injury  when,  &c.  and  pleaded  that  he  could 
not  deny  the  action  of  the  said  T.  C  nor  but  that  the  said 
Thomas  was,  and  for  ten  years  last  past  had  been,  seised  of 
the  said  manor  of  Aylerford,  with  the  appurtenances,  in  his 
demesne  as  of  fee ;  nor  but  that  the  said  manor  with  the 
appurtenances,  then  was,  and  for  so  long  a  time  as  there 
md  been  no  remembrance  of  any  man  to  the  contrary  had 
'iyeen,  aacietit  demesne  of  the  crown  of  England;  nor  but 
that  afU'the  kmds  and  tenements,  which  Were  held  of  the 
daid  manor,  were  time  out  of  mind  pleadable  and  impleaded 
in  the  court  of  the  manor  aforesaid,  before  the  steward 
thereof  for  the  time  being,  by  his  majesty's  writ  of  right 
close,  and  not  elsewhere,  according  to  the  oustom  of  the 
said  manor,  time  out  of  mind  used  and  approved  of;  and 
Ibat  the  manor,  with  the  tenement  and  rents  aforesaid,  spe- 
eiied  in  the  said  writ  of  entry,  at  the  time  of  suing  out 
the  same,  and  at  the  time  of  the  said  recovery  thereupon 
had  and  suffered,  were  held  of  the  said  W,  C  as  of  his  m^ 
nor  of  Ayte»ford\  and  during  the  time  aforesaid,  till  the  day 
of  siiing  out  the  99ki  writ,  had  been  pleadable  and  implead- 
ed at  the  court  of  the  said  manor,  according  to  the  custom 
of  the  stElid  manor  of  Aylesfard;  as  the  said  T>  C.  had  above  judgment  for 
aUedged,  in  his  writ  and  declaration  aforesaid ;  therefore  the  plaintiff 
it  wtt»  adjm^d,  that  the  said  T.  have  again  his  said  court,  in  the  writ  of 
thkt  *is,  tbat  the  manor,  rents,  and  tenements  aforesaid,  <Jc«ceit.^ 
with  the  appurtenances,  specified  in  the  said  writ  of  entry, 
he  |yleadea,  removed,  and  brought  back  agaid  into  the  said 
court  Within  liie  ji^risdictiori  thereof,  notwithstanding  the' 
isaid  jtfj^^ttteiit^giv^  Upon  the  said  writ  of  entry,  in  his 
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•aid  late  majesty's  court  ziWetimuuter  afbf^said;  8ii4 
that  the  said  recovery  be  annalled,  and  made  entirely  of 
np  effect :  and  that  the  said  1\  be  restored  to  all  things 
i^hich  he  lost  by  reason  of  the  said  judgment,  given  npoB 
the  said  writ  of  entry;  and  that  the  »9Lid Edward BathurU 
the  defendant  be  amerced;  as  by  the  record  thereof,,  now 
remaining  at  Westminster,  in  the  county  of  Middlesex,  re- 
corded, it  doth  and  may  more  fully  appear.  And  the  said 
jurors  do  farther  declare,  upon  their  said  oath,  that  after- 
wards, and  before  the  said  time  when,  &c.  namely,  on  the 
first  day  of  April,  in  the  thirty-fourth  year  of  the  reign  of 
his  present  majesty  Charles  the  second,  now  king  of  E»^ 
land,  ^c.  she  the  said  Elizabeth  Bathursi,  widow,  late  wife 
of  the  said  William  Bathurst,  deceased,  entered  into  the 
manor  and  tenements,  with  the  appurtenances  aforesaid, 
and  was  thereof  possessed ;  and  that  the  said  Elizabeth 
Bathurst,  widow,  relict  of  the  said  William  Bathmrst,  after- 
wards, and  before  the  said  time  when,  &c.  namely,  on  the 
said  seventh  day  of  the  said  month  of  April,  in  the  thirty- 
fourth  year  aforesaid,  made,  and  as  her  deed  delivered  aa 
indentare,  sealed  with  her  seal,  executed  between  the  said 
Elizabeth  Bathurst  last  above  named,  by  the  name  of,  &c. 
of  the  one  part,  and  Thomas  Crampe,  by  the  name  of,  &e. 
of  the  other  part,  bearing  date  on  the  said  seventh  day  of 
A^ril,  in  the  said  thirty-fourth  year ;  the  tenor  of  which 
said  indenture  foUoweth  in  these  words  [this  was  a  commott 
lease  for  five  years,  made  by  Elizabeth  Bathurst  to  Cran^}^ 
And  the  said  jurors  do  farther  declare,  upon  their  said 
oath,  that  the  said  Elizabeth  Bathurst,  widow,  relict  of  thd 
said  William  Bathurst,  is  now  alive,  and  in  good  health 
[and  then  the  jury  found  the  lease,  entry,  and  ouster,  in 
the  declaration^  and  made  the  proper  general  conclusion]; 
but  whether,  &c. 

Sect.  3.    Norton  v.  LAdd. 

A  S  to  nine  acres  three  roods  and  a  half  of  land,  with  the 
-^^  appurtenances,  part  of  the  tenements  specified  in  the 
within  declaration,  the  said  jurors  declare,  upon  their 
oath,  that  the  said  John  Zadd  is  guilty  of  the  trespass  and 
.ejectment  within-written,  in  the  nine  acres  three  roods 
and  a  half  of  land  aforesaid,  with  tlie  appurtenances,  as 
the  said  ./bAn  A^or^on  doth  within  complain  gainst  him; 
and  they  assess  the  damages  of  the  said  John  Norton,  by 
reason  of  the  said  trespass  and  ejectment,  besides  his  ex- 
pences  and  costs  laid  out  by  him  about  his  suit  in  that  par^ 
ticular,  to  sixpence,  and  for  his  expeuces  and  costs  to  forty 
shillings :  and  as  to  one  garden,  &c.  with  the  appurtenance^ 
other  part  of  the  tenements  specified  in  the  within  decU- 
ratioDy  with  the  appurtenances,  they  declare,  upon  their 

said 
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8ftM  oath,  that  the  said  John  Ladd  i%  not  fffAXiy  of  the  as  to  other 
within-written  trespass  and  ejectment^  in  the  said  one  gar-  P^^  ^^t 
den,  ^c.  with  the  appurtenances,  in  such  ^lanner  and  8^"^* 
form  as  the  said  John  Ladd  hath  within  alleged  in  his  plea^ 
and  as  to  one  messuage,  Sec.  residue  of  the  tenements,  with 
the  appurtenances  within  mentioned  in  the  said  declara- 
tion, the  said  jurors  do  farther  declare,  upon  their  said 
oath,  that  long  hefore  the  said  within-written  time  when 
the  within-specified  lease  was  made,  one  EdmnJid  Cook.  And  as  to  the 
senior,  was  seised  in  his  demesne  as  of  fee,  at  the  will  of  ''?*i**"^^  *P®" 
the  lord  of  the  manor  of  Tftomeg  cum  membris,  in  the  ^^J  ^E^vid 
eounty  of  iVbr/b/A,  according  \o  the  custom  of  the  manor  Coofc  the  eid^f 
aforesaid,  of  and  in  the  said  one  messuage,  &c.  with  the  lieini;  seised  in 
appurtenances  aforesaid,  in  JSrinton  Brininaham,  ami  Sto-  ^ia^^^^' 
dey;  heing  customarj  tenements,  held  of  the  lord  of  the  "***"  ""***» 
manor  aforesaid,  and  parcel  of  the  manor  of  Thorneg  cnm 
membrii,  id  the  said  couutv  of  Norfoliy  and  demised  and^ 
demiseable  bj  the  lord  of  the  said  manor,  or  his  steward! 
thereof,  for  the  time  being,  by  copy  of  the  court-rolls  of 
the  said  manor,  to  any  person  or  persons  whatsoever,  wil- 
ling to  take  the  same  in  fee-simple,  or  otherwise,  at  the 
wiU  of  the  lord,  according  to  the  custom  of  the  manor 
aforesaid.    And  the  said  ^^/nrnd  CooA,  senior,  heing  ao 
seised  thereof,,  and  having  issue  ^ree  sons,  of  his  bodj 
lawfully  begotten,  Robert  Cook,  Edmund  Cook,  and  Jom  and  haymg 
Cook,  and  three  daughters,  Ciedy,  Allen,  v^nd  Allee,  he  three  sons  and 
the  BBid  Edmund  Cook,  afterwards,  and  before  the  within-  Jh^ce  daiigh- 
"Written  time  when  the  within-mentioned  lease  was  made^r       ' 
at  the  court  of  the  manor  of  Thorneg  cum  menibrii  afore- 
said, held  ther^  on  the  fifth  day  of  October,  in  the  year  of  snrrenderpd  to 
Our  Lord  1659,  personally  and  in  open  court,  before  the  the  use  of  his 
whole  homage,  surrendered  into  the  hand?  of  the  lord  o^      .' 
the  manor  aforesaid,  by  the  hands  of  the  steward  of  the 
court,  all  his  customary  messuages,  lands,  and  tenements 
whatsoever,  as  well  m  possession  as  in  reversion>  within 
that  manor,  by  copy  of  the  court-rolls,  according  to  tix& 
custom  of  the  manor  aforesaid,  to  such  nse  or  uses  as  he 
should,  by  his  last  will  and,  testament  in  writing,  limit  or 
appoint;  and  that  the  saM  Edmund  Cook,  senior,  had  thei^ 
Anne  his  wife ;  and  afterwards,  namely,  on  the  nioth  day 
of  June^  in  the  year  of  Our  Lord  1668,  made  and  ordainecl 
his  last  wilt  and  testament  in  wriliug,  ami  thereby  gave 
and  devised  in  these  following  English  words,  to  wit  [here 
was  set  out  the  will  of  Edmund  Cook  the  elder,  in  hot 
verba,  by  which  he  devised  the  premises  to  his  wife  for 
life;  remainder  to  his  son  Edmund  in  fere];  as  by  the  said 
last  will  and  testament  of  the  said  Edmund  Cook  the  father, 
now  shewn  here  in  court,  and  given  in  evidence,  it  dotli 
more  folly  appear.     And  the  said  jurors  do  farther  de-  and  died* 
cjare,  upon  their  said  oath,  that  after  the  said  first  day  o^ 
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Adniiflston  of 
Edmund  Cook 
the  son. 


Smmider  to 
the  nie  of  his 
Witt. 


Death  of  Ed- 
mund the  son, 
and  his  sUtcri, 
without  iMuc. 


Augusts  in  the  said  year  of  Oar  Lord  1G68»  iLe  said  EJ- 
mund  Cook  the  testator,  died  at  Brinton  aforesaid :  after 
whose  death,  namely,  at  a  court  specially  held  for 
the  said  manor  of  Tkomeg  cum  membris^  on  the  eighth 
day  of  May,  in  the  twenty-fourth  year  of  the  reign  of 
his  present  majesty,  the  said  Edmund  Cook,  the  son 
of  the  said  Edmund  Cook  deceased,  came  and  brought  into 
the  same  court  the  said  last  w3I  and  testament  of  the  said 
Edmund  Cook  deceased,  and  craved  of  the  lord  of  the  said 
maiior  to  admit  him  tenant  to  the  remainder  of  the  said 
one  messuage,  &c.  witli  the  appurtenances ;  whereupon  the 
said  Edmund  Cook  the  son,  at  the  same  court  of  the  manor 
aforesaid,  held  at  the  said  manor,  on  the  day  and  year  last 
above  mentioned,  was  admitted  tenant  to  the  said  remain- 
der of  the  said  tenements,  with  the  appurtenances,  to  hold 
to  him  and  his  heirs,  after  the  decease  of  the  said  Anne,  ac- 
cording to  the  custom  of  the  manor  aforesaid ;  and  the  said 
remainder  was  then  and  there  granted  to  the  said  Edmund 
the  son  by  the  lord  of  the  said  manor,  according  to  the 
custom  of  the  manor  aforesaid,  to  hold  the  said  tenements, 
with  the  appurtenances,  to  the  said  Edmund  the  son  and 
his  heirs,  after  the  decease  of  the  said  Awne,  according  to 
the  intent  and  purpose  of  the  will  i^foresaid;  at  the  wiU  of 
the  lord,  according  to  the  custom  of  the  said  manor ;  as 
by  the  court-rolls  of  the  said  court  made  thereof,  here 
brought  and  shewn  to  this  court,  and  read  and  given  in 
evidence  to  the  said  jurors,  doth  more  folly  appear: 
whereby  the  said  Edmund  the  son  was  seised  of  the  said 
remainder,  as  the  law  requires ;  and  being  so  seised  there- 
of, afterwards,  to  wit,  on  the  day  and  year  last  above  men- 
tioned, he  the  said  Edmund  Cook  the  son  came  into  the 
said  court  of  the  manor  aforesaid,  in  his  own  person,  and 
in  open  court  surrendered  into  the  hands  of  the  lord  of 
the  manor  aforesaid,  by  the  hands  of  the  steward  of  that 
manor,  the  said  one  messuage,  &c.  with  the  appurtenances, 
to  such  use  or  uses  as  he  should,  by  his  last  will  and  tes- 
tament in  writing,  limit  and  appoint,  according  to  the  cus- 
tom of  the  manor  aforesaid.  And  the  said  jurors  do  far- 
ther declare,  upon  their  said  oath,  that  the  said  Edmund 
Cook  the  son  atterwards,  namely,  on  the  nineteenth  day  of 
May,  in  the  year  of  Our  Lord  1674,  made  his  last  will  and 
testament  in  writing,  and  thereby  gave  and  devised  in  these 
English  words  foUo.wing,  viz.  [here  was  set  out  the  will  of 
Edmund  Cook  the  son  in  kcec  verba,  containing  a  deyiiie  of 
the  premises  to  his  sister  AHce  for  life,  remainder  to  his 
hroiu^  John  Cook] ;  as  by  the  said  last  will  and  testament 
of  the  said  Edmund  the  son,  now  brought  here  and  shewn 
to  this  court,  and  read  and  given  in  evidence  to  the  said 
jury,  it  doth  more  fxiWy  appear:  and  the  sai^  Edmund  the 
son,  afterwards,  namely,  on  the/  first  day  ofJteiie,  In  the 
said  year  of  Our  Lord  1874,  died  at  Brinton  aforesaid, 

without 
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sftM  oath,  that  ^e  said  John  Ladd  i%  not  ^iltj  of  the  as  to  oth€r 
within-written  trespass  and  ejectment,  in  the  said  one  gar-  V^}^  "o* 
den,  ^c.  "with  the  appurtenances,  in   such  ^Banner  and  ^"^* 
form  as  the  said  «/oAnZa^  hath  within  alleged  in  his  plea> 
and  as  to  one  messuage,  &c,  residue  of  the  tenements,  with 
the  appurtenances  within  mentioned  in  the  said  declara- 
tion, the  said  jurors  do  farther  declare,  upon  their  said 
oath,  that  long  before  the  said  within- written  time  when 
the  within-specified  lease  was  made,  one  Edmund  Cook\  And  as  to  the 
senior,  was  seised  in  his  demesne  as  of  fee,  at  the  will  of  ""^'[-^"yj  *P*" 
the  lord  of  the  manor  of  Tlwmeg  cum  membru^  in  the  ^at  "iimii 
eowaty  o£  Norfolk^  according  \o  the  custom  of  the  manor  Coofe  the  eld^r' 
aforesaid,  of  and  in  the  said  one  messuage,  <$^c.  witii  the  bein^  seUed  in 
appurtenances  aforesaid,  in  Brinton  Jdrinirwkctm,  snd  Sto-  f^^,?^^^?^' 
dey;  being  customarj  tenements,  held  of  the  lord  of  the  "°***  "^"» 
manor  aforesaid,  and  parcel  of  the  manor  of  Tkorneg  cnm^ 
membris,  id  the  said  couutv  of  Norfolk,  and  demise((  and' 
demiseable  bj  the  lord  of  the  said  manor,,  or  his  steward! 
thereof,  for  the  time  being,  by  copy  of  the  court-rolls  of 
the  said  manor,  to  any  person  or  persons  whatsoever,  wil- 
ling to  take  the  same  in  fee-simple,  or  otherwise,  at  tde 
will  of  the  lord,  according  to  the  custom  of  the  manor 
aforesaid.    And  the  svdd  EdmMTid  Cook,  senior,  being  ao 
seised  thereof,,  and  having  issue  t^iree  sons,  of  his  body 
lawfully  begotten^  Robert  Cook,  Edmund  Cook,  and  Jom  and  having 
Cook,  and  three  daughters.  Cicely,  Allen,  and  Alice,  he  three  sons  and 
the  said  JBrfmttnrfCooife,  afterwards,  and  before  tie  within-  t^>^edaiigh. 
"Written  time  when  the  within-mentioned  lease  was  made,       ' 
at  the  court  of  the  manor  of  Thcmeg  cum  memhrii  afore- 
said, held  ther^  on  the  fifth  day  of  October,  in  the  year  of,  surrendered  to 
Our  Lord  1659,  personally  and  in  open  courts  before  the  the  use  of  his 
whole  homage,  surrendered  into  the  hand?  of  the  lord  ot      .' 
the  manor  aforesaid,  by  the  hands  of  the  steward  of  the 
court,  all  his  customary  messuages,  lands,  and  tenements 
whatsoever,  as  well  in  possession  as  in  reversion^  within 
that  manor,  by  copy  of  the  court-rolls,  according  to  the 
custom  of  the  manor  aforesaid,  to  such  nse  or  uses  as  he 
should,  by  his  last  will  and  testament  in  writing,  limit  or 
Appoint ;  and  that  the  said  Edmwnd  Cook,  senior,  had  thei^ 
Anne  his  wife ;  and  afterwafrds,  namely,  on  the  nintk  day 
oi  June,  in  tiie  year  of  Our  Lord  1668,  made  and  ordainecl 
his  last  wilt  and  testament  in  writing,  ami  thereby  gave 
and  devised  in  these  following  English  words,  to  wit  [here 
was  set  out  the  will  of  Edmund  Cook  the  elder,  in.  hqse 
verba,  by  which  he  devised  the  premises  to  his  wife  foe 
life;  remainder  to  his  son  Edmund  in  fee];  as  by  the  said 
last  will  and  testament  of  the  said  Edmund  Cook  Uie  father, 
now  shewn  here  in  court,  and  given  in  evidence,  it  doth 
more  fully  appear.     And  the  said  jurors  do  farther  de-  and  died* 
clare,  upon  their  said  oath|  t^at  after  the  said  first  day  of 
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4Jt>op»  thi^t  if  i%e  jB.aid  /okk  Coak,  h^  beirSj^xecTitors,  mod 
assigns,  or  anv  pf  them,  should  pay,  or  cause  to  be  paid, 
to  tSe  said  J<mn  Ladd,  his  executors,  administrators,  or  a^ 
'signs,  the  su|n  or  100/.  upon  the  tweotj-seventii  day  of 
Februjary  fvhich  shoi|}d  be  in  the  year  of  Our  Lord  1688, 
at  or  in  tfa^  fiw^llmg-boiise  of  the  said/oAnZac/c/,  Mtoate 
inNarmch  afpresald,  that  then  the  s^ucl  last-nyentioned 
aurreDdjer  should  be  void,  or  otherwise  should  remain 
.in  its  iiiU  force ;  ^d  afterwards,  to  wit,  on  the  fourth  d^ 
Corr«9der  fic-    of  March,  in  the  ^ear  of  Our  Lord  1G82,  tlie  said  J.  C. 
cQT^if^y*        ji^nipr  came  there  into  the  court  of  the  manor  of  Thameg 
'ctf^n  t^embrif  aforesaid,  held  at  that  manor,  on  the  sixm 
flay  of  Jffaxch,  in  the  year  of  Oar  Lord  16B2,  before  WU- 
Kpi0  fift.rlpighf  ^squjrp,  ^tef^ard,  and  )>y  'V'irtue  of  the  said 
wrlti^  or  fetji^r  ^  attorney,  according  to  the  custom  of 
the  I^aI^r  ^fo;r]Qsaid,  in  the  name  of  ^e  said  John  Cooft, 
aurr/opdj^/ed  ii^to  %h^  hands- of  the  lord  of  the  said  manor, 
by  t|3ip.hai}4A  of  ((le.s^id  n^eward,  the  lands  ai>d  tenements 
l^at  ^Qye  p]Lei)iiQ]M?4;  to  \he  use  and  behoof  of  the  said 
./(^fifidfi^  his^heij:^  knd  i^^sigps  for  ever ;  upon  this  con- 
Death  of  John  dit|o(i,  ^c.  [j^QuA.    Ai^<I  the  jprors  farther  declare,  upon 

v^  V  ^o  }f^    t^w  Uaid  oath*  iM  the  said  John  Cook  aft^erwards,  and 
brother JBo&frt.  j^^g^^  ^^  ^j^  ^^j^^^^  ^^^  ^j^^^  ^Yie  withii-specificd 

ieas(9  wa^  ffuuie,  n^n^qly,  on  the  twentieth  day  of  Februanft 
jn.thP  MT^t  year^f  the  reigp  of  his  present  majesty,  died  at 
JSnuion  4ifprj^ai{l,  ivithout  Issue  ,  of  his  body  lawfully  be- 
jrptten ;  a^  ^t  the  9aid  Robert  Cook  then  and  there  like- 
wise died;  aiiid  th^t  j^fterwards,  to  wit,  on  the  twelfth'  day 
Admistlon  of  '  of  May 9  in  the  first  ye^r'  of  the  reign  of  his  said  present 
John  Ladd.       la^styf  the  $iiid  John  Ladd  came  into  the  court  of  the 

aaid  inanor,  held  at  the  said  manor  o/i  the  day  and  year 
)ast  above  ^^i^tiofi^d,  and  shewed,  that  neither  the  said 
spip  pf  %(HiL  or  any  part  thereof,  was  paid,  at  the  day  and 
year  ^boye  meptioped  for  the  pjaymept  thereof,  acpording 
to  the  iplept  ana  purport  of  the  Ustrmentioned  surrender, 

'  a^. prayed  of  the  lord  of  the  said  manor  to  admit  hun 
fi^pt to  the  pri9ipjsf»s  aforesaid;  and  thereupon  the  said 
ffobn,Lfutd  )Fas,  at  the  same  coprt  of  the  manor  aforesaid, 
.aflmitt^  tenant  to  the  said  one  messuage,  &c.  with,  the  ap- 
.purtep^i^ces,  accprding  to  the  custom  of  the  manor  afore- 
said, and  those  tenements  were  then  and  there  granted  to 
.  the  4Mfid  Jofin^  Ifiud,  in  the  same  court,  by  the  lord  of  die 
aaid  ^fppr,  accprding  to  the  custom  of  that  manor;  to 
hohl  to  the  aaid/oM  Ladd,  .his  heirs  and  assigns,  accord- 
ing to  the  iptept  and  pprjpo^t  of  the  .  last^mention^d  sur- 
f^/er,  at  ^  wijl  vf  the  Iprd,  according  to  the  custom  of 
f^'inj^or  a&resaiid;  2^  by  the  copy  of  the  court-rolls 
Isist  above  mentioned  pa^de  t}iereon,  now  shewn  and 
brppght  into  this  court,  apd  given  in  evidence  to  the  said 

,  JprptTs,  more  fully  may  appear;  whereupon  the  saidJo&a 
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d6  faftber  declare,  that  by  a  release  prpdt^ced  in  evi-  Kefeaseof 
tlence  to  the  said  jorjr,  bearing  date  on  the  nineteenth  Thomas  GwU* 
day  of  November,  in   the  year  df  Oar  Lord*  1649,   he  J**^^  ^^ 
the  said  Thomas  Owillim^  for  the  consideratioas  there-  payne  and  his 
in  mentioned,  gate,  granted,  reinised,  releosed,  and  quit*  hein. 
claimed,  to  the  said  Thomas  Payne  (being  seised  of  the  v 

reversion  of  the  said  tenements  in  the  manner  aforesaid), 
and  to  his  heirs,  all  the  ti  Je,  interest,  term,  pnd  demand 
whatsoever,  of  the  said  Thomas  Gtcillim^  in  iha  lands  an^ 
•  tenements  mentioned  in  the  said  release,  being  the  lands 
and  tenements  mentioned  in  the  said  declaralioi;!,  as  in  tha 
same  release  it  is  more  fally  expressed ;  the  tenor  of  which' 
release  follows  in  these  words :  To  all  to  whom  this  pre-  .  ^ 

sent  writing  shall  come,.&c.  (set  forth  the  release  in  h<se 
veHnt.)    And  the  said  jarors  do,  upon  their  said  oath,  far-  Dealkof  T«<Ki 
tlicf  declare,  that  afterwards,  namely,  on  the  twentieth  day  ^®  Altav    • 
of  Jime,  in  the  year  of  Our  Lord  16G3,  the  said  Thomas 
OmUim  the  father  died ;  and  that  the  said  Thomas  GwU-  leayio;  T*  G. 
lim  the  younger,  being  then  of  the  full  age  of  twenty-one  t*>e  son*  of 
yeara,  was  son  and  heir  of  the  said  Thomas  Gwillim  the    ^'*  ^^* 
father;  and  that  the.  said  Thomas  Gwillim  the  younger  who  had  isnnb 
had  issue,  begotten  of  his  body,  the  said  Richard  Gtciltim^  ^u^^S^^S^ 
the  lessor  of  the  premises;    and  that  the  said  Thomas  "•P«««™-^ 
GwHlitn,  the  father  of  the  said  Richard,  afterwards,  and 
before  the  time  of  the  demise  in  the  said  declaration  above 
fiupposed  to  have  been  made,  died;   and.  that  the  said 
Richard  Gwiltim  is  sou  and  heir  to    the  said  IThomat 
Gwillim  his  father,  and  nephew  and  heir  to  the  said  Mary 
Andrews,  lawfully  issuing  •from  her  body.    And  the  said 
jarors  do,  upon  their  said  oath,  farther  declare,  that  the 
said  Thomas  Payne  being  seised,  in  the  ninnner  aforesaid^ 
•of  the  said  reversion  of  the  tenements  speciOed  in  the  said 
declaration,  he  the  said  Thomas  Payne,  afterwards,  and  Death  of  7. 
before  the  time  of  the  demise  supposed  in  the  .declaration  Pttyne,  and 
aforesaid,  namely,  on  the  twentieth  &9iy  o^  September,  in  dcNcentof  the 
the  year  of  Our  Lord  1661,  died  so  seised  thereof ;  after  ^J^^p^^ 
whose  decease,  the  said  reversion  of  the  same  tenements  hU  son  and 
descended  to  one  Joftn  Payne,  as  son  and  heir  of  the  said  heir. 
Thomas  Payne ;   whereby  the    said  John  Payne   became 
seised  of  the  said  reversion  of  those  tenements,  as  of  a  fi?e 
and  right,  as  the  law  requires :  and  being  so  seised  thereof, 
he  the  said  John  Payne  afterwards,  and  before  the  time  of  ]>eathof  J.  . 
the  demise  supposed  in  the  said  declaration^  namely,  ojq  Pmyme  without 
the  twenty-eighth  day  of  December^  in  the  year  of  Our  i"»net  •"><*  de- 
Lord  1681,  died  without  issue  springing  from  his  body,  "^^^*  ^^  to 
bein^  sefsed  of  such  his  estate  in  the  manor  aforesaid :  f^^t  defendant 
after  whiMe  decease,  the  said  reversion  of  the  tenements  m  coMr. 
aforesaid  descended  to  the  said  Margaret  wife  of  the  said 
Edward,  to  Mary  the  wife  of  the  said  Andrew,  and  to  Mary 
Meyrick,  as  co-hcirf  of  the  said  John  Payne\  whereby  the 

said 
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WiUiam  Wala  <^i^>^8,  to  wit,  OQ  the  tweotjT-fifth  day  of  NoMmiber^  m 
pennitted  the  the  year  of  Our  Lord  1690,  the  said  WilUam  Weeks^hy  Lia 
inessinge toba  deed  shewn  to  the  said  jurors  in  evidence,  demised  all  the 
dc'^b^  f^  ^^  customary  tenements  to  one  Edward  Bimciui;  to  have 
year  and  lo  ^°^  ^  ^^^^^  ^  ^^  ^^^^  Edward  Browne  from  the  Feast  of 
from  year  to  &taf  Michael  then  hist  past,  for  and  during  the  term  of  one 
year,  &c.  vhole  year  from  thence  next  ensuing ;  and  so  from  year  to 

£^^  rf ^"S  ^®*^  ^^^  ^®  ^^°^  ^^  ^^  years  then  next  ensuing,  if  the  said 
descent  of  her  ^^^^  Weekx  should  so  long  happen  to  live,  at  the  yearly 
moiety  to  the  T^nt  of  ten  pounds,  to  be  paid  to  the  said  WiUiam  Weeks 
lessor.  for  the  same;  and  aflerwards  the  said  AmyEaMtcouri  died 

UmH^^Ju^  seised  of  a  moiety  of  the  said  manor  in  her  demesne  as  of  a 
Costom  Uiat  ^^^*  ^^^  whose  cleath  the  said  moiety  descended  to  the  said 
the  wife  of  a  ^iiJie  Eattcourt^  as  sister  and  heir  to  the  said  Amy^  whereby 
cnstomary  te-  the  said  Anne  Eatteouri  was,  and  now  is,  sole  seised  of  the 
nant  dyinf  manor  aforesaid  in  her  demesne  as  of  fee ;  and  that  afler- 
^!ui  bold  tS'  wards,  on  the  first  day  of  Febnary,  in  the  year  of  Our 
laDds  during  Lord  1096,  the  said  WiUiam  Weeks  cued  seised,  as  aforesaid, 
lier  widow.  of  the  said  customary  tenements ;  ^d  that  within  the 
^ta^B^  manor  aforesaid  there  is,  and,  for  so  long  a  time  that  there 
enton  o^ndi  ^  '^  memory  of  any  man  to  the  contrary,  there  hath  been, 
tenant  (if  be  ^^  was  a  custom  used  and  approTed  of,  that  the  wife  of 
die  between  every  customary  tenant  who  died  seised  of  any  customary 
fi?^!r^*"*  tenements,  parcel  of  that  manor,  of  any  estate  therein  for 
^f hotdtill  ^^  ^'^  ^'  ^^^  ^^®*  ^^^^  used,  and  ought,  to  hare  and 
the  next  enjoy  all  such  customary  tenements,  whereof  her  husband 

JUiikaeimst.       died  so  seised,  for  and  during  the  time  of  her  widowhood, 

at  the  will  of  the  lord  of  the  manor  for  the  time  being,  ac- 
cording to  the  custom  of  that  manor ;  and  also  that  the 
executors  and  administrators  of  every  such  customary 
tenant,  dying  seised  of  such  estate  as  aforesaid,  of  and  in 
any  customary  tenements^  parcel  of  the  manor  aforesaid, 
at  any  time  after  the  Feast  of  the  Birth  of  Our  Lord  Ckrisif 
and  before  the  Feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary,  hath  been  accustomed,  and  ought,  to  have  ^ 
and  enjoy  all  such  customary  tenements,  till  the  Feast  of 
Saini  Michael  the  Archangel  next  after  the  death  of  such 
customary  tenant' so  dying  sebed,  and  no  longer;  and 
Entry  of  the  that  after  the  several  deaths  of  the  Btad  WiUiam  East- 
lessor  of  the      court.  Amy  Eastcourt,  and  WiUiam  Weeks,  and  before  the 

S!l'?*lJ^»''  ^®»s*  of  Saini  Michael  the  Archangel  next  after  the 
the  toneiture.    j^^^  ^^  ^j^^  ^^.^  ^,.^^^  greeks,  to  wit,  on  the  twenty- 

fourth  day  of  September,  in  the  year  of  Our  Lord  1697, 
the  within-named  Anne  Eastcourt,  lessor  of  the  plaintiff, 
entered  in  and  "upon  all  the  said  customary  tenements, 
claiming  the  same  as  a  forfeiture  to  the  said  ^itite,  as 
lady  of  the  manor  aforesaid,   and  was    seised   of  the 
said  customary  tenements,  as  the  law  requires ;  and  that 
That  the  mes-   ^^   messuage   aforesaid,  being   so  out  of  repair,  con- 
Mia|:e,  at  th«     tinned  so  out  of  repair  and  in  decay,  for  want  of  neces- 
sary 
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isary  repairing  the  same,  tiQ  the  said  time  of  tke  entry  timeof  sneli 
luade  by  tlie  said  Anne  Eastcourt,    as    aforesaid*     And  entry,  was 
the  said  jurors  do  farther  declare^  upon  their  said  oath,  5ut?t  iTnow' 
jLhat  the  said  messuage  now  is,  and  for  the  space  of  a  month  la  good  repair, 
last  past  hath  been,  well  and  sufficiently  repaired,  at  the 
costs  and  charges  of  the  said  Elizabeth^  who  was  wife  of 
the  said  William  Weeks  at  the  time  of  his  death ;  and  that  Lease  to  the 
after  the  entry  made  as  aforesaid,  to  wit,  on  die  within-  plaintiff;  and 
written  nineteenth  day  oi  January ,  in  the  ninth  year  of  defendwit  as    ' 
the  reign  of  his  said  present  majesty,  the  said  Anne  East-  servant  to' 
cotir^  demised  the  said  customary  tenements  to  the  within-  EHzabeik^  the 
named  ./o^n  J^a^^ccmrf,  to  have  and  to  hold  to  the  said  ^^®^^*" 
Johuy  from  the  last  day  oi December  then  last^  for  the  term  ^""  '*^***' 
of  seven  years  from  thence  next  ensuing^  by  virtue  of 
which  said  demise  he  the  said  JbAn  entered  into  the  said 
customary  tenements,  and  was  possessed  thereof,  until  the 
withio-named  Alice  Weeks  (as  a  servant  to  the  said  Elizor 
heth  WeeliSf  who  was  wife  to  the .  said  William  Weeks,  and 
hy  her   special   command)   entered   into   the  said  cus- 
tomary tenements,   in  and  upon  the  possession  of  the 
said  Jo^n,  and  ejected,  drove  out,  and  removed  him  from 
his  said  farm  therein,  as  the  ssiid  John  Eastcourt  hath 
therein  declared.    And  the  said  jurors  do,  upon  their  ssdd  That  the  said 
oath,  farther  declare,  that  the  said  Elizabeth,  who  was  EliiabethiB 
wife  to  the  said  William  Weeks  at  the  time  of  his  death,  nowaUYe,an4 
now  is,  and  ever  since  the  d^ath  of  the  said  William  Weeks  '"""*'"«<*• 
hath  been  and  remained,  a  widow  unmarried*  and  in  good 
health.    Axid  then  the  jurors  conclude  (as  usual)^ 

Sect.  5.    King  y*  DiUisttnu 

A  ND  the  jurors  of  the  jury  whereof  mention  is  within  Latw.  res. 
-^^  made,  being  called,  likewise  appeared,  who,  being  3Mod.  gsi. 
chosen,  i  tried,  and  sworn,  to  declare  the  truth  of  the 
within-contents,  declare  upon  their  oath,  that  the  within 
written  tenements,  with  the  appurtenances,  wherein  the  TJbat  the  tene-        ^ 
trespass  and  ejectment  within-written  are  supposed  to  have  ments  are  co- 
been  committed,  are,  and  for  so  long  a  time  as  there  is  no .  pylM>UL 
remembrance  of  any  man  to  the  contrary,  have  been,  par- 
cel and  customary  tenements  of  the  manor  of  Swefling 
Campsey,  with  the  appurtenances,  in  the  said  county  of 
Suffolk ;  and  have  been,  during  all  that  time,  demiaed  and 
demiseable  by  copy  of  the  court-rolls  of  that  manor,  by 
the  lord  or  lady  thereof  for  the  time  being,  to  any  person 
or  persons  whatsoever  willing  to  take  the  same  in  fee^sim- 
pie  or  otherwise,  at  the  will  of  the  lord  or  lady,  according 
to  the  custom  of  the  manor  aforesaid ;  and  that  before  the 
within-written  time  when  tl^  trespass  and  ejectment  afore^ 
said  sure  supposed  to  have  been  done,  one  Henry  Warner  Henry  Wmut 
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and  EUzahdh 
his  wife  ieU^ 
(in  ri^ht  of 
Elizab^h)f0T 

UTe.  ^ 

Keitialodef  to 
JoinBaUtitln 
fee. 

CnttmAf  that 
if  snrreuder  ^ 
be  piv^seuted, 
the  party  Imv- 
log  K  right, 
■hall  be  tlirice 
proclaimed  to 
come  iUf  and 
be  admitted. 


AndifhewiU 
not  come  in 
upon  the  third 
proclamation, 
the  premises 
are  to  be  seis- 
ed to  the  use 
of  the  lord.     ' 
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fod  PHM^Uih  Iu8  wife,  in  vight  of  the  daid  JSiJiiSea^  wen^ 
fipised  of  thto  tenements  >7ithiii- written  with  the  appurte^ 
nances,  in  which,  Sec*  in  their  dcmesno  as  of  freehold,  for 
the  t^rni  of  the  life  of  the  sM'd  Elizabeth^  the  remainder 
theri^of  belou<;ing  to  John  BaUctt  and  his  heirs,  at  the  wilt 
of  tho  lord,  according  to  the  custom  of  the  manor  afore-^ 
s.aid.  And  the  said  jurors  do,  upon  their  said  oath,  far- 
ther declare,  that  within  the  manor  aforesaid  there  now  iv 
opd  for  8o  long  a  time  as  theiH)  is  no  memory  of  aqy  map 
to  the  contrary,  tliere  hath  been,  snch  a  custom,  that  if 
ppy  burreuder  of  ouy  customary  lands  or  tenements  of  the 
manor  aforesaid  be  made  .to  the  lord  or  lady  of  ttie  said 
manor  for  the  time  being,  out  of  the  court  of  the  said 
manor,  according  to  the  custom  thereof,  it  should  he  pre- 
sented by  th^  homage  of  the  court  of  tho  manor  aforesaid, 
at  the  first  court  of  the  s^id  manor  ne^kt  after  such  sor* 
render,  to  be  held  at  that  manor;  and  that  after  such  pre* 
sientu^ent)  made  in  tho  manner  aforesaid,  this  first  pnUie 
pgrocl^nuj^tiom  should  be  made  in  tho  st^itie  fhrst  court,  that 
i^n^h  person  who  hath  a  right  to  be  admitted  to  thp  tene* 
ments  afores^d,  so  surr^dered,  should  appca?  a|  that 
court,  and  pray  to  bo  admitted  to  the  customary  teoementf 
coii\prised  m  sncji  surrender,  according  to  tho  intent  a|Mi 
purport  thereof:  and  if  such  person,  y\  ho  Iv^d  a  r^Ut  to  bar 
admittc^l  tct  the  tenet^enta  afoivsaid,  so  siirrcndc^ared^  cam^ 
not  at  tho  same  first  courti  and  pr^iyctt  to  be ,  mTmittedr 
nor  was  admitted  to  the  tcjieuieuts,  with  the  appurtenauces, 
mentioned  in  such  surrender  as  aforesaid,  then  at  the 
second  court  of  the  said  manor,  to  be  held  next  rrf Icr  siicb 
surrender,  another  public  proclamation  shall  be  made, 
that  such  person^  who  hath  a  right  to  l)e  admitted  as  ufore* 
said,  should  appear  at  that  same  court,  and  shoukt  pray 
to  be  udmittea  to  tho  customary  tcnci^ents,  t<ccordiBg  to 
the  intent  and  purport  of  the  snvr^dcr  aforesaid ;  and  if 
such  pprson,  who  had  a  right  to  be  admitted  a^  ^foresaid* 
capie  not  at  such  second  court,  and  prayed  In  be  admitted, 
noK  was  admitted,  to  the  teu/ements,  with  the  apparte* 
nancesi  mentioned  in  sucli  surrender  as  aforesaid,  then  a| 
the  third  coyrt  of  the  said  manor,  next  after  such  sarrcndert 
held  at  the  manor  afqresaid,  th^ro  sboald  b^  aaplher 
pub]iic  proclamation  made,  that  such  persoB,  whp  had  a 
right  to  be  admitted  as  aforesaid,  shonla  conm  ^i  the  same 
third  court,  and  ^  pray  to  be  admitted  to  the  tenements 
mentioned  in  such  surrender;  and  if  such  person  eame 
not  at  that  court,  and  prayed  to  be  admitted,  nor  was  ad* 
mitted,  to  the  said  tenements,  with  the  appurtenances, 
then  the  steward  of  the  said  court  for  the  time  being  com- 
manded, and  by  the  custom  of  the  manor  aforesaid  therein 
used  and  approved  of  for  so  long  a  time  as  there  is  no  re- 
me^al^ranM  of  a|iy  man  to  the  contraryi  hatb  used  to  com^^ 

mand 


ttalid  tfae  bftiiiff  of  the  said  manor  for  tbe  time  bexus  im 
sew  such  taaenlents,  so  sarreadered  iato  the  hand9  of  the 
lord  or  lady  of  the  said  manoi*  for  the  time  being.    And       , 
the  said  jurors  do,  upon  their  said  oath»  farther  deckre, 
that  the  said  &my  Warner  and  Elizabeth^  in  right  of  the  Satrender  of 
^d  Elisabeth^  being  seised  of  the  tenements  within-wri^  ^^a%t^^T^ 
ten^  with  the  apipurtenance^,  wherein»&G.  in  the  manner  l^j  JoAmbI^ 
aforesaid,  and  the  remainder  thereof  belonging  to  the  said  uti^  into  tlie 
JohiL  BeUlett  ^»A  his  heirs  in  the  manner  aforesaid^  they  hands  of  the 
the  said  Hem^  Wm-ner  and  Elizabeth,  and  JoU  Ballet^  be-  ^^^9^  ^ 
fore  the  wiUun-written  time  When,  &c  0at  is  to  say,  w  ^*I,g*'ia^^^ 
the  sixth  day  of  A^rU^  in  the  thirty-fourth  year  <^  the  ^^  maqor. 
teign  of  his  late  im0esty,  surrendered  out  of  courtt  accord- 
ing to  the  ciisttim  of  the  manor  aforesaid,  into  the  hands 
of  .the  said  Aluie^  thenlawfuUy  being  the  lady  o^  tlie  manor 
aforesaid^  the  wijthin-writtan  tenements,  with  the  appnrte^ 
liMices#  wherei%.^.  to  the  use  of  on&  Robert  Freemon  'totheaieo^ 
and  his  heirs  fur  ever ;  find  that  the  said  Robert  Freeman,,  Robert  Free* 
hitm  the  smnrendor  .made  in  the  manner  aforesaid,  and  be-  j^."  ^"^  ^" 
u>re  any  eaitrt  of  th^  said  manor  was  held  after  making  Death  of  i2»> 
the.said  surrender^  that  is  to  say,  on  the  first  day  otA^gust,  jf^rt  FreMgm 
kok  the  thirty*fourth  year  of  the  roign  of  his  said  late  mar  before  any 
jesljy,  died;,  and  that  one  John  Freeman  w&&  and  is  the  ^"'*^''"*JL 
Qoiy  son  and  heir  of  the  said  Robert  Freemaui  and,  -as  sach  l^^^h^^ 
spii  and  heir  of  tbe  said  j^6«r^  had  a  r^ht  to  be  ad-  widiikra|^>  - 
tnitted  ,to  the  tenements  aforesaid  y  with  the  appurtenances, 
wbemin^  ^o.  according  to  Ihe  form  and  effect  of  the  said 
surrender^  made  in  the  maniwr  aforesaid.    And  the  said 
la^rpris  do,  upon  their  said  oath,  farther  declare,  that  the 
i^ii.  John  FreemAit^  at  the  time  of  the  death  of  the  sajkl 
Riibert  Freeway  his  father,-  wa&jf  and  now  is,  within  the 
age  of  twenty-one  years ;   and  the  said  Jokn  FreerkoMf 
being  within  the  age  of  twenty^oue  years;,  and  he  the  said 
John  Freeman  having  a  right  to  be  adhiiitted  to  the  tene^  Presentment 
ments  aforesaidr  with  the  appurtenances,  under  the  ^aid  sur-  of  the  sarren< 
readerv-  maA»  by  the  said  tUnr^  Warner  and  ElhiabetK  uid  ^^'^* 
Jo/^i  Baliettf  i^  the  hands  of  the  said  Aiite  as  aforesaid, 
afterwards,  that  k  to  sayv  at  the  court  of  the  manor  aforcr 
s^d,  niaxt  after  the  snH  surrender  made  as  aforesaid,  held 
at  lh#X  manor  on  the  fifth  day  of  September t  in  the  thirty- 
fourth  yeair  of  the  reign  of  lus  said  late  majesty,  was  duly,  , 
a^  according  to  the  custom  of  the  manor  aforesaid,  pre^ 
aented  |>y  the  homa^  of  the  same  court :  and  immediately 
after  such  presentment  of  the  said  surrender,  made  in  the 
same  court  by  the  homage  aforesaid,  the  fi#st  puUic  pro-  First  proda« 
cjamation  was  made  in  the  same  courts  that^  snob  person  maUon« 
as  had  a  right  to  l^e  admittCKl  to  the  tenements  aforesaid, 
with  the  appurtenances,  should  come  at.  tile  same  oqurt 
there  held  as  aforesaid,  and  pray  to  be  admitted  to  the 
said  tenementSi  surrendered  as  aforesaid;  and  that  he  ap- 

N  N  2  .  peared 


JudffmeKif  Jbr  tM  pMn^fffir  parts 

t  T.  Jnd.  119|  THEREFORE  it  is  com idered»  that  the  said  . 

i^«  -*-    do  reeorer  agaiust  tha  said  dcrfeodant  his  term  afote« 

saidf  of  and  ia  Ui^  said  two  hmidrod  and  sixtj  aeras  dt 
woody  with  the  appnrtenaocess  forasBrach  as  the  said  da* 
fendant  is,  by  the  jurors  aforesaid,  abore  found  to  be  s^^iity 
of  the  trespass  and  ejectment  aforesaid;  and  his  damagrs 
aforesaid,  assessed  bj  the  said  jurors  to  forty-ona  shii" 
lings,  &c.  and  also  six  shillings,  awarded  by  this  court  tb 
the  said  plaintiff  at  his  requasl,  dee.  whi«di  said  daoMgM 
in  the  whole  amount  to  eight  pounds  twelve  shiUiMs;  aod 
be  the  said  defendant  taken,  &c.  And  be  Uie  said  plain- 
tiff amerced  for  hia  fidae  complaint  against  the  said  d^ 
fendant,  for  the  residue  of  the  trespass  and  cjectmeit 
aforesaid,  whereof  Uie  said  defendant  is  above  acquitted  by 
.  the  jurora  aforesaid;  and  the  said  defendant  npygn  hence 
thereof  for  ever  dismissed,  drc«  And  berenpon  the  said 
plaintiff  prayeth  a  writ  of  owr  sorereign  lord  toe  now  king, 
to  ba  diiecM  to  the  sheriff  of  the  oaunty,  tp  cause  him 
ta  have  his  posaessioii  of  his  term  aforesaid  yet  anexprnd, 
of  and  in  the  said  two  hundred  and  sixtv  ac«>es  of  wood, 
with  the  appurtenances,  and  it  is  granted  lo^Umt  veiva- 
^  able  beta  in  eight  days  of  £Ua^ibla7y,4-e« 


Similar  jmd^meni  s  lat  l4  a  rendttitor  damna. 

AFl'ERWARDS  the  nrocess  being  continued  between 
the  parties  aforesaia,  in  the  said  action,  tl^e  jurors 
were  therefore  respited  between  them  here  until  this  day, 
that  is  to  say,  in  fitlteen  days  from  the  Feast  of  JStf<#e^,  in 
the  sixth  year  of  the  reign  of  our  sovereign  lord  the  king; 
unless,  ^c.  And  now,  &c.  afterwards,  &c.  And  here^ 
upon  the  said  .P.  here  in  court,  freely  remits  to  the  said 
jR.  R.  and  A.  the  said  sixpence  for  the  damages  aforesaid, 
assessed  by  the  said  jurors  in  the  manner  aforesaid ;  and 
also  the  increase  of  the  same  to  be  awarded  to  him;  there- 
fore it  is  considered  that  the  said  P.  do  recover  against  the 
said  IL  R.  and  A.  hb  term  aforesaid,  of  and  in  tlie  tenc 
ments  aforesaid,  with  the  appurtenances,  yet  uncjupired ; 
forasmuch  as  by  the  jurors  aforesaid,  the  said  R,  R.  and 
A»  are  above  found  to  be  guilty  of  the  trespass  and  eject- 
ment aforesaid :  and  it  is  also  considered  tha(  the  s^id.JP. 
do  recover  against  the  said  R^  R.  and  A.  the  said  ^fiftj^- 
three  shOIings  and  four  pence,  assessed  by  the  said  jurors 
in  the  manner  aforesaid ;  and  also  seven  pounds  six  shil- 
lings and  eight  pence,  awarded  by  this  court  to  the  said 
P,  at  his  request,  &c.  which  sud  costs  and  dami^s  in  the 
whole  do  amount  to  ten  pounds :  and  be  the  said  Is.  it.  and 
A.  taken,  &c.  and  be  the  said  P.  amerced  for  liis  false 

complaint 
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Sect  6.    Hunt  y.  Bcfume  and  Othen. 

• 

r^ECLARE  upon  their  oatli,  that  Tkomas  Andrews^  on  Lutw.  770. 
-■^  the  fourteenth  day  of  February^  in  the  fourteenth  ThonuuAnr 
year  of  the  reign  of  his  late  majesty  James  the  first,  late  }l^^  "^^"^^  '** 
king  of  Eii^landy  <&c.  was  seised  of  the  lands  and  tene-        ' 
ments  mentioned  in  the  within-written  declaration,  in  his 
demesne  as  of  fee;  and  being  so  seised  thereof,  he  the  cpnveysthc 
said  Thomas  Andrews^  by  a  certain  indenture,  bearing  date  jUJ^*f^J^ 
oh  the  fourteenth  day  of  February^  in  the  said  fourteenth  * 

year  of  the  reign  of  the  said   late  king  James  the  first, 
executed  between  the  said  T/urmas  Andrews  by  the  name 
of,  &c.  of  the   one  part,    and  Toby  Pavie,  of,  &c.    and 
Philip  Andrews,  of,  &c.  of  the  other  part,  for  the  consi-  to  the  use  of. 
derations  mentioned  in  the  same  indenture,  gave,  granted,  {j!™'^'/*°** 
enfeoffed,  and  confirmed  to  the  said  Toby  Pavie  and  Phi-  iife;Tema?nder  - 
lip  Andrews,   and  their  heirs,  the  said  lands  and  tene-  to  Mary  An' 
ments,'  to  the  several  uses  declared  and  specified  in  the  drem  his 
same  indenture,  that  is   to   say,    to  the  use  of  the  said  d^nsrhter,  »n 
Thomas  Andrews  and  Eleanor  his  wife,  for  the  term  of  ^J^jnder  to 
their  natural  lives,  and  the  life  of    the  longest  liver  of  the  said  Mary 
them,  without  impeachment  of  waste  during  the  life  of  Andrews,m 
the  said  Thomas  Andrews;  and  after  their  decease,  then  general  ta\X} 
to  the  use  of  one  3Iary  Andrews,  mentioned  in  the  said  in-  ^/^wftef*'^  *^ 
denture,    daughter  of  the  said  Thomas  Andrews,  and   of  Xomkins,  aQo*- 
the  heirs  of  the  body  of  the  said  Mary,  begotten  or  to  be  ther  danghter, 
blegotten  by   one  John  Gwillim  the  younger;  mentioned  in  general^ 
in  the  said   indenture;    and  for  default  of  such   issue,  Jert "/?««!««» 
then  to  the  use  of  the  heirs  begotten  on  the  body  of  the  Tomkins,  the 
said  Mary ;  and  for  default  of  such  issue,  then  to  the  use  eldest  son  of    ' 
of  one  Elizabeth  Tomkins,  another  daughter  of  the  said  J*»«  said  Eliztt"  - 
Thomas  Andreios,  and  the  heirs  begotten  of  the  body  of  J^J*^-".^"-^ 
the  said  Elizabeth ;  and  for  default  of  such  issue,  then  to  mainder  to 
the  use  of  William  Tomkins,  eldest  son  of  the  said  Eliza-  John  Tomkins, 
beth  Tomkins,  and  of  the  heirs  begotten  of  the  body  .of  another  son  of 
the  said  William  Tomkins-,  and  for  default  of  such  issue,  f^^^^^^ulii 
then  to  the  use  of  John  Tomkins,  second  son  of  the  said  remainder  to 
Elizabeth,  and  of  the  heirs  of  the  body  begotten  of  the  the  right  heirs 
body  of  the   said,/o/m  Tomkins-,  and  for  default  of  such  o^ Thomas An^ 
issue,   then  to  the   use  of  the  right  hojrs   of  the  said  "'■**^*' 
Thomas  Andrews  for  ever;  as  in  the  said  indenture  it  is 
more  fully  contained.     And    the  said  jurors  do,  upon 
their  said  oath,  farther  declare,  that  by  virtue  of  the  said 
indenture,  and  also  by  force  of  the  statute  for  transferring 
uses  into  possession,  published  io  the  parliament  of  Uenry 
the  eighth,  late  king  of  England^  &c.  held  at  Westminsier^ 
on  the  fourth  day  of  February,  in  the  twenty-seventh  year 
of  his  reign,  they  the   said  Thomas  Andrews   and  Eleanor 
hi^  wife  became  seised  of  the  said  lands  and  tenements^ 

mentioned 
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Juigm€id  where  erne  of  ike  d^mdamit  wtu 

aitopart;  and  the  oden  nci  gmUif  m  to  m& 

f  T.MLiss.   "OB  tbe  said  L.  taken,  Sec.    And  be  the  mm!  pkntHr 
lad.  8f«  Xf  amerced  for  his  false  ooniplaiot  against  the  said  T.  for 

the  Tesidve  of  the  trespass  and  ejectment  aforesaid,  attd 
agunst  C  and  R.  of  the  whole  trespass  and  ajaotMUOl 
aforesaid,  whereof  the  said  T.  C  and  R,  are  hj  the  said 
jurors  wholly  acquitted,  and  the  said  71  C.  and  R»  mmy  go 
hence,  thereof  for  e?er  dismissed,  &c  And  herenpoB,  te» 


Judgment  for  the  plaintiff,  where  ike  term  u  expired* 


A 


T  which  day  the  jmors,  &c.    Afterwards,  Sec,    And 

because  tbe  justices  here  will  advise  themselves  [and 

so  continue  it  till  the  Term  of  which  jndj^ment  is  entered.]^ 

At  which  day  came  here,  as  well  the  said  R,  as  the  said  £. 

by  their  altoroies  aforesaid,  and  hereupon  the  premises 

aT.  jQd«ll7.   being  seen,  and  by  the  justices  here  fully  understood;  ior 

Jad.  89*  that  it  sufficiently  appeareth  to  this  court  here,  that  tho 

said  term  of  three  years  is  iulty  past,  it  is  considered  tha^ 
the  said  it.  do  recover  •  against  the  saidZ.  his.damagea 
aforesaid,  assessed  by  the  said  jurors  to  forty  shillings,  d:c« 
and  also,  &c.  which  said  damages  in  the  whole  amount  to. 
seven  pounds ;  and  be  the  said  Z.  taken,  &o. 

Judgment  bg  default  <^  a  scire  faoiaa* 

BUT  made  default;  therefore  it  is  considered,  that  Ckie^ 
said  JehnJonet  have  his  possession  of  the  said  term, 
yet  to  come,  of  and  in  the  several  tenements  aforesaid, 
with  their  appurtenances,  and  also  his  execution  against 
the  said  A.  for  his  damages,  according  to  the  force,  form, 
and  effect  of  the  said  recovery,  by  the  default  of  the  said 
Arthur,  Sec. 


No.  VIII. 


Writ  ^habere  faci^  possessioiieia;..i0»/it|i  BefikfiMm 

for  theooit§9        ,     ^ 


,  __,     . Oa/ord,  greeting:    VTbdr^M 

Richard  J*  lately  in  our  court  before  us  at  Weritkmaer, 

by  our  writ,  [if  by  original;  if  by  bil^.thog.^  bW^^MN* 

out  our  writ,  and  by  the  judgment  qi.  the  ^aaia  .coartj 

recovered  against  71  J?,  late  of  Z^iwft^y.y^AttiMvnU  t^cnt 

yet 
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^  cef taiti  fine,  produced  in  evidence  to  lfc«  said  jury,  wai  That  a  fine  mtr 
■teried  ib  tfie  court  of  the  right  honotiraWe  tKctad^  Jto-  ^»^^?  ^^^ 
\heth^  counters  of  A'ew^  then  lady  of  her  manor  orhundreil  \l^^^  ^^t^c 


*of  IVormelow  aforesaid,  whereof,  c^c.  held  aXKihg^s  Capk,  msniiscsj  ^ 
"Within  the  manor  or  hundred  aforesaid,  accoi^ding  to  the  liomasuwh 
said  custom  time  out  of  miind  dsed  and  approved  of /within  '*"*,*^?^vj?^» 
the  said  manor,  on  the  twenty-ninfh  day  of  >Jay,  in  tHe  an*i^»^^«? 
tweaty-s0fcond  year  of  the  reign  of  his  late  majesty  Chark$  < 

^  the  first,  king  of  England,  &c,  hefore,  Sec.  then  suitors  .     *  *" : 

and  domesmen  of  the  said  court,  and  olhers  ef  his  said 
majesty's   Subjects,  then  present  there,  between  Tf^Vfiaw 
Nurse,  Sarah  his  wife,  and  John  Nurse  their  son,  plahitiifs^ 
iand   the  said  Thomas  Gwillim  the  father,  and  Mabett  tti& 
wife,    deforciants,  of  the    said    messuages,   lands,   and 
tenements,  mentioned  in  the  said  declar^ion :  by  which  to  W,  N,  ftiid 
said  fine,  the  said  Thomas  Gwillim  the  father,  granted  to  S.  hH  ^ji^^j^ 
the  said  rr<7/mm  Nurse  and  Stirah  his  wite,  and  to  John  Jfw;,^^^!^^'' 
Nurse,  son  of  the  said  William  and  Sarah,  the  lands   and  jj^g 
tenements  aforesaid,  above-mentioned  in  the  smd  decia* 
ration,  beifagheld  of  the  manor  aforesaid,  for  the  term  of 
the  liv'es   of  the  smd  TVilliam  Nurse  and  SbraA  tlis  wife,, 
and  of  tfie  said  John  Nurse,  and  of  the  life  of  the  longer  \ 

tiver  of  either  of  them,  thereby  reserving  an  annual  rent  r^tervWj?  aii 
of  sii  pounds,  during  the  said  term,  as  it  is  more  fully  »»""«'  ^^^^  ^^ 
coinjireh^nded  in  the  said  fine ;  the  tenor  of  which  fine  *'*  ^"°  ** 
follows  in  these  words :  **  Wormelow,  ss.    This  is  a  final 
agreement,'^  &c.  (set  forth  the  fine  in  heec  verba,)    But  the  The  fine'ii^ 
said  jurors  do,  upon  their  said  oath,  farther  declare,  that  hmc  verba,  • 
the  said  messusige,  lands,  and  tenements,  mentioned  ^n  Thutthegw- 
the  said  fine,  were  not  usually  demiseable,  at  the  time  of  "i5J^oftl»^ 
levying  the  fine  aforesaid:  and  that  the  said  annual  rent,  fineywer««ot 
'  rei^etved  bjr  the  said  fine  as  aforesaid,  was  not  the  ancient  usually  de^^ 
tent  of  the  said  tenenients :  by  virtue  of  which  said  fine,  miseaole,  nor 
they  f!he  said  William  Nurse  and  Sarah  his  wife,  and  Jofin  ^serveVSlJ^ 
Nurse,  entefeit  into  the  lands  and  tenements  aforesaid,  ancient  rent, 
ahd  w^ere  seised  thereof,  as  the  law  requires;  And  being  so  Entry  of  the 
seised  thereof,  he  the   said  Thomas  Cwiltim  the  father,  S?"^*T'f 
'being  seized    of  the  reversion  of  the  messuage,    fands,  ^l^^^' 
^nd  tenemc^hts  aforesaid,  a  certain  other  fine,  produced  seifiedoftlie 
.in  e^id^iYc'e  to  the  said  jurors,  was  levied  in  tde  said  court  reYersioa^he 

and  his  wife  ^ 
levied  a  fina 

parish  of  King's  Caple,  within 

tlie  jtii*is([tictiort  of  thai  coui%    according  Co  the  custom 

I'i/aftii'es^id,  tised  artd  approved  of  within  the  said  manor, 

'    'dufiii^  fhcj  whole  time   aforesaid,  on  triday  &ig  second 

•  '^ '  '^av  mJith&,  tn  <!i6  twenty-fourth  year  of*  tlie  reign  o^  pur 

*^|     ikfdfetd  feov^f^efgntbrd  (ffidrles  the  first,  late  king  of  J^ng- 

feM,'^c.  before,  &c.  then  suitors  and  domesmen  of  thti 

^aid^court^  and  others  of  his  said  majesty's  subjects  then 

present 


1 1 


459. 


V'. 


to  TkomoB 
Marrett* 


The  fine  <» 
kacverbm* 


That  the  hut 
fine  was  levied 

T*  G.  tlwifh" 
iher. 

ConTe^rwiwe 
fnmiT.  C  the 
fiither,liy 
bargain  and 
tale  enjr^ltocl^ 

to  T%9ffm9 

Ptfyae^d.bU 
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present  there,  between  one  Thomas  MarreU^  plaiatiffy 
and  the  said  Tfumas  GwiUim  and  Mahell  his  wife,  de- 
fefciantSf  of  tlie  said  messuage,  lands,  and  teneiaents* 
.mentioned  in  the  said  declaratioo;  bj  which  last-men^ 
tioiled  fine,  the  said  Thomas  Gwillim  and  ilfa6e/i  gran  tad 
to  the  said  Thomas  Marrelt^  and  hia  heirs,  the  said  mea* 
Btiage,  lands,  and  tenements,  mentioned  io  the  within-writiea 
declaration^  as  in  the  said  fine  it  is  more  fully  estpressed ; 
the  tenor  of  which  said  fine  follows  in  these  words :  Wons/t- 
hniQ^  ss,  **  This  is  a  final  agreement."  [set  forth  the  fine 
fit  hcsc  verbcu]  And  the  said  jurors  do.  Upon  their  aaid 
oaAs,  farther  declare,  that  the  last-mentioned  fine  was  so 
levied  to  the  use  of  the  said  Thomas  Gwillim  the  father, 
his  heirs  and  assigns,  for  ever :  by  virtue  of  whioh  said 
fine,  and  also  hj  force  of  the  said  act  for  transferring  uses 
into  possession,  the  said  Thomas  Gwillim>  was  seised  of  the 
said  tenements,  specified  in  the  within-written  dedaraUoOv 
al  the  law  requires ;  and  being  so  seised  thereof,  by  a  oeip* 
tain  indenture,  produced  in  evidence  to  the  said  jurors* 
bearing  date  on  the  first  day  of  November^  in  the  twenty- 
fourth  year  of  the  reign  of  his  said  late  maiesty  Charks 
the  first,  late  king  of  England^  executed  between  the  aaid 
Thomas  Gwillim  the  father,  by  the  name  of,  &c.  of  the 
one  part,  and  Thomas  Payne,  of,  &c,  of  the  other  part,  ha 
the  said  Thomas  Gwillim  the  father,  for  the  consideratioiui 
mentioned  in  the  same  indenture,  eufeoGed,  bargained, 
and  sold  to  the  said  Tliomas  Payne  and  his  heirs,  the 
said  messuage,  lands,  and  tenements,  mentioned  in  the  said 
indenture.  And  the  said  jurors  do,  upon  their  said  oath, 
farther  declare,  that  the  said  last-mentioned  iudeotura  was 
enrolled  of  record  in  the  county  o(  Hereford,  among  the 
records  of  the  same  county,  according  to  the  direction  of 
the  statute  in  such  case  made  and  provided,  before  'I%ema* 
BcLshermlle,  esquire,  then  one  of  the  justices  assigned  to 
keep  the  peace  in  and  for  the  said  county  of  Hereford,  and 
Miks  Hill,  gentleman,  then  clerk  of  the  peace  of  the  said 
oounty,  within  six  months  next  after  making  the  aaid  in- 
denture, that  is  to  say,  on  the  fifteenth  day  of  March,  in  the 
year  of  Our  Lord  1648:  by  virtue  of  which  said  bargain 
and  sale,  and  also  by  force  of  the  said  act  for  transferring 
nses  into  possession,  the  said  Thomas  Payne  was  seised  of 
the  -said  reversion  of  the  tenements  mentioned  in  the^said 
declaration,  as  of  fee  and  right,  as  the  law  requires*  And 
the  t^^id  jurors  do,  upon  their  said  oath,  farther  dddUre, 
that  the  lands  and  tenements  aforesaid,  mentionecktetha 
declaration  aforesaid,  and  the  said  lands  and  taneinanta 
in  the  said  last-mentioned  fine,  are  the  aama»  aodiiotr 
difibrent'  or.  separate  lands  and  tenementSp.   Aadilhayt 

v        •  di 
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dd-' farther  declare,  that  hy  a  release  pr9duced  in  evjn' Release  of 
"dence  to  the  said  jary,  bearing  date  on  the  nineteenth  Thomas  GwiU 
day  t^i November,  in   the  year  df  Oat  Lord]  1649,   he  ^^l^^l^^^^^ 
the   said  Thmnas  Gwillim,  for  the  considerations  there-  Payne  and  hit 
in  menttoned,  gave,  granted,  remised,  releosed,  and  quit*  hein., ,  .,,.  " 
tslainted,  to  the  said  Thomas  Payne  (being  seised  of  the  .■   v- 

reversion  of  the  said  tenements  in  the  manner  aforesaid),,  < 
and  to  his  heirs,  all  the  tide,  interest,  term,  pnd  demand  - 
whatsoever,  of  the  said  Thomas  Gwlllim,  in  thq  lands  an4 
tenettients  tnentioned  in  the  said  release,  being  the  lands 
Bild' tenements  mentioned  in  the  said  declaralioi;!,  as  in  the  v 

same  release  it  is  more  fully  expressed ;  the  tenor  of  ivhich' 
release  follows  in  these  words :  To  all  to  whom  this  pre-  .  ^ 

sent  writing  shall  come,^&c.  (set  forth  the  releaise  in  hcec 
vcHm,)    And  the  said  jurors  do,  upon  their  said  oath,  far-  Dcath.ofT.tR. 
ther  declare,  that  afterwards,  namely,  on  the  twentieth  day  ^^  ^^lem,    ; 
of  Jwie,  in  the  y^ar  of  Our  Lord  1663,  the  said  Thomas 
Owittim  the  father  died;  and  that  the  said  Thomas  GwU-  leayj^n^  T. fS^ 
lim  the  younger,  being  then  of  the  full  age  of  twenty-one  the  son,  of 
years,  was  son  and  heir  of  the  said  Thomas  Gwillim  the  "^*^  *S^» 
father;  and  that  the.  said  Thomas  Gwillim  the  younger  who  had  ijnme 
had  issue,  begotten  of  his  body,  the  said  Richard  Gwillim^  ^Il^lS'^^'sSf 
the' lessor  of  the  premises;    and  that  the  said  Thomas  ™« ?»'«"«•  ^ 
Gwillim,  l^e  father  of  the  said  Richard,  afterwards,  and 
before  the  time  of  the  demise  in  the  said  declaration  above 
fiupfM^sed  to  have  been  made,  died;    and.  that  the  said 
Richard  Gwiltim  is  son  and  heir  to    the  said  Thomas 
Gwillim  his  father,  and  nephew  and  heir  to  the  said  Mary 
Andrews,  lawfully  issuing  •from  her  body.    And  the  said 
jurors  do,  upon  their  said  oath,  farther  declare,  that  the 
said  Thomas  Payne  being  seised,  in  the  manner  aforesaid, 
•of  the  said  reversion  of  the  tenements  specified  in  the  said 
•declaration,  he  the  said  Thomas  Payne,  afterwards,  and  Death  of  r. 
before  the  time  of  the  demise  supposed  in  the  .declaration  Pttyne,  and 
aforesaid,  namely,  on  the  twentieth  dsiy  of  Septembeff  in  <lp>cent  of  the 
the  year  of  Our  Loi-d  1661,  died  so  seised  thereof;  after  jX  p«l^^ 
whose  decease,  the  said  reversion  of  the  same  tenements  his  gon  and* 
descended  to  one  John  Payne,  as  son  and  heir  of  the  said  heir. 
Thomas  Payne ;   whereby  the    said  John  Payne   became 
«eised  of  the  said  reversion  of  those  tenements,  as  of  a  fj^e 
and  right,  as  the  law  requires :  and  being  so  seised  thereof,     ^ 
lie  the  said  t/o/m  Payne  afterwards,  and  before  the  time  of  ]>eathof /•  -. 
the  demise  supposed  in  the  said  declaration,  nan^ely ,  on  P^yne  withoat 
the  twenty-eighth  day  of  December,  in  the  year  of  Our  iwne,  and  de- 
Lord  1661,  died  without  i^sue  springing  from  his  body,  J^^Jaion  to 
bein^Befsed  of  such  his  estate  in  the  manor  aforesaid :  the  defendant 
after  whbae  decease,  the  said  reversion  of  the  tenements  ^  co-hehr. 
aforesaid  descended  .to  the  said  Margaret  wife  of  the  said 
Edw«rd,  to  Mary  the  wife  of  the  said  Andrew,  and  to  Mary 
Jieyrick,  as  co-heic<  of  the  said  John  Payne\  whereby  the 

said 
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Thftt  TIbMMff 
Pnyiif  and  bis 
hein  receWed 
the  uinual 
rent,  &c. 


Death  of  the 
sarviTon  of 
the  three 
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defendanta, 
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lenor  (being 
wUhin  age). 
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add  E(fward  and  Margaret  his  vfi£e,  ia  right  of  the  said 
JUargare^t^  and  the  said  ilftcfreic  and  Mary  lus  wif^,  in  right 
of  the  said  Marg,  and  the  said  Mary  Meyrickj  were  seised 
of  the  said  reversion  of  the  tenements  aforesaid,  as  of  a  foe 
and  right,  as  the^  law  requires  :  and  that  the  said  TAoims 
Payne f  during  his  life,  and  after  making  the  said  indenture 
of  bargain  and  sale  enrolled  as  aforesaid,  and,  after  his  de- 
cease, the  said  John  Payn^  in  his  life-time,  and,  after  his 
decease,  the  said  Edwardt  Margaret  Atuirews,  and  Meyriek, 
respectively  received,  and  quietly  enjoyed,  the  said  annual 
rent  of  six  pounds  reserved  as  aforesaid,  during  the  con- 
tinuance of  the  said  grant  and  demise,  made  for  Uiree  lives 
as  aforesaid.  And  the  said  jurors  do,  upon  their  said 
oath,  farther  declare,  that  the  said  Mary  Nurse  survived 
the  said  WUliam.  Nurse  and  John  Nune^  who  died  seised  of 
the  said  tenements  specified  in  Uie  said  declaration ;  and 
that  she  the  said  Stirah  died  on  the  seventeenth  day  of  Se]^ 
tember^  in  the  year  of  Our  Lord  1003,  seised  of  the  said 
tenements  specified  in  the  said  declaration  as  aforesaid ; 
and  that  after  tlie  decease  of  the  said  Sarakf  the  said  Ed- 
ward Bourne  3.nd  Marqaret,  in  right  of  the  said  Margaret^ 
the  said  Atidrew  and  Mary^  in  right  of  the  said  Mary^  and 
the  said  Mary  Meyrickj  entered  into  the  said  messuage, 
landi,  and  tenements  mentioned  in  theiieclaration  afore- 
said, and  were  seised  thereof,  as  the  law  requires ;  and 
that  afterwards,,  and  before  the  time  of  the  demise  above 
mentioned  in  the  said  declaration,  the  said  Richard  Gwii- 
Urn  entered  into  the  said  messuage,  lands,  and  teoements 
above  mentioned  in  the  within-written  declaration,  and 
was  seised  thereof,  as  tlie  law  requires,  he  the  said  JUchard 
then  and  yet  being  within  the  age  of  tweaty-one  years. 
They  farther  find  the  lease,  entry,  and  ouster;  and  if,  &c 
(with  the  general  conclusion.) 


Jad.  74. 


No.  VII. 


Judgment  for  the  plaintiff  after  a  verdict  on  a  tritd  at  bar ; 
and  a  writ  of  possession  awarded,  with  the  return  thereof, 

AT  which  day,  the  jury  aforesaid  being  resj^iled  hftireea 
the  parties  aforesaid,  in  the  said  action ,  &c.  .And 
now  here,  at  this  day,  cometh  as  well  the  said  j^ti^Impras 
the  said  defendant  by  their  attomies  aforesaid,  'f^d  the 
jurors  impaneDed,  being  called,  likewise  came,  iR^ofVeing 
elected,  tried,  and  sworn  to  dechtre  the  truth  l^ui^  pre- 
mises, as  to  the  trespass  and  ejectment  afo1^riitaldi  ^  ten 
acres  of  land,  and  eighty-four  acres  of  wodd,  ia  Ir,  ^ore- 
sald|  parce!  of  the  tenements  aforesaid,  abcr^e'ifoppbfAMl  to 

be 
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\M  dons,  ttiey  deiSlare  upon  tfaeir  oatha,  that  the  iald  (de- 
fcndantg)  are  thereof  gailty,  as  the  said  plaindfTbfttli  above 
thereof  compTained  against  them ;  and  they  assess  Hha 
damans  of  bim  the  said  plaintiff,  occasioned  by  die  satd 
trespass  and  ejectment,  besides  bis  costs,  &o.  to  ten  sbil- 
llngs;  and  for  those  costs  and  charges' to  twenty  marks; 
una  as  to  the  residue  of  the  trespass  and  ejectment  afore- 
eaid,  in  the  residue  of  the  tenenieaU  aforesaid,  vith  the 

Sipnrtenances,  above  snpposed  to  be  done,  the  jaron 
oresaid  do  farther  declare,  npon  their  said  oath,  that  the 
defendant  is  in  no  wise  gnitty  thereof,  as  the  said  defend- 
ants have  above  alledged ;  tiiereforc  it  is  adjudged,  that 
the  said  plaintiff  do  recover  against  the  said  defendants  her 
fierin  aforesaid  yet  to  come,  of  and  in  the  said  ten  acres  of 
land,  and  eigbtV'foar  acres  of  wood,  with  tfae  apporte- 
nances,  iti  W.  aforesaid,  wherein  the  said  defendants  are 
by  the  jurors  aforessid  above  found  to  i»  g<iilty  of  the 
trespass  and  ejectment  aforesaid;  and  hia  damagei  afore- 
said, assessed  by  the  jurors  afcveaaid,  in  the  uiuwer  afore- 
■aid;  and  also  twentyoue  pounds  three  shilUags  and  foor 

Sence,  at  his  request,  &c.  which  said  damages  in  the  whote 
o  amount  to  — — I.  And  be  the  said  defeodanti  lalcen. 
&c.  And  be  the  said  platntilT amerced  for  his  false  pJaiot 
against  the  said  defendants,  for  the  residue  of  the  trespesa 
ftnd  ejectment  aforesaid,  whereof  the  said  defendants  are 
atiove  acquitted  by  the  said  jurors.  Aid  the  said  defend- 
ants may  go  thereof^  without  day,  for  ever  disraissed,  &c. 
^nd  horenpon  the  plaintifT  prayeth  a  writ,  &c.  and  it  is 
graiited  to  bim,  retumahle  here  on  the  morrow  of  the  Solg 
Trinity,  ^e. :  at  which  day  the  said  plaintiff  comes  here  by 
his  attorney  aforesald.aod  tlie  sheriff,  that  is  to  say.itf.  Jr. 
knight  aad  baronet,  now  retnrueth,  that  he,  by  vbtus  of 
the  writ  aforesaid  to  him  directed,  did,  on  the  eleventh 
daf  of  Juiu  last  past,  cause  the  said  plaiutiff  to  have  hia 
P»flBes»on  of  his  t«rm  aforesaid,  of  and  in  the  tenements 
aforesaid,  with  the  appurtenances,  yet  nnexgited,  as  bjr 
the  writ  aforedoid  he  was  oommandedr  &c. 

Jiu^siil  (y  nfl  dioit. 

A  I*)  D  the  said  defendant,  by  A,  B.  his  attorney,  conies  t 
,  -^  and  defends  the  ftwce  and  injury,  Ac.  and  hereupua 
the  s^ plaintifl' prays  that  Uie  said  defendant  may  ansiier 
to  the  said  doclaratioja;  and  the  said  defendant  says  nothing 
(hereto  in  bar,  or  te  pr(;olude  the  eaid  plaintiS*  from  his 
Vction,  but  makes  de&ulti  whereby  the  said  plaintiff  re- 
mains against  the  said  .defendant  undefended :  wherefore 
.  it  is  considered,  that  the  said  plaintifT  do  recover  against 
fifo  said  defendunt  Ids  possesston  of  the  said  term  yet  to 
coiQej  of  and  in  the  said  tenements,  with  the  appurtenances, 

and 


Mi9  jyp^uifwXf  vo,  ix« 

/.  V.  F.rStc.    At  whicli  day  the  nM  /.  O.  /*.  by  hfai  MilUvi 

ney  afbreMid,  vippeaaH  hefofe  oor  rnvvreign  lot«d  the  •king'g 

rk.  fiMi  Mi^     ^^  ^^  ^^  OMiit  TcAdmed  not  thtf  writ  thensopon.   AbA 

tb«  8«;id  ft.  «t'  the  'sitthib  dbj,  hjr  Nathan  Hickman  his  at^ 
tor^j;  nitetr!fl«  edm^  hei^  ^to  iMs  cbaH  ^rmlii;  wtterc^ 
upon  the  said/.  C.  F.  pltodtf;  llial 'in  Hw'vee^lPdMditoro- 
eeedhics aferesaid,  tmdalaelh'tfitinqirtttoliidlptteiilimli^ 
said,  there  ia  niaiilb^'arrd|%  'ittodgil^  AeMiPor%in«taid 
by  bflm  befoM  dlegM  ia  fbe  hmud^  afofitoH ;  anB  pi%3rs 
tiiat  the  jndgiBeM  aforaaaM,  for  thnt'  and  otfiar  ^tnfn  m 
ibid  reocrrd  and  )m>oeeding»'  afefataU  i  laav  to  reraiaad^ 
aimvfied/aadHBaiJe^cid  i4lOgellM»  mafiaettHiv  and^thal  ha 
mij  be  raitcMi^d  ta-tfll  Ihinga  wMehfte  haitfi  been  dtipnrad 
b^  by  veaaoa  ef  tl^  judgnumt  aft>raaa9d;  add  that  Hm 
adiditalel^fttigrjefai  to  the  ei^toraafbrBairfdi  todtkatlfaa 
cfotiirt  of  our  aaid  aotbreign  lotd  the  kbg  nay  iMw'hara 
ptooead  to-  aa  aiattekiatlofiy  aa  'wM  of  die  remr4  and  pra* 
Jeinder  in  eoedings  mfereaiiidi  «9  of  the  ilMtlara  aboto  aoafigood  f oa 
fnof.  error  aa  ofofoiai^    And  tb<iPeapoii  iha  aaidilo6eitt  daA 

^vtr,  that  neither  fn  the  record  and  prooeodinga  aforasaid^ 
thtiu  ^^ng  tb«  judgment  afor^^saM,  fo  there  ^yierror 
#hat90^eiF.  And  ho  Ucaviso{mi(ya;  that  the  court  of  'onr 
aaid  sov^ign  lord  tha  king may'ndw  borepnieead'tli ih. 
^xaminatioh,  as  WeU  of  Um  reoord  and  prdc«0diibB  afairb- 
Sakl^  as  also  of  the  matters  afori%aid  aboira  asa^oodi  for 
'ei^br  as  aforosiid ;  and  dihi  Iba  atid  jQdgmam^^  4SMj^'Wm 


I  • 


•  •     I 


■ 
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»  1f- 


aW  of  fhe  indgrMrit  fkeredk;  tf»  i/bd  of  WrMM)iV 
.  ike  re€fM  hoA  agtdn  hUo  the  Mtti  of  Kin^rfjUhiAr^ 

AFT£RWAItD8,  that  ia  to  aaj,  on  iSMwriay  d»  if- 
teanth  day  of  Jwmmy,  in  the  ntnalaaialik  yaar  afttke 
raign  of  ov  aovoreign  lord  the  kui^»  diai  aiavf  ia^  tfM 
traoampt  of  tta  focord  and  profcoadinga.aiMMaHl*)  ha* 
tveen  the  said  paitie%  tagottiarwifth  «ll  tfiiaga  fhiMnhiqg 
the  aama,  by  SMans  of  a  writ  of  oar  aorereign  land  the 
Ui^  for  canrocliQg  Mnmn tfaai^BHaoa,  iaad  x»«t  by 
the  aaid  Frtmm  Oenwd,  were  transautiad  to  the  judaaa 
of  the  CkmnUm  Bauk  of  our  saM  aorar^igii9iMk\lhoUig^ 
and  the  hwonir  of  the  JMb^fiia*  tf  oM  iM^ 
the  knig»  into  the  JBhcheganer  dlfcnaftar  aftwpaabtd  O^bMnAig 
to  the  fr^m  of  the  atatste  aaiido  te  *e  partiaaleail  ofiMr 
late  aovereign  hdy  SHaMetk  lata  t^iaeB  of  flapAftid^tai 
ITeslaiiaifer',  pa  the  twonty*thh<d  day  of  Jfttii<iiiyla»lha 
tweaty-seirantli  yeiur  tof  her  fei^X  ^*  ^^  v^^  tomtiof 
oar  aaid  ab^reuiilord  thoUiqp,  haftm>'th9«iiflyhhiii>lf, 
^d  the  aald^paHiaii,  4hi  iha  ojaBOiHwAijai^ti  ^Baiitsiv 
Usaigied  divers  matters  in  (he  record  ana  proceedi^ga 

af<Mneaaidt 
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Uie  ftppurt^MiceB,  yet  to  came;  ahd  it  Ja  |pr«n(ed  to  biai» 
i^tnrnable  here,  at  the  time  aforesaid,  f&c 


Ajndffment  5y  non  sum  informatas,  with  a  remittitur 

damna. 

A  ND  the  said  MattTiew  Dimmack,  by  John  LUhf  his  at^ 
-^^  tomey^  comes  and  defends  the  force,  injmry,  and  da- 
mages, and  whatever  else  he  ought  to  aefend,  where  and 
when  the  Court  will  consider  thereof;  and  hereupon  the 
said  James  Hicks  prays,  that  the  said  Matthew  may  make 
answer  to  his  said  declaration;  upon  which  the  said 
attorney,  for  the  ^^XAMaMhew^  saith,  he  is  not  instructed 
by  the  said  Matthew  his  client  to  give  any  answer  to  the 
said  complaint  of  the  said  James^  nor  says  any  thing  in 
bar,  or  to  preclude  the  said  James  from  his  said  action, 
whereby  the  ^d  Jmmes  remains  against  the  said  Matthew 
undefended  therein :  therefore  it  is  considered,  that  the 
wA  James  do  recover  his  said  term  of  and  in  the  said  ^    -^  i 

.tenements,  with  the  appurtenances,  against  the  said 
Mattkewp  and  his  damages  occasioned  by  the  said  trespass 
and  ejectment,  to  be  awarded  to  him,  ^c.  And  the 
said  James,  of  his  own  accord,  remits  and  releases  ta 
the  said  iXfo/^Aeio  all  such  damages  so  awarded  to  him; 
therefore  the  said  Matthew  is  acquitted-  of  all  such 
damages.  And  the  said  James  prays  a  writ  of  our  said 
'sovere^n  lord  the  king,  to  be  directed  to  the  sheriff  of 
the  said  county,  to  cause  him  to  have  the  possession  of  his 
said  term  yet  unexpired,  of  and  in  the  said  tenements, 
with  the  appurtenances ;  and  it  is  granted  to  him,  return- 
able before  our  said  sovereign  lord  the  king  [if'  by  bill,  on 
a  day  certain ;  if  by  original,  on  a  general  return  day, 
wheresoever  he  shadi  then  be  in  England] :  the  same  day 
is  given  to  the  said  James  to  be  here,  &c. 

Judgment  by  relict^  verificatione. 

AT  which  day  came  here  the  parties  aforesaid,  Sec.  And  2  T.  Jud.  tta. 
Iiereupon  the  defendant  doth  relinquish  his  averment 
aforesaid,  &c.  (as  in  other  actions);  nor  bat  that  he  is 
guilty  of  the  trespass  and  ejectment  aforesaid,  sis  the  said 
pltttotiff  hath  above  complained  against  him;  therefore  it 
IS  eoflsidered,  that  the  said  plaintiff  do  recover  against  the 
said  defepdant  his  term  aforesaid,  of  and  in  the  tenements 
afesesaid^with  the  appurtenances,  yet  unexpired ;  andbiai^ 
dtamges  occasioned  by  the  trespass  and  ejectmei^  afolw**^ 
saidc  .bni  because  it  is  unknown  what  danu^s,  «&c.  nad«r  * 
tbe>sf  at,  4^c*  and. the  seals-,  ^c« 

Jitdgi^ent 


At^mMNf*  fir  tkt  flahMfffir  pari. 

tT.Jad.i19,  ^IIEHEFORE  it  U  coDiidered,  tlwt  tbe  laid  ptuntiff* 
ita,  *•    do  vcEOV«r  BguiHt  tfa*  said  defendant  hii  term  afore* 

Mid,  of  and  im  Uie  Mid  two  liBsdrod  aod  i\m.%j  aeres  W 
wood,  with  tlie  appurtenuceai  foraamnch  aa  tbe  uid  de* 
fendant  is,  by  the  joron  aformaid,  nboTo  fonnd  to  be  gtultf 
of  the  trei|MU  and  ejeotMieat  aforoMid;  and  his  damMca 
•fereMid,  aaaeued  hj  the  aaid  jaron  to  ibTty-oiM  shtt' 
linga,  tea.  and  alio  lix  ■liillingi,  awarded  b;  thia  court  tb 
tbe  aaid  idaiutiff  at  his  miveat,  dte-  wbieb  Hid  dat—gw 
n  the  wboU  amoDnt  to  eight  ponnds  twelre  shiUiBp ;  and 
be  the  said  deCeodnit  taken,  Ao,  And  be  tlie  aaid  plain- 
tiff BBH>rced  for  his  (idse  cain|^aiiit  againrt  the  seid  d»- 
fendant,  for  the  residue  of  Iha  tresjMu  and  cjeclnellt 
•foresaid,  whereof  tlie  said  delendsnt  is  abere  actjnitted  by 
the  jorors  aforesaid ;  a>d  the  said  defeDdaot  nuy  gn  hraoe 
theraof  for  erer  dismissed,  Ac  Aad  berenpou  the  said 
fbintiff  prajeth  s  writ  of  o«r  sorereign  lord  the  dow  king, 
to  be  diiected  to  the  sheriff  of  the  oMntv.  to  caoae  Um. 
to  b*T«  his  possessioa  of  hie  term  afarisuu  5et  wiexpind, 
of  and  io  tlu  said  twe  hmdred  amt  sixty  acses  of  wood, 
with  the  appartmances,  audit  is  gra»tea  to  btmi  retWK- 
,  abb  bm  io  eight  dajs  of  iSbu(  Miimry,i(e. 

SimiarjwJgmmt ;  with  m  mnittitftr  dtmim. 

AF1'£UWARI>S  the  Nocess  being  continued  betwecs 
the  parties  sfbresaio,  in  tlie  Mid  actioB,  t^e  jnren 
were  tlkerefore  retpited  between  th«Bi  here  nntil  this  da^, 
that  is  to  say,  in  fifteen  days  from  the  Feast  uf  £atf(r,  ui 
tbe  sixth  year  of  the  reign  of  our  loTcreign  lord  the  king; 
unleH,  &C.  And  now,  &c.  aftenvards,  &r.  And  here' 
moa  tbe  said  P.  here  in  conrl,  freely  remits  to  the  said 
R.  R.  and  A.  the  uid  sixpenee  for  the  damages  eforesaid, 
assessed  by  the  said  jurors  in  the  manner  uforesaid  ;  and 
also  Ibe  increase  of  the  lame  to  be  awarded  to  him;  there- 
fore  it  is  considered  that  tlie  said  P.  do  recover  against  the 
said  It.  R.  and  A.  his  term  aforesaid,  of  and  in  die  tene- 
ments aforesaid,  with  the  appui  l<  t  []•<■-.  vpt  nnr\[)irfd; 
foraemur.h  as  by  the  jnrors  aEoii  ?  liil,  iln  >iiiil  li.  ft.  and 
A.  are  aba*e  found  tn  be  guilty  ol  iIk'  tri.->>iiiieK  and  eject'! 
meat  aforesaid :  and  it  is  ako  coniidisrc^d  liiat  tiie  aaid  P. 
do  reeorer  against  the  said  R.  II.  uiid  A.  tbe  said  Gftj^' 
three  sliilUngs  and  four  pence,  a>si'sKv'i)  by  tlie  said  jurors 
in  the  manner  aforesaid ;  aad  sl^^o  se^vn  puiiuds  six  shU- 
lings  and  eight  pence,  awarded  l>)  tliis  court  to  the  s«i^ 
P.  at  bis  request,  &c.  which  sai.l  t-osis  uiid  dBinages  in  ^a 
whole  do  amount  to  teopouuds:  ^iml  Ijcllif  snid  It.  R.  aoil 
A.  taken,  &c.  and  be  tne  said  P.  amerced  for  liis  fake 
complaint 


compUmt  agMost  the  nid  S.  S.vaAA.  of  fbft  rasidne  oC 
the  trespass  and  ejectment  aforesaid,  whereof  the  said  li. 
It.  and  A.  respectively  are  acquitted  by  the  said^  jurors. 
Aad'  the  said  R.  Jt.  anu  A.  of  the  raaiiliie  of  the  Irespait 
and  ejeotraent  aforesaid,  and  of  the  said  Hxpenoe  for  tha 
damages  iU'oroeaid,  assessed  by  jurors  in  the  manor  aSon' 
aaid,  may  go  heooe,  thereof  for  ever  dismiaud,  &o.  Aod 
haraapoa,  &c. 


Ju^maa  apatjut  teoeral  defindanlt,  of  tetrat  partdt  of 
landi- and  teveral  4a3iiagu  fomiJ,  a*d  autt  t^iiut  all.  ' 

AT  which  day  the  jorors,  Ac.    Afterwards,  Ax.     There-  IT.  Jad.  ijft. 
■'*■  fore  it  is  considered  that  the  said  plaintiff  do  recorer  *•*■ 
i^sinst  the  said  T,  B.  his  term  aforesaid,  yet  unexpired,  of  '•^*  '^ 
and  in  one  messaage,  eight  acres  of  meadow  and  seven 
acres  of  pasture,  with  the  appurteuanccs  (wherein  the  said 
defendants  are  bythe  said  jurors  above  found  to  be  gnilty 
of  the  trespass  and  ejectment  aforesaid) ;  and  his  damages 
ocrasioned  by  tliat  trespass  iiud  cjectmeui,  done  to  tlie  said 

Elaidtiff  by  the  said  T.  in  the  manner  atbrosaid;  besides 
is  costs  and  charges  aforesaid,  assessed  by  Iho  jurors 
aforesaid  to  two  pence  in  the  manner  albresaid :  and  against 
the  said  J.  his  term  aforesaid,  yet  unexpired,  of  and  in  tlio 
said  one  eoltage,  with  the  appurtenances  (wherein  the  said 
/.  is  by  the  said  jurors  above  found  to  be  guiUy  of  the 
trespass  and  ejectment  aforesaid):  and  Lis  damages  occa- 
sioned by  that  trespass  and  ejecimciU  done  to  the  said 
phiinliff,  by  the  said  /,  in  tlio  manner  afoiusaid;  besides  ' 
his  costs  and  charges  aforesaid,  assessed  by  the  jurors 
afiirosaid  to  two  puuec  iu  the  manner  aruresaid :  [and  so 
against  the  rest  of  ihe  defendants,  where  tbore  are  several  < 
ejectors.]  And  it  is  abo  considered  that  the  said  plaintifT 
du  recover  against  the  said  T.  and  /.  his  damages,  costs 
and  charges  by  him,  &c.  likewise  assessed  to  the  said  forty 
shilliugs,  in  the  manner  aforesaid;  and  also  eight  pounds 
adjudged  to  the  said  plaiutifT  at  his  request  fur  his  costs, 
&c.  which  said  damages,  costs  and  cliarges,  besides  the 
several  damages  aforesaid,  in  the  whole  amount  to  tea 
poaods^  And  that  th*  said  T.  and  /.  be  taken,  <^c.  And 
ba  the  said  plaintiff  ameroad  for  his  false  plaint  against  the 
said  T.  and  /.  of  the  residue  of  the  trespass  and  ejectment 
aifiiresai^,  where»f  tfa»««id  T.  &v.  are  by  the  jurors  afore- 
said above  acquitted,  and  the  said  T,  and  /.  &c.  may  de- 
Mrt  the  court  he«^  tlMreffoat  for  ever  dismissed.  Ami 
bsrenson  the  said  plauriiff  prayetb  a  writ  .of  onr  sovereiga 
lordtkekiog,  to- be  directed  to  the  sfaeriR',  &e. 

Judgment 


fiOO  AnwH9i%f  no.  \%i. 

Judgmei^  wkere  omerfike  d^fimdatUB  wmtfimd  mti  y«%, 
01  to  pari;  and  the  othen  nci  guiUif  oi  to  M, 

f  T.  JwLiss.   "VfE  tbe  said  £.  taken,  &c.    And  be  tbe  Mad  dbialtf 
JwL  8f.  Xf  amerced  for  hb  false  complaint  against  the  said  T.  far 

the  residue  of  the  trespaaa  and  ejectment  afcM^eaaid,  attd 
against  C  and  R.  of  the  whole  trespass  and  ejestflaeat 
aforesaid,  whereof  the  said  71  C  and  /2.  are  by  the  sai^ 
jurors  wholly  acquitted,  and  the  said  71  C\  and  R*  laay  ge 
hence,  thereof  for  ever  dismissed,  d:c.  And  hereupon. 


A' 


Jud^metd  for  thepiamtiff,  where  the  tefm  it  expired, 

T  which  day  the  jurors,  &c.    Afterwards,  Sec.    And 

because  tbe  justices  here  will  advise  themselves  [and 

so  continue  it  till  the  Term  of  which  judgment  is  entered,]^ 

At  which  day  came  here,  as  well  the  said  R,  as  the  saidZ. 

by  their  attornies  aforesaid,  and  hereupon  the  premises 

tT.jQd«ll7.   heing  seen,  and  by  the  justices  here  fully  understood;  fcdr 

Jad.  89.  that  it  suflSciently  appeareth  to  this  court  here,  that  the 

said  term  of  three  years  is  inlty  past,  it  is  considered  tha^ 
ihe  said  72.  do  recorer*  agaiast  the  saidZ.  his  .damages, 
aforesaid,  assessed  by  the  said  jurors  to  forty  shillings,  &c* 
and  also,  Sisc.  which  said  damages  in  the  whole  amount  to. 
seven  pounds ;  and  be  the  said  £.  taken,  &o. 

Judgment  bjf  default  om  a  scire  faoiaa* 

BUT  made  default;  therefore  it  is  considered,  that  ihe' 
said  John  Jone$  have  his  possession  of  the  said  term, 
yet  to  come,  of  and  in  the  several  tenements  aforesaid, 
with  their  appurtenances,  and  also  his  execution  against 
the  said  A,  for  his  damages,  according  to  the  force,  form, 
and  effect  of  the  said  recovery,  by  the  default  of  the  said 
ArMttr,  &c. 


No.  VIII. 
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Writ  ^habere  facias  possessioneni;.  witk^  6pn.f9ti9^ 

for  theooiU.  ^        .  .    m 


♦  t  $ 


d^EORGE  the  third,  by  the  grace  of  Ood,  of  OretU 
^^  Britain^  France^  and  Ireland,  king,  defender  oi  f|i^f 
faith,  Ac.    To  the  sheriff  of  Oadfoid,  groefimjf'  """^^    *    ^' 
Richard  J,  lately  in  our  court  before  us  at 


by  our  writ,  [if  by  original;  if  by  bil^  tho^,^  bJttw^bl* 
'        d  by  the  judgment  qi  the  aaK4;;|S09ri,f 
recovered  against  71 B*  late  of  Lmdo^^ .  yqoMupw  U*  WMtt 


j€t  m§X]^«red;  of  and  ii!i  she  messuages;  4^.  \ihe  pre- 
ikiises  reeovcred}  wilii  the*  appurtenances,  in  the  parish 
of  Stdnfon  Haroaurt,  in  ycmr  county ;  and  ako  of  and .  in 
Ae  Tecti^Ty  of  Sianion  Ektreonrt,  wiih  the  appurtenances, 
ia  your  coonty,  ifbicti*-  one  W,  M.  on  the  seventh  day  of 
April,  in  the  second  year  of  onr  reign,  demised  to  the 
mod  Riehard  for  a  term  of  years  ^hich  is  not  yet  ex- 
pired, that  is  to  say,  from  the  6rst  day  of  the  same  month 
of  Aptii,  to  thefufi  end  and  term  often  rears  then  next 
foHowhig,  and  ftdly  to  he  complete  and  ended  ;  by  virtue 
of  which  said  demesne  the  said  Richard  entered  into  the 
said  rectory  and  tenements^,  with  Ifie  appurtenances,  and 
was  thereof  possessed,  until  the  said  Thomtu  afterwards, 
that  is  to  9ay,  on  the  same  seventh  day  of  April,  in  the 
said  second  year  of  our  reign,  with  force  and  arms  entered 
into  the  said  rectory  and  tenements,  with  the  appurte- 
nances, in  and  upon  the  possession  of  the  said  Richard^ 
tiiereof,  and  ejected,  drove  out,  and  remored  the  said 
Richard  from  his  said  farm,  the  said  term  then  and  yet 
being  unexpired,  and  did  and  still  doth  ;nrithhold  the 
possession  of  the  same  from  the  said  R%chard\  whereof 
the  said  Tfiomaa  is  convicted,  as  appears  to  us  of  record  : 
and  forasmuch  as  it  is  adjudged  in  our  same  court  before 
us,  that  the  said  Richard  have  execution  upon  his  said 
judgment  against  the  said  Thomas,  according  to  the^force,^ 
form,  and  effect  of  the  said  recovery;  therefore  we  com- 
Diand  you,  that  without  delay  you  cause  the  said /?tcAarc{ 
to  have  his  possession  of  his  said  term,  yet  unexpired,  of 
and  in  the  said  rectory  and  tenements,  with  the  appurte- 
nances :  and  in  what  manner  you  shall  have  executed  this 
precept  do  you  make  appear  to  us,  in  three  weeV:s  from 
the  day  of  Saint  Martin,  wherever  we  shall  then  be  in 
England.  We  likewise  command  you,  that  you  cause  to 
be  made  ten  pounds  and  sixpence  of  the  goods  and  \;hat- 
tels  of  the  i^aid  T,  in  your  bailiwick,  which  were  awarded 
to  the  said  R,  in  our  same  court  for  his  damages  which  he 
sustained  by  reason  of  the  said  trespass  and  ejectment; 
and  have  you  those  monies  before  us  at  the  Lame  time, 
wherever  we  shall  then*  be  in  England,  to  render  to  the 
said  R.  for  his  damages  aforesaid,  whereof  the  said  T. 
i$  c6tivMed;  and  have  there  this  writ.  Witness  William 
earl  Mansfield  at  Westminster,  the  twenty-third  day  of 
October,  in  the  sixth  year  of  our  reign. 

Writ  of  possession  on  a  judgment  ly  bill  in  the  ^ourt  of 
A^ing'ik  .Bench ;  with  a  ca'  sa'  for  the  damages. 

rpO  the  sheriff  of  Snjf^,  greeting :    Whereas  ^.  F. 
■■-    esiquire;  lately  in  our  court  before  us,  by  bill  with- 
out bur  writ,  ttfrd  by  the  jvtdgmeut  of  the  same  court,  re- 

o  o  "  covered 


fl0j^  AP(BUiBIX^WO.¥UI. 

'^^oiwnAi  tfpmtk' Mi  H^  getiiif^  term,  -]r«t.«i«ai> 

pic«4#'<)C  <Mid  m^  •  mcttstti^e  or  tei^eBMntcaUad  £i  iriih 
the.  apfrai|teu4ttoea,.tn&  in  y«ar  ifaDqntj«:iiJid  jdbat^vm* 
bttpdMl  «Qre«  of  iBod,  witk  tiie  appiiKt««a»MB»  'uLiA 
aforoMid,  whieb  X  T.  mA  W.  P^  oa  the  u3sdi'4»f'oi 
Sqi^emimrt  iantiie  fbnith^yftic  of  our'»r«gD,  dfiiyuflMi  t^ 
th0.Mil4«  for 'A'terii'  «f  ydan.'WihiBk  ia*  aoi  yet'M«t|. 
tliatuto  9^y^  fr<mibB  B^9/^  ciSmmtdUeUel^iim^k^ 
ai^ielC  iatheaiiil  fo«rth;jre«|r  -ot  ^fos  xptgtki-  Vo^ikofnllimA, 
and :  term  pf  fira  5iean^ ;  frttfi.  thontA  aamt  easangt^^wd 
fttUf  taliaifsaaqpilat^  ai9d.«iKM  ;^li0  tha  said  J{.  aftannurds* 
C]Mi|(isklia  tm^^xQfk  the  4woiftjifei]^iithd^  of  OettAeVf^  km  tkb 
^&k  .y%ui  ot,  oor  mga«  aate^edf  with  taroe  and  ;anni> 
iata  tbe  aMtaaago  aad  teacmwitu  afofowd*  witl^lhp  ap 
IpartoMaoav  andezpftUad  and  >^|aaMt  tha  afcd -^  thQiia- 
iromt  thete^Mo  we  aoauaaad  jroa,.that^  wkhont  deiaj^ 
yon  eaaae  tha  md  A  to  hara  Jva  ppMaMoi^  j^vt  tamBh- 
pixed,  oC  awl  ia  thp  ipiasmiasa  or  teoeaMOlb  ahargvUpaifc : 
fiod :  and  ia  a^hat  ananaar  johl.  shall  esacuta  tfaia^onavnity 
dajTOa  Biabi^appaar  tiLva  at  Weilmimttrf ■  aa^JTi lin niiwy 
nasi  aAer  tha  anitrow  A(Sm9i,Mmrtku^  iWakOikawtfb 
aaaaaiaad  ycm^ (hat^foatake  tbaitaidiS»  A  i£ha h9>iBhBd 
ia  yxmt  ha^iwiak^  j^A  aaMjr  Uapiwp,  aa  .Aat^yim  te% 
his  body  before  na,  at  Wf9tmmi$fiHt  itjl}iaidi^alMreaaal> 
to  make  mtifliaclion  to  the  saidiL  liar  five  poaada  tea 
ahillii«i,  ^r  hU  diunngaii  whMJv,lK»  %«»  ffftllwd^  ^:vib^ 
hf  reaaoa  of  the  treapaef  pn4  .€||ec|fv^l(at.  f|ai^^  for 
hia  expeaoea  laid  out  by  him  aoant  hia  auitia  t)uf  (^iW^:. 
whereof  Che  aaid  J2.  ia  eonvicted,  aa  it  appaara  to  oa  oa; 
raeaffd;  and  b&va  there  thb  wrik    Witaeaii  Aew  '  ^  / 


Writ  ^  patmaiew  iQBaa  a  jmigmmlJM,  i^fceimmi  ta  lis. 
ComauMiPleasy  remtmediaio  the  mmt^Mm^U'BoaA 
^Mwriiof  enar^  madHknafirmmL 

gyEOBGE  the  third,  by  the  graaa  of  God^  •tCt^ 
■^^  BriUdm^  FroMice^  BoA^relamd^  king^  de^an^erioC  the. 
fiuth^  4».  To  the  aheriff  of  ^tdittaec.gKaatiag:  Wharaia 
Midmrd  WlUiammm  hath  lately  ia  oor  aoort^  before  Sir 
CkaHetPraUp  knight,  and  hu  brethren,  oar  Juatipea.af 
oar  eoMt  of  Cawm  m  PleoM,  by  oor  writ,  and  by  tha^jad^^ 
jnaalafthaaaaMcoart,  laodTeied  ^gainat  IFilttuar ittHti^ 
lalaof  Xead^  yeomaa,  hja.tenn*  yat  unaxpired^  jalialEli. 
ia  eq[^t  nmanagea,  with  the  appajfteaaneea^  ia  tUtpariabaa 
0t  SaiMi  JHbrim  im  Oe  FMd$^  mild  SmtU  O^imrit  Ikmei, 
in,  your  county,  whieh  CSbiiaopAer  Grmtford^  geatfailiaa, 
an  the  Atat  day  of  JTi^,  ia  dia  •  thiad:  year  bf  aar>iaigi|y 
viamiwdto  tha  aaidJBieiaivl;  tofaava^aDdlohaUrtofihha 

aad  hia.aMgoa^   from  the  twaaty-fiAiifday  ofj|leaM6ii^ 

IhMbMpaefc.lp  tbe.  fiUI.  andtattd'lai»afiiaeire|iiyeaas,. 

:•  '       ,,  from 


fipom  themce  next  etiuiug,  wai  -Aillf  to  be  eonpfete  and 
endecL  And  wiwraipoii  the  said  WiBiMm  aflMrwards,  that 
is  to  majf  on  the  tweotjr-firat  daj  ^fJtamrjf,  in  Ab  third 
ytwt  afoieiwd,  v|th  liM^oe  and  ann^  miterad  inlD  tile  * 
teaenentB  aforesaid,  wiA  Ae  apporteiiaiices,  and  ex- 
pelled and  temofod  Ae  said  K.  fima  his  possesaioii  diave* 
of»  aod  ejeeted  him  from  his  said  tent  Aevefn;  wliereof 
tile  eud  WiBimm  is  eonvieted,  as  by  Ae  sispeetion  of  Ae 
eaid  receid  and  proceedings  tftereo^  irfndi  we  blelj 
>— td  to  be  brongiit  into  ear  eont  befeie  ns,  by  rirtne 
of  onrwnt  for  eorreetfaig  errors  proseented  by  the  i^ald 
WUHmm^  of  and  npon  tie  said  prennes,  nowroBtaining 
in  onr  eonrC  before  ns;  it  a|ipeare&  to  na  on  record; 
w4usreaponth6aaid  jndgnwrtia  before  fu  i^fannedy  as  it 
likeirisd  ^ppeareth  to  ns  on  feebrd:  and  therefore  ve 
oemfmand  yott»  that  without  d^eyyon  canas 'die  said  i2£- 
iilai'if  to  have  hia  posaaesmi  of  his  tena  afbrasaid,  yet 
vnnxpired;  of  and  in  thetowaaents  aforeaaid;  and  inwhttt 
<uuMU'  yoit  shaB-  eaueatethia  onrirnt,  A>  yon  maLe  a»- 
p^  loiii  0BtboeetaM4rfte  Fmifiemian  ofihe  Bleta& 
\h^Mmkf,  wheresoiBYar  ve  duB  thna  bn  hi  A^hmdr^ 
and  imretftereliis  oar 'writ  WltBeasinDfoar^ariJrM>> 
jSri^^mrtniniliiv  eit  4A  tweiity-eigfaflid#)f  <if  Mweil- 
ler,'«aao'fllh:  yearofenrie^n. 

^'aitfcT  rUmned  jtpam  tktwrU  dfpouemam,  mi  ihewrU 
of  i»My  exeemiid,  imk  moAer  wrU  of  'jKMettMf 
tnooTutom 


ATwhiek  day  eonies  here  tlio  saidJL  byUa  attomy 
afwesaid,  and  the  sheriff  (that  is  to  say)  i&  SL  I^ni^t, 
now  retuBSy  that  as  to  the  aforesaid  writ  tooap^vM^^^ 
JL  to  hftTO  posaessioB,  Ac.  theaame  writ  was  daliviffad  so 
hue  to  the  said  sheriIFy  that  for  the  shortness  of  the  time 
he  cooU  not  proceed  to  the  execatioB  thereof;  and  aa  to 
the  said  writ  of  inqaiiy  of  damages^  &c.  the  aoM  -sb^^i^ 
4oth  return  liere  a  certain  inqnisitioB  taken  at  £1  intbd 
fwnty  aforesaid^  on  the  eleventh  day  of  Naofmkvr  «last 
jmpst,  by  the  oath  of  twelve,  Ax^  whereby  it  is 'fo«Bf|*Aot 
"S^  saidZ.  hath  sustained  danu^es,  by  oeeasien  of.  Abe 
-tMWA  and  ejectment  aforesakH  besidtoa  hia  >tf0sts^  iM. 
to  fortyv^shillfngay.  md  for  those  cosis,  ^m^^^fs^mfi^ 
Theit^Q^  it 'is 'Odiiidgad  that  the  said  •!»  doMisoo««r 
^HS^tiBa:  soidX  hia^^dai»|ge»  afovesaid  te^foir^shittiiiil, 
favA  faf  ^the>  said  iD^wition  in  theOiiMMei^'afove^lM; 
.asdialtebiap&vpoiaadft  ninntMii  shiUinga  aod^ei<pe>««%  •d- 
jqdgadilo  thei^aaid^^  athis  reijaest,  &c  «4Mi  damages 
an  ihe  whofe  aifaoant^tee  eighUpoiHids.  And  be  the  aai*«/. 
itkxMiSdcj^  Aad  hereopon  the- 'said  L.  as  before^  preys 
Aie  writof  ooa  aoverei^  lord  theiimg,  lb  be^^arected  to 

o  o  2  the 
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the  sheriff  of  the  coimly  aforesaid,  to  cause  the  said  X.  to 
have  possessiooy  &o« 

Am  to  thevfrit  o^  paaeaUm^  the  •keriff  reham^h  that  wh 
tiia§  VMS  dime  thereupm;  €uui  <uto  ike  wrii  of  ittfunry 
for  damages,  iho  same  emcated,  mad  maatksr  writ  ^  pos- 
session awar^Uif^  •    - 

AT  which  day  comes  here  the  said  T.  P.  by  hia  attorney 
aforesaid.    And  as  to  the  said  writ,  to  cause  the  said 
T,  to  have  possession,  &c,  the  sheriff  did  nothing  there- 
upon, nor  returned  the  writ    Therefore,  as  before,  let 
another  writ  be  thereof  made,  directed  to  him  in  the  map- 
ner  aforesaid,  &c,  returnable  here  on  the  octave  of  Saint 
Hilary,  &c.    And  as  to  the  aforesaid  writ  to  enquire  oi 
the  damages.  Sec.  the  sheriff,  that  is  to  say,  A.  S.  doth  now 
return  here  a  certain  inquisition  [as  in  other  cases],  and  for 
those  costs  and  charges  to  six  shilliues ;  and  because  t)ie 
justices  wiV  advise  themselves,  of  and  upon  the  premise^ , 
,  until  the  octave  of  Saint  Hilary,  before .  ,th^y  give  thefr 
judgment.  Sec.    At  which  day  cometh  here  the  said  T*  by 
his  attorney  aforesaid,  and  hereupoa  the  premises  beii^ 
seen,  and  by  the  said  justices  here  fully  underatood,  it  is 
adjudged,  &c.  (as  in  the  former.)    And  as  to  the  said  writ 
to  cause  the  said  T.  to  have  possession,  &c.  the  sheriff,  on 
the  said  ocUve  of  Saint  Hilary,  had  done  nothing  therfr- 
upon,   nor  returned  his  writ;   therefore,  as  before,  let 
•another. writ  thereof  be  made  in'  the  manner  aforesaid, 
returnable  here,  fto* 

•  Tke  AeHff  rtt$muih  that  he  hath  delivered  fossestum,  W 

«f»  mquisitwu  for  the  damages,  satd  the  cemrt  willkiBmse 
h^mre  they  pswumnce  jadgw^ent  for  the  damagm: 

AT  which  day  here  eometfi  the  said  plaintiff,'  by  hk  at- 
torney aforesaid.  And  as  to  the  writ  to  oause  ^ba 
aaid  j^intiff  to  have  posseasion,  &c.  the  shBriff^'that  is  tb 
say  O.  S,  esquire,  now  returns,  that  he,  brvarlJwubf  the 
writ  aforesaid,  to  hkn  directed,  did,  on'  wHweudb^firit 

•  4ay  of  November  last  past,  cause  the  said  pUintiff  to  barb 
'his  possession  of  his  .tenii  aforesaid,  yet  ihnexpired,  oftand 
•iiithe  tenements  aforesaid,  with  the  fqipnrt0BaBcft,^«e- 
«ording  to  the  purport  of  th^  writ  Irforesaid^:  and'^af-  to 

.  the  said  writ  to  enquiito  of  the  damages,  &c;thd8aidMid- 
riff  doth  also  return  here  a  certain  iilqu&ition  ^(smAkfoAst 
ctMi,  until)  for  those  costs  and  charges  tofotfrpmei/^  j^ilfl 
^Jbecaose  the  justices  hers  will  advise,  of  and  upbb  tKa  f^ 
msan,  as  tothat  partieakr  whereof  Chk^  sUd  wnt  ei  <mquiK^ 
#f  dftmafa^  dM  isane,'  hefore  they  pron^unrf^  ibefr  juSg- 
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ment  thereupon,  a  day  is  given  to  the  said  plaiati^,  as  In 
other  cases. 

2%€  sheriff  retumeth,  that  ptMession  wad  deHvered  hf  hit 
predecessor,  and  a  tarde  as  to  the  torit  of  mqviry. 

A  T  which  day  here  cometh  the  said  W.  by  his  attorney, 
-^^  aforesaid.  4jad  the  sheriff,  to  wit,  W.  G.  esquire^  now 
returns  here,  that  W,  B.  esquire,  late  sheriff  of  the  county 
aforesaid,  predecessor,  to  the  s^aid  now  sheriff^  as  t&  Ae 
said  writ  to  cause  the  said  W.  to  have  possession,  4Src.  did, 
by  virtue  of  the  said  writ,  to  him  directed,  on  the  eighth 
day  of  March  last  past, '  cause  the  said  W.  H.  to  have  his 
possession,  of  and  in  the  tenements  and  passage  aforesaid, 
with  the  appurtenances,  yet  unexpired ;  and  as  to  the  writ 
of  enquiry  of  damages,  &c.  that  writ  was  so  late  delivered 
to  him,  that  for  the  shortness  of  time  he  could  not  execute  ' 
the  same;  which  said  writ  was  by. the  said  late  sheriff,  on  ' 
his  going  out  of  his'  office,  delivered  to  the  said  now  sheriff, 
tog^bcr  with 'the  return  of  the  same,  executed  as  afore- 
saidy  &c^  I 


No.  IX.    . 
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AssigniMient  of  errors  'in  the  Ring's  Bench  in  a  judgment  of 

ejectment  in  the  Common  Pleas. 

AFTERWARDS^  that  is  to  say,  on  Wednesday  next: 
.  after  five  weeks  from  .the  Feast  day  of  Easter  in  this 
said  Term,  the  said  James  Chapman  Fuller ^  by  Joseph  Sher^ 
woody  his  attorney,  appears  before  our  sovereign  lord  the 
king  at  Westminster,  and  pleads,  that  in  the  record  and 
proceedingB'  aforesaid,  and  also  in  giving  the  judgment 
aforesaid,  tiiere is  manifest  error  in  this '  respect ;  that  is 
to  say,  that  it  fq[>pears  by  the  record  aforesaid,  that  the 
aaidjwlgnent- given  in  the  manner  aforesaid^  was  given 
for  tfaeisaid  R.  H.  agakist  the  said  /.  C  F.  whereas  by  the 
law  ef  this  kingdom  of  Great  Btitain  the  said  'Judgment 
•onglit  to -'have'  been  given  for  the  said  /.  C  F.  against  the 
asidiS.' and 'therefore*  it  is  manifestly  erroneous. in  this 
respectai  and  the  said/;' C;F.  prays  a  writ  of  our  sovereign  Prayer  of  •». 
krMHlio  kibg,"to  summon  the  said  R:  to  foe  before  our  «aid  />•  «<  wdia^ 
imtierca^  l<Nrd>.tlie  king,  to  hear  the  r6(5ord  atad  proceed-  ^*/^^^. 
dngs  afoii^taid;  and-  it  ia  granted  to  him,  <&c.    By  which  \^Jji^' 
tibe  ftheriffaifl  eonmiattded,  that  by  honest,  4Src:  he  make 
known.  to>  the^'said  Robert,  (that  he  be  before  our  said  sove- 
w0ign  4wd  4lie«kbgM  on^'the  BKnrrow^of  this  ^tffTHnity, 
Vflheresoever,  &c.  to  hear  the  record  and  proceedings  afore- 
said I 
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siiidi  ^ftd  fltfdiar;  Ad.    He  Mrie  Tigris  gk«i  io'lte  ml 
/.  V.  F/iStc.    At  whicfi  da  J  fbe  inid  /.  O.  ^.  by  bb  MtlUx^ 
ncff  afbreMlid,  a)>peartf  befof«  our  Mv«ragii  lord  tbe*kiii|:« 
Yhl^  &c.  and  flie^herfflr  rdtdmed  not  tii«  ^t  themipm.   AbA 

'  t]h»  s!dd  ft.  lit  tHe  »fthie  dtij,  bj  Nafham  BickmaM,  bis  at* 

loriiejv  nitewisd  e<imes  bere  ^to  tliis  conit  jfralu;  wlleT^ 
upon  the  said  /»  C.F.  i^badiT;  IlittI  in  liie  rfMMA  «ttd  fro* 
eeediop  aferesrid,  and*  «kete*ftitiB|r*  tile  ^adgaaena'afi^m* 
said,  tbere  Is  nttnlbsit  errOi^  -ittedgil^  die«irror«aibnaaid 
by  ym  befom  aUag^  m  Ihe-iMliiier  afeiwaH;  anB  pt^ya 
l!i«t  tbe  jndgiBMrt  aforesaid,  for  Hiaft'aiid  oibar  ^tn/n m 
tbe  reootd  and  proeeedJngsi  aibre#rid  {  maybe  ie<iiiaed» 
aimefled/aiidUBfalered  dtogelfaw  meflfeettiri^  and  thai  he 
may  be  reatorsd  te^all  things  whiebiD  hsrilh  been  deprived 
o^  by  veeAoa  ef  the  jttdgment  aforesaid;  and  that  Ihs 
saidiMeffttay  jote  to  the  eiffors  afanaaid:;  indtlMttte 
eoiirt  of  e«r  aaSd  se^brei^  la«d  the  kfaig  atay  sMwhnni 
proceed  to  an  eiaaidnation,  as  veil  of  ^e  reeaid  aii#  pre« 
^•iDder  in  ceediBgs  afereaaidi  le  ef  4ke  UMttera  abote  aiwi^aeit  fov 
fnof.  error  a»  aforesaid^    Aad  thtipeapoti  ^la  said  UsAntf  Mh 

ar«r,  that  neither  fn  the  record  and  prooeediags  afovasbid^ 
nor  in  ^ritf^  tbe  judgment  aforesaid,  fa  there*  ^yrmor 
#ht(tso&rei^.  And  he  l&e wise  prkys;  tfiat  the  court  of  'oter 
isaid  aotr^lgft  lord  the  ichigknayDdwbere-pibeeed'tl».ila 
^aminatiob,  as  veil  of  the  Mieerd  and  proceed^n  afairb- 
ilakl^  as  also  of  the  auttteln  afc^aid  abore  asa^nedifor 
'eihror  as  aforesdid  ;  and  tbht  Ibe  slid  jnAp^M^''  iut^^Wm 

>tlA  iJAtigH  Minuet  SSC.  /-..)'M,    .♦nc<ir  n 

"»••  **  ''    .r  It  <  "     '       '     ■  .    •,      •      ■      ,  ^^ ,.  f.'i»:  •,.\^'rf| 

and  of  the  jndgmmt  fhefedk;  ob  dt$6jf'mr^nibifi^'U 
.  the  reoo^d  hat^  agmii  hUo  the  Mtrt  ofKin^rf'BMii^',    ^ 

AFTERWARDS,  that  is  to  sagr^  on  iSMwaisjf  dm  fi^ 
-^  teeathday  of  Jbatmry,  in'the^nuelaeiitkyear  afiihe 
reign  of  omr  sormieign  lerd'  the  icings  Ihait  «aif  ki  ik» 
transeripl  of  lihe  leoerd  and  probeadiiin,  sisMaaidw  be* 
tween  the  said  pavtie%  tagetberwilh  m  Hm^  Asttohmg 
the  same,  by  means  of  a  writ  of  oaf  serereign  lord  the 
Hag,  for  o^rrectiQg  amMTS.  m  ^  yreaiise^,  *ied  "ott  by 
tbe  said  fr^mu  Gerratdf  were  transmitted  to  the  jnadees 
of  th^  Oomafoa  JiendA  of  ^«r  said  <ioref^igbidp)i^\llLiUg, 
imd  the  h^r^otf  (rftlm  Adh^fMet' <lf  oW^i^ 
the  king,  UM  the  EgdkgMrJMkiMtr  aforeaatd-Qri  ei»#ig 
to  the  k^m  of  the  sUMte  miide*  te  «lb  |farBaalen«of<atir 
late  Bovere^  lady  JSKMelA  late  ifpibm  of  ^lftyhanAl%t 
l^etimlMftfr',  pn  the  twenVy-lhii<d  day  of  jretaWlah)ia<tha 
twenty-sevenih  year  tof  her  rei^)^  fM>A  Hhe^  eatd  amistief 
onr  said  sbT<ercigii  lord  the  4:1^,  beibre'tite  iiay  hinai4if> 
And  the  iid4  jRkiaeis,  in  *the  eimm»lfiMbeaMr\<BMidcr» 
IM»tgi|ed  divers  matters  ia^^e  record  ana  proceedings 

aforesaidi 
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ifores^,  f((ir  tever^k^  sini  ivifttilliHig  the  Sfod  jf4piMi|ti 

To  mrbiali  tbe  aaid  Gideon  uppeariqg  in.  t^e  s^Bie  eoort; 

pkftded  tbat  there  4«  no  error  wbetsoever*  either  ip  Ui« 

i^e^Ord  itfid  proceedinni  aforesaid,  or  in.gtvtpg  tfie  jndg<*       *  ' 

ment  aforesaid.    And  afterwards,  that  is  to  si^,  on  &ilvr:  ^ 

civijf.  die  sixth  day  of  Fehmaty,  in  the  twentj^first  yea^  of 

th9  r^ign  of  our  sovereign  lord  the  king  that  now  is,  aa 

well  the  said  Gtrieon  Cook  as  also  the  said  Francis. Oerrar^p 

by  their  attornies  aforesaid*,  came  b^ore  the  said  jnsticea 

of  the  Common  Bench  of  our  said  soTerei^  lord  the  Ung# 

and  the  barons  of  the  Exchcqti^  of  our  said  sovereign  lorl 

the  king,  in  the  said  court  of  the  Excheg^^r  ffham^  aforen 

said.     Whereupon  all  and  singular  the  premises  b^ing 

viewed,  diligently  examined,  and  fully  HBderstood,  by 

the  oourt  of  our  said  sovereign  lord  the  King,  ifi  the  saj4 

Exchequer  Chamber ;  on  mature  deliberatiooibad  thereon* 

it  was  adjii<%ed,  that  the  judgment  aforesaid  is  in  no  wisA 

vicious  ot  defective,  and  that  there  is  no  error  in  the  r^^ 

cord  or  proceedings  aforesaid,  TTherefore  it  was  adjudged* 

(hal  the  svid  judgment  should  be  in  aH  things  affirmed^ 

and  reiAain.ia  its  full  force  and  effect^  the  said  oimse  above 

assigned  for  error  lo  the  contrary  in  any  wise  notwitfe^ 

atanding4<    And  it  was  then  and  there  fivthei  adjudged. 

4bat  the  said;OMfeo9i  Cook  should  recover^  against  the  sfiid 

Fni»cHi:G&ar4i  .■  ' i>  pounds,  awanrdedby  the  court  of 

iQliraaidaoFe»eigpn^lQiid4heii4Qg^.m  the  court  of  the  Es^ 
wlmqvegiChmhcfyw^^  aGNre9aid»>tb^tbe  s»d  CUdeom,  with  hie 
consent,  according  to  the  form  o(  tb9>  slaAf^l^.iin^noh  case 
made  and  provided,  for  his  damages  and  costs,  which  he 

^ment^j^pr^i^^,.  py  ^jejips.of  suing  out  and  prosecuting  the 
BaMjwltiof  ?r|^^  'A»|3.tterei^poh  the  record  aforesaid, 
and  also  the  proceedings  in  the  premises  bad  thereupon^ 
Sefa^fe  the  justices  and  barons  aforesaid,  were  Jiemitted 
b^f<KreiaiiT  skid  sovereign  lord  tibe  king,  wheresoever,  i&c. 

'  )by  the  jnstices  and  barons  aforesaid,  according  to  the  (erm 
«i  the  ataMie,  ^c«  and  :they  now  remain  here  ift  the  .^id 

'  oomt'of  iuir  saidtK>veareign'lord  the  king^  %  * 

-/   h'O  ^  .1, '       ..        Ctfoier.lMHth. :  '  »■  •  ••  "<-^   r-y^j* 
,^ja^SaiUAM/ib^  ihi^^^^  tTo  Writ  of  error 

f.i.?i7»TJe»;ti»$^y^»4.^dl  behjve*  cQiui^eUQViWtr»oft<i^rf  nponabiiiof 
S  JVwido^ighfe.W  oW^rfx  j»*ice,  awgnecl  T^S^k^ 

ijfot%  Wskk  im  kjngd^vn  of  Irehn^  greetipg;  Becawi^/n  jadptmest  ta 
tstl|iQ«^9«(jrd  aiHlpvpcea^ingii)  and  abo*|a  g^ws  jH^gilWt*  the  Ofmmm 
^rlrf -a  j^Minti  ?iJ'hioh  wa&  Wiod  in  our  «onr4;^f  QmiwM  Pwa$  F*«  in  »J«?- 
\.ia  ow  hlngdott  oUtel^inA*  before  yo»  enAyouj:  bwt;bwn,  {^J^'^j;'^"^^ 
3  ihf»  <Oiw.  justif es  of  iii^. 4 ^e.  t;oart,»  by  our.  writ,,  .betff^n  j^^^^  ^^^^ 


m. 


and  from 
thence  remov- 
ed to  the 
King's  Bench 
in  England^ 
and  there  af- 
firmed ;  and  ^ 
afterwards  re- 
moved into  the 
Jloase  of 
Lords. 

Lil.  Entr.sri. 
Garth.  460. 
5  Mod.  421. 
Salk.  321. 
S.C. 


Retnrn  of  the 
writ  of  error. 


Writ  of  lenroc 
to  Ifte  Chief    ' 
Jottice  of  Kn  ' 
B.  io  IreUndt 
to  examine  tte 
secor«ilifd*' 
proee<klAt|S«, ' 
ihere. 


|^.»  -  Qf  tresDass  and  ^ectnwit,  dpne  to  ^  stidJoA^  ^T^ 
hxv^  the  9aid  iticW^i;  which  Baid  recond  and  proceedings, 
with  the.  caifLse  of  the  interv^iuQ^  exTor,  wc  hai^  oauBodto 
be  broughtt  befor^us  in  oar  kingdom  q(  Irelarid,  and  the 
jnd^ei^t  thereupon,  is  affirmed  before  ua  in<oiiT'  klDj^dom 
of  If  elands  and  no^  rqmaiiiing^  before  us  in  oar  $md  king'^ 
dpm  q{  Ireland,:  manifest  error  int^rvened^  to  tba  great 
dt^age  ,of  the  said  tiich^rd^  as  we  jUa?e  r^ceii^ed  infqrma-  * 
tibn^fnom  h^  complaint:  we,  willing  the  error,  ifitiy^  be 
in  a^  dnemann^  coirected,  ^vA  /uU  and  spciedyjilstice 
done  to  the  said  parties  in  thisparticular,  commaml  yoii» 
that  if  'judgment  be  thereupon,  given,  a;id  f^ffirmed,  then 
dp  you  certify  under  your  seal,  the  record  and  proceedings 
aforesaid,  distinctly  and  plainly^  together  with  aU  things 
relatin;^  thereto,,  and  thi^  writ^  so  tnat  we  may  hare  tiiem 
oa  the  octave  of  the  Purification  of  the  Blessed  Virgin 
Mary,  wherever  we  shall  then  bei&j^R^louu/;  thal«by  in- 
specting the  record  and  proceedings  Uforeaaid,  •  we  may 
cause  further  to  be  done  therein,  what  of  right  ought  Id  be 
done,  for  correcting  the  error  therieiii :  and  do  yea  make 
known  to  the  saidJ^/An,  that  he  be  there  th^n^  to  proceed 
in  the,  plaint  aforesaid ;  and  further  to  do  and  receive  that 
which  our  court  shall  adjudge  in  the  premises..  Witness 
ohrself  at  tVestminster^  on  the  eighteenth  day  oiDtoemlji&t 
in  the  seventhyeaf!  of  our  reign. 

Laytotu 
Allowed,  Richard  Pyw. 

TH£  record  and  proceedings  of 'the  plaint,  whereof 
mention  is  within  made,  with  all  things  teaching  tindsamd, 
I  certify  to.  our  sovereign  lord  the  king,  wheresoever,  drob* 
at  the  day  and  place  within  contained^  iu  the  record  to 
this  writ  annexed ;  and  I  hare  made  known  to  the  withia  • 
named  John  Lynch,  that  he  be  then  there,  Io .  proceed  jn  . 
the  plaint  aforesaid,  as  I  am  commanded  to  do. 

The  answer  of  Richard  Payne, 

Pleas  hefire  imr  swereign  lord  the  hing^  at  the  kin^$  courts 
0^  Trinity  Tbvi,  in  the  seventti  year  of  the  reign  rf'.atO' , 
sovereign  lord  William  the  third,  king  of  Englaw^  ^Mi*' 
land,  F^9oe,  and  Ireland,  defender  of  the  faith. . '  WU^ 
itess  nr  Richard  Pyne,  knights      ,  ,.   \^   ..  ,  ,.. 

'  Savage, 

r\UE  aoremgn  lord  tl^e  king  batfi  setfl  taM^  ftUittr\ 
^^,  and  w.ell-belored  counsellor,    sir  ttiohwtd^Pyniii^ 
knight^  hi&  writ;  olose  in  these  words,  thai  m.  I^f^ay-' 
William^  Uie  third,  by  the  grace , of /6od»  &ci;,fiTo,-ouc 
trusty   ai|[4    belpred    counsellors  .  Sk  niehard  Piyne^ 

kni^;h(,  greet^g :    ]3ccai^e  in.lhe  record,,  and fl^P^'^^* 

'*  ings, 


u 


ti 


t« 


it 


4< 


*  In^,  atid  ^80  is  giving  juHg;tnent,  in  a  plaint,  wluub 
'  was  before  yoo  «irt  yonr  bretlircn,  our  justices  bf  the 
f  Gommon  Bench'  of  tile  kinp;dom  oi  Jrefaml,  T)t  onr  writ 
'  between  ^An  %ndV,  plaintiff,  &t<i /iic/iard  'Cooie,  es- 
'  <^Oire,  clefenditnt,  in  a  plea  of  Ire^iiass  apt)  ejectment, 
'  manifest  error  inteiiened,  as  it  is  aaiJ,  to  the  great 
'  damage  of  the  smd  fiickartl,  as  we  liare  received  infor- 
'  mation  from  his  Campbmt:    we,  willing  tlio  error,  if 

*  Any  there  is,  be  in    a  due  manner  corrected,  and   fiiH       ^ 
'  ind  speedy  jnitice  dhne  to  the  parties  aforesaid,  in  thi* 

'  particular,  command  ym,  that  if  judgment  hath  bo^h 
'.  thereupOTi  given,  then  scnf!  you  Under  j-mir  seal,  dis- 

*  tinctl;  and  plainly,  Hn;  record  and  proceeditigs  afore- 
'  said,  together  with  »ll  things  touching  thti  ^asie,  and 

*  this  writ,'  so  that  we  may  have  them  before  ti9,  on  the 

*  oetare  of  Ihe  Purifii^ulion  of  the  Blessed  Virgin  Mary, 

*  whereaoevcr  we   shall  then  be  in  Ireland;  that  inspe'et- 

*  ing  the  record  and  piocucdings  iiforcsaid,  wsmaycansd 
'  further  to  be  dime,  f.^r  eorrectiuj*  the  errors  therein, 
'  (riiat  of  riglit,  and  attording  to  llie  customs  of  oiiif 
'  kingdom  of  freiand  onglit  to  be  done.  Witness  dut 
'  trusty  and  weH  belrtved  coansellor  Henry,  Inrd  baton 

*  Capel,'  of  Ttwkesbury,  Sir  Cyrill  W^ck,  Irtlight,  and 
'  WtiliaM'Du.ieombe,  esq.  .our  jnatices  and  gcaefat  gover- 

'  nors   of  our  kingdom  oi  heiAnd,  at  9a;  Sili^i  Cviert,    ' 
'  on  the  Srst  <lay  of  February,  in  the  seventh  year'  of  our 
'  .FeigA." 

CaTTsaACarr,  ^  ,-.    .,,.)•. 


BY  virtfte  of  this  writ,  to  me  directed,  T  fumblr  cef-'  jtetoni  of  tin 
tify  to  onr  sovereign  lord   fto  ki^ig,  the  record  and  pro-  Writorerror. 
ceediAgs  of  the  plaint,  where.of  taention  is  wiihin  made, 
together  with  all  things  touctnng  the  same,  as  this  writ 
tl<^  direct  and  require.  .      '  '        ' 

Richard  Pyne'^ 

Pkta  at  the  king's  courts,  before  sir  RicLiird  I*yue,  hnight, 
and  his  brethreh,  justices  of  mir  sovereign  lord  and  lady 
William  and  Mary,  king  and  qvcen  of  England,  Scol^ 
iKnd;  Franco,  and  Ireland,  defenders  of  the  failh,  of 
(Aeff  fiencA,  of  the  tiingdov.  of  (relartd,  of  Ililary  rerni, 
i»  the  fifth  year  of  their  reign. 

Walker. 

TVWBJkUD*  OOOTB,  eaqtiire^  was  attacU^d  to  ins^er  Dcdaraiiop  ia, . 
•**>'t6VAftiiiJj()icA;' gentleman,  of  i  piria  Wherefore,  with  HectipeHtin 
force' an*  arms,'hB  broke  add  entered  into   the   castleu  J?^^^^  "     ' 
manor;  'and  *iTl,    tif'-Gormtnufowne;    and   two  hundred  j^bJ,  of  a  csw 
raessnajei;  two  linHrfred'  cottdgea,  two  hut] d red  gardens,  Uf,  nu^^oi^^iv.  " 
,<ine    buDtlffett'  orchartts/'^QiMe  windniills,   three    foiling 

miUs. 
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mSty  one  thoosaad  aorei  of  land,  one  theasflbd  jifcrek  of 
ineadoir,  OBethooimd  aorcc  of  pMt«re,  andMitAofMaiid 
icres  6f  ftivz»  and  heatk,  with  Ibe  appurteoMiceaf  mlUb 
Tills  and  land  #f  Garmangt&wne^  CmrrowtUmne^  Riekardp' 
Umner  Boiirmy,  Leogdetny,  Balloyp  Sianndmif  and  C&d* 
^  delbtcwne;  and  bH  and  nngahr  which  premiBes  fie  im  th# 

horony  of  Dule$ke  and  amnty  aforesaid,  which  Jadm 
Prui&Hy  gentlemaD,  oommanlj  called  Jeateo^Tiscoiuit  Gmt^ 
wumtkntme,  deansed  to  the  said  planitiff,  Jakm  Lptek^  fot 
a  term  whieh'is  not  jet  past,  iad  ejeeledihe  taid«Ms 
Zjfnch  from  his  farm  aloFesaidy  his  term  aforesaid  therein 
hioing  not  yet  expired ;  and  did  him  other  wrongs^  to  tfie 
freaC  damage,  ice.  and  against  the  peaee,  Ac.  And 
whereupon  the  said  JMn  l^uck,,  hy  Michael  HM  his  al- 
loineyt  complains,  that  wherean  the  said  Jemce  Prettmt, 
«n  die  first  day  of  May^  in  the  year  of  Onr  Lord  16&3,  at 
Garmmnttamne,  in  the  eonnty  aforesaid,  demised  and  to 
farm  let  lo  the  said  John  I^ch,  the  caslle^  msnsr»  and 
'viD,  of  Gommntiowne;  and  two  kandred  mtomagea»  two 
Irandred  cottages,  two  hnndred  gardens^  eoae  hondreil 
«ivhaitls,  three  windmills,  three  fvUiBg  mSls,  one  thou- 
sand aares  •  of  land,  one  dionsand  acres  of  meadow,  one 
thousand  aorea  of  pastnre»  and  one  thonaand  aerea  of 
furae  and  heathy  wiUi  the  ajppnrtenaneesi  in  thoTBla  ssd 
land  of  Oonnamtawne^  CarromiwBne^  *  Bidmurdtigmmk, 
BoUru/^^  beogdMOfy,  SaUoy,  Stawmkdf  and  CaddeOUmBm; 
•  all  and  singalar  which  ^emisek  liainlMhatfaiiT.ef  jDa- 
IbeAe  and  eonnty  a|imresaid»  in  «haTd'  andl  to^JioMAtt!  and 
ahiigaiar  tfte  deimaed  pvemisea^  la  tbaaaM  JbteJiynel, 
his  exeentorl)  adnmnstratora,  and' amigns^  ftnr^belscm 
of  twent^^one  years,  tbenee  neat  foOowinfr;  hyrirtneef 
which  said  demise^  the  said  JoAnlyaeAesitifeB.aeoottddiay 
of  the  monlh  of  Ifoy  aforesaid,  in  the  year  'Of  Om  Lasd 
lOOSy  entered  into  the  said  demised  premises,  with  the 
sppurtenanees,  and  was  possessed  thereof:  and  heingso 
possessed  thereof,  he  the  said  it.  C  on  the  Aivd  day  of 
May,  in  the  year  aforesaid,  with  force  addarms^  antorM 
into  die  said  demised  premises,  in  and  upon  the  posses- 
sion dbereof  of  the  saia  John  Lynch,  and  with  force  and 
arms  ejaeted>  expelled  and  removed  the'  said. JU&i  flom 
his  farmafertoaid  (his  term  afwesaid  thercns  hsln/tm- 
expsred),  and  did  and  now  doth  withhold  tha  baid  Mhn 
from  his  iarm  aforesaid,  heingso  expdiedittheiwiikHi ; 
and  thi^n  and  Acre  did  him  othetiimiiMsspiiaflBiiAfA 
peace  of  war  soyereign  lord  .and lady ithetiiciivhiuaaid 
qaeton,  and 'io  the  gk>eat  damage  q£  theaimLydkni  lapsm- 

Son  be  deekires  heis  ii^red  ai»i^ndi<iTiiyi^to<1h||<fiske 
'  ftmrithdasand  poanda  gterlingv  and  dieaefore  hd  hrial^ 
»dl  gtAff.      ids  aiA;'  Stb.     AM  the.  said>«Mby.  JL  K  hi^i  allvniay, 
'.«oiHMf  and  defenda>  the  ibxceaiid  ia^ry,  ^eh^  Aa:»dad 
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kmilh,  iiiat  ht  kASk  no  Wiae^Uj^  the  pMniiM  nlMms 

«lMafetf«|NMi«liiiii,  kk  soeli  muuaef  aad'^forafttas.tfie  said 

Jihm  covoflkAiiB  agftitut  iiim ;  tad  thereof  lie  pats  -  himaelf 

«i^n>'tli»  ooimliy,  and  the  raid  Jokn  ddtU  Utewiie  the 

ennfc;'^Aer<ifovetiie  sheriflf  ih  contmanded,  that  he.caiue 

i#  come  itere-  m  fifteen  days  1&»in  Easter-day ,  t welv6«  4Sro«  by 

whoihi,  ^ko.  and  iv4ie  neither*,  fte.  to  recoguisie,'  &>)*  beeiaiUid 

an  #eHv'<^i^e»  aamedliyie  given  to  &e  said  parties  to 

foiet  hM<ev  ^iaev    Allet«n*dty  the  procdss  bciog  tberenpoH  Jwmi^. 

cMlalkusd  -bet^tindeik   tke   parties :  afoMeaid^  the  jury  aro 

:liifM«peB:  respited  i«f  thti  said  aedi(m.hei«»iiknto  this  day, 

^thatts  Vbwfh  in*  fifteen  days  (vom  the  day  of  SuBUary^ 

then  nest  foUewiBg;  helblnB  which  day  o«r.  said  soverein 

hdytilfikry)'  late  qaeen  of  Eihglandy   departed  this    life; 

stftor  ^vbese  decease  (that  is  to  sar)  iti .  fiftem  days  of  St.  Demise  ofiilie 

MiU»^%  as.  wftU  lli^  «aid «/.  Z. .  geDtleihan,  as  the  slaid  R.  CL  ^^^^* 

i084»Hby>llMii^»tttt0rt)ie8  aforesaid,  appear;   and  tbe  jury 

•  ttor.i3ttpiMianq[itoened»  b6iog  called  likewUe  appear;  who 
'behi^eimtoil;; tried,  and  awom  to  declare  the  trtttbof  the 
lirainiaas^'dbiipon  their  oath*  declare,  that  the.  said  R.  O. 
is^gtiiltiy'of'lfte  trespass -^ and  ejectment  aforesaid  in  $«ch 
mnniMr  aiiid  %wm.  as  the  said  /.  £.  declares  against  him; 

•  aad-^-dwy-^ 'assess  the  damages  of  the  wAAJokMy  occ^  Verdict  at  tteir 
ij^len^d*hytthe  trespass  and  ejectment  aforesaid  >  besides  fortheplaia- 

ili»«xpeBifces  and  costs,  laid  oat  by  hnn  about  his  suit  in  ^' 
iMs-Mritaie, 'to  ttrolTepenee^erliDf ,  and  for  tliose  expenees 
atld<eofta'le4ix]^ticewi  Therefore  it  isadjudaed,  that  the  Judgment* 
eaid'  /.£;  v^eitfeman^  do  recover  against  the  saidJZ»  C 
liis'tk1ir<  tifoiE«Baid^'3f<et  te  iiomey.  of  and  in  tike  said  pre- 

^^^inies^'^ipiffi  die  apptMenimces,  and  hb  damages  afore- 

<  laaidj'  oeaei^sed  hy  tke  mid  jury  to  eighteen  pence^  in  the 
■UtRserafoiiteaid)  and  ^dso  thirty^^six  pounds  itxshiUitiga 

>  and  miile^eiiee,  adjtd^ed  by  th»  court  to  tbeaaid  /.  X. 

^  tritt  Ms  consent  for  his  expences  and  costs  aforesaid,  by 
wayt  of  ihereas^ :  whteh  said  damages  in  the  whole  amount 

^  l^<thirly<^lK  pdmids  ^^t  shillittgs  and  three  pence;  and 

•  teHie  saidiSi  €1  &c.  taken*,  &c. — 

Examined  by  Wdtker* 


%  •  - 


A  FffiRWARDS  (tliat  is  to  say)  on  Tr^ia^  irext  after  Seirifitcia$ 
4*^«tiW)  nierrowetf  the  JSfoty  2Hy«%,  in  ftis  jfeameTertti,  qwreexecu- 
Okt  hmi  L  £*  Irjr  Vharhs  Redmh  his  attbmey ,  ap^X^ars  *«««'»  "^• 
tefdTC'vdnr  ^orareign  loord  the  king,  at  the  .ling's  Qourt ; 
iaid'  dbejsaid  JUbi  tnraya  « tnrit  of  oar  sov^eign  lord  the 
lung^ita  ijdnimbn  tae  ^iid  JR.  €.  to  Jbe  before  ^ar  ^id  sore- 
fiDi|^  Iroir^Ote  king,  tb  riiev  if  bfe  batik  or  knows  of  any 
<Absg>li>'  sk^fef  Umss^lf,^  v^f  tbs  said  /.  £.  ougbt  not  to 
liiiT<^  li^  exeontioa  lagai))^  Him,  of  and  upon  tba^jvidgiuiBnt 
aiM^iMftid ;  aiM  it  is  gMiied  to  hdoa,'&c.  by  vrbim  Ae       * «  »  «>> 
$btitit  p{  Ae  eoun^  afmNsaaid  i$  i»temaod^di^  tM  by 

honest 
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faondkt  men,  &c.  he  make  knowa  U>  the  aaid  J2;  C.  fiMb»' 
be  before  our  sorereign  lord  the  king,  oa  Tmsday  9ext 
After  the  morrow  of  the  Boly  TrinUy,  wherMOever,  SfCmto 
shew  cMise  in  the  manner  a^resaid,  if»  &c^  and  fiirtbar, 
^o.  the  same  day  is  given  to  the  said  JbAii  to  be  there,  ^6. 
At  which  day  the  said  /.  X.  appears  before  ei^  aoverejgii 
Unri  the  king,  at  the  kiwfs  court,  bv  hia  attorney  aforesaUi, 
and  offers  himself  on  the  fonrdi  day  of  the  plea,  against 
die  said  R,  C,  m  the  said  aetion ;  and  he,  beiQg  ;Bcdeiiuil^ 
Metm  o€  ealled,  appears  not,  and  the  sherifT  doth  now  xetum  here, 
**^  that  the  said  J?.  C  hath  nothing,  <&c.  nor  is  he  to  be  foandy 

Ac.  therefore  the  sherilT  of  the  said  couiity  i3  as  befoff 
eommanded,  that  by  honest  men,  &c.  he  make  it  knowa  ta 

Afic$$ciu         ^^  *'*"^  ^'  ^'^^^  ^^  ^^  before  our  said  soyerejga  lori 
j^JQ,^  the  king,  at  the  king^s  court,  on  Wedfiesdaif  a»:^t,  af^ih^ 

morrow  ofAU-SouU,  wheresoever,  &c«  to  shew,  caii^e>  im 

the  manner  aforesaid,  if,  &c.  the  same  day  is  p?eu  to  the 

mid  /.  £.  &c.    At  which  day  as  well  the  s^d  Z  /^  jb\)r  bja 

attorney,  as  also  the  said  R»  C,  by  X.  M.  his  said  atforpej;, 

8)^pear  before  our  sovereign  lord  the  king,  a^  tt^  )Ui^'# 

eourt,  and  thereupon  the  said  R.  C.  brUiga  here  /iot»  tSU 

Bin^ofexcep.  ,c<rart  of  Our  Said  sovereign  lord  the  kbg,  before  tlus  kii^g 

Pracl  Reg.       himsetf,  a  bill  of  exceptions,  with  the  seal  of  $4r  jRmA^4 

f»t.  Pyne,  knight,  second  Justice  of  pur  said  ^lovereigaloEd.  Ui# 

1? n^w' ^'p-i'  king,  ofhfe  C^omnum  Bench  of  Mk  ki^gdpm  ofiMG»i4fiPIMl 

«S  'Jc!**         *^^  "^^^^  Jtffenm,  knidit,  one  o^  the  Justi<:es  of  thf  sfWWi 

^     *        .  eourt,  at  the  request  of  the  said  R.  C.  thereto^  a^^u^  4^ 

•         Gi>rding  to  the  form  of  the  statute  in  such  ji^^^  apdpror 

fided,  as  it  is  ^rmed,  d^sirinff  it  to  be  here  (MitaQ^,..aiid 

it  is  granted,  &cl  which  said  bip  folio wa  in  these.  ^wojKUi 

Reciffil  of  the    that  is  to'say.  Be  it  remembered,  that  ./o&Ji  Imehf  g^jjutlor 

mail,  before  Sir /?tcAard /^«€,  knight^  and  his  bretbien,. 
Justices  of  our  sovereign  lord  the  king,  of  his  benjcfi  in  tba 
"  kingdom  of  Ireland,  at  the  king's  courts  at  jQii^itii,  prfls^ 
cttied  a  plea  of  trespass  and  ejectment  agaiost  AadUni 
.Coote,  esquire^  by  a  writ  of  our  said  sovereign, lord  Uh^ 
king  and  the  late  queen,  suggesting  by  his .  de9larali«%i 
vpon  his  writ  aforesaid,  that  ./entco  Preston,  jgefit}em»|li» 
commoiiTy  ealled  Jentco,lord  viscount  6or»ian«^ou7n«,.0Ki.tUa 
first  day  of  itfoy,  in  the  year  of  Our  Lord  169^,  ^it^fj 
tkamtoume,  in  the  county  of,  &c,  had  den^sed  ai^  tpil^'f^ 
let  uate  the  b^'X'X.  the  castle,  maoor,  and  .YiQ3,ftfitifi^ 
^Mngiffume  (so  reciting  the  declaration,  as.  is^  \ 
tioned) ;  to  which  said  declaration,  ^he  saiii.^* 
his  attoriiey/  came  into  the  same  9furt,  i)eiof^iP(<^  fifod 
Justiees,  and  defeibded  the  force  and  mjury  ii|7)|^iu  ^^,aig^ 
plead(6d  that  he  the  said  R,  C.  was  not  g^Uty  9ft  t^  fi^ 
pa^s  oad  ejectment^  aforesaid,  and  thereol^  h^.ppt  ^^foiim 
HTK^  the  t^tmti*^ ;  and  tbc^  said  /.  ^^  djd  likcyifter)tnqwwff^ 
And  now  here  at  tixi  trial  of  die  issue  aforesaid,  between 

the 


\ 


tbe  parties  ^foresaid,  ^.  R,  esqaire,  of  cooDsd  villi  ibk 
aud  plamdCr,  to  maintaiu  the  issue  aforesaid,  on- the  put 
of  the  said  plaiotilT,  and  to  prove  the  title  of  the  said  Jenioo  The  pMnUK^ 
PftMtmt,  the  lessor  of  (he  plaintiff,  to  the  demised  premiaba  eyuli-ttce. 
Aforesaid,  at  the  time  of  the  demise  made  as  aforesaid, 
gare  in  evidence  to  the  said  jurors,  ^n  act  of  our  late  sovft- 
reign  lord  Charles  the  second,  king  oi  England,  of  the  par- 
liament of  his  kingdom  of,/re/«ti(/,  in  a  parliameot  yti  owr 
aaid  sovereign  lord  king  Cbarlet  (he  second,  begnn  ct 
DvMitt,  in  his  said  kingdom  of  Inland,  on  the  eighdi  daj 
of  May,  in  the  thirteenth  year  of  the  reign  of  oar  said  la^ 
•sovereign  lord  king  Charle*  the  second,  and  there  ood- 
tinned  by  several  prorogations,  nntil  the  twenty-aixth  day 
of  Oclober,  in  the  seventeentbjear  of  the  reign  of  the  sanle 
king ;  intilled,  An  act,  &c.     By  which  said  mti.  of  parlia-  ■  .  .  i 

ment  il  is  enacted,  that,  &c.  He  also  gave  in  evidence, 
that  the  said  Jenlco,  viscoaat  Gi/rmanttomng,  afiter  making 
the  said  indenture,  that  is  to  say,  on  the  eighteenth  day  ei 
October',  in  the  year  of  Oar  Lord  1690,  died,  without  isine 
male  begotten  of  his  body.;  and  that  the  said  Jeaitop,  the 
lessor  of  the  now  plaint^,  and  Jemeo  Pralom,  the  eldest 
«on  6i'Nidiol<K  Presttm,  brother  oi  Jetico  PreglOR,  \i%o 
viseoant  Gornuautmone,  mentioned   in  tha  indentore  of  , 

lease  aforesaid,  is  one  and  the  same,  and  not  liifferoit  petv- 
flons  ;  and  that  the  ,said  Jatici  Pretton,  the  lessor  of  the 
^ow  pli^intifr,  demised  th«  premisos  afores^  to.  tkff-sftid 
John  lynch,  in  Each  fanner  and  form  as  is.&xprsssed  ira 
tfie'  declaration  aforesaid;  and  that  the  avdJoha ignch^ 
by  virWe  of  the  demise  aforesaid,  entered  and  was  thRr«of 
possessed,  nntil  the  said  RickanHhote  ejected  him,  im 
■ach  manner  and  form  «s  the  said  John  l^fteh  above  com- 
plains against  him. 

.  Nekcmiah  DonneUand,  esquire,  prime  Serjeant,  at  law  of  Tlie  defend- 
onr  sovereign  lord  the  king,  .offered  to  prore  and -give  in  ■"'"'  *"'<'»"**• 
evidence  to  the  said  jnrors,  on  the  part  of  the  said  £•  C. 
fiuit  the  said  Jenico  had  no  seisin,  interest,  or  title,  in  or 
to  the  said  viUs,  laqds,  and  tenements,  and  that  he  coald 
not  recover  the  possession  mentionod  in  the  declaration 
aforesaid,  in  snch  manner  and  form  as  ihe  said  ■/ienioo  pro- 
posed by  his  sail!  ^uil;  uuJ  iLut.  ihi-  taid  Richard  was  tHtl 
guilty  of  the  trit^iia^s  ;iud  cjc-ctjiioM. aforesaid ;  and  that, 
all  and  singular  the  villa,  lanili.  ul<1  (eneineiUs.sioresaid. 
mentioned  in  the  declaration,  were  >■  iaed  and  #e4)»esl«red 
into  ^he  IiauJs,  and  to  the  use  of  0',rie*the  first,lateki^ 
O^Bngland,  after  the  (wftnty-lhird  day  of  Octetier,  in  the 
jear  of  Oar  Lord  104^.  And  the  suid  N.HotiwlUmd,  ui 
the  part  of  the  said  ilefendant,  produiced  and  gavewievi- 
(teuci)  to  the  gaid  jurors,  that  il  is  furthe^.pron^^  by  ibe 
said'  aei,  that,  &c.  And,  the  said  lf.J)o^^«S^Md  forlber 
affiled,  aiidwonld  have  proved  in  evideoce.to  thf  '"ii 
-■"■ ■  ■'  ■'    ■  ■    '    "  jurors. 
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iB^ibo  dadivatitfD  ^Sunhmi,  were  in  the  tebitt  of  the  9ut 
M^^CLMibo  line  of  nekiag  Ihe  eaid  aot»  as  eaeigftee  of  tlie 
tfdd  atttl  Qf  MoutUraik,  lioing  tke  eon  eftlie  said  esii ;  ^mi 
tbe  lan4e  aforesaid  beiof  didy  aesigiied  and  Kmiled,  to  \am 
asd  hb  beiriy  aocordi^g  lo  the  tnio  intent  of  tiie  said  aet  { 
^  and  that  the  said  landain  the  deolaration  were  the  lands 

y^  of  the  said  Yiseonnl  ^hrmamaiawme,  and  by  the  said  ehniae 

or  provision  to  be  restored  to  him,  after  a  reprisal  made  tm 
Ab  said  Miekard ;  ftoA  that  the  said  lands  and  leteinents 
do,  and  at  the- time  of  making  the  said  net  of  explanation 
did*  contain  one  thomsand  Ibnr  hundred  acres  ai  knd ;  and 
that  no  other  foffeited  lands*were  assigned  to  the  sod 
Siehamt,  as^assignee  to  the  saideari,  or  to  any  nthef  per^ 
son,  Ibe  heirs  or  assigns'  of  the  said  earU  in  salisfiMtien 
thereiof,  eneept  landa  oootaiMng  •  dne  thonstod  and  one 
hundred  aerea»  and  no  mose>(  WkA  thai  no^  saftiaftction 
WHS  inado  torn  Ihn  eente  andpaoOts  of  tbe  sa}diaAda,xe* 
eaiied  by  tibe  said  lord  meottnt  fieramnslotMia^  sated  in 
Iba  saidaot*  oirbyhis  a^iMIs,  nfter  the  eMy  npon  the 
pnannsesy  made  by  him  as  aftnraiiaid:  and-for  tfiea64raasons« 
and  until  thefntt  nntfbetrof  mwlhtosiaiil  fbnir  inndked 
nana  bu  aoignad  to  the  said  JiMeKd,  it^shtis^^ecian'^  the 
said  eBe<thoqsaluLfonr  hundred'  aofea^:  mentioned  inndM 
said  dealati^ioni,  nnd  until  satisfiMtfoA  he  made  «b  Idm  te 
^  ra^tai^and  tproAtn  of  Ihe^^renisoa  nforeMfid,  aooardin|$ 
to  the ino/intanlkm of  theaaid  (not,  the  said uisconnly  nr 
kin  assignst  ought  not  to  b^  reeleml  to  -the'  ^bnemanta 
nforesaid,  mentionad  in  the  deokaatioji.aforeaaid.  And 
tho.  saidiVl.DMmelfefid  fnrtheir  shewed  and  gnr^'inarH 
danooi  tA  «ihd.aaid  jurersr  tfast  Ihe  said ^^Mer,  lute  vis^ 
eount  CjfonRouslsunif ,  was  reslared  by  (the  u«id^4Mt,  iml 
wae  altainted  of  high  treason,,  eouvnitied  against.4iHaBdvei< 
feign  lord  the.  kii^  that  now  is,  aiid  our  late  sorUreign  ladyt 
lk«i|uaiin^  tfcm  is  tos4y,  mi  the  Ventk  dnyi>f  i^iil^  in 
tbu  tlnad^yovr  ol  lfaeir.ruu^;.hy¥iielnewhere<tf;^ 
.1  .  buidst  and  teneauNits  Ireae  AivfiiMd  to*  the  laud  kingund 

^90K^  without nny .oflSee o» in^aiaitien  tabe found  tbemt^ 
of,  fieaoidintf.ietha fbnuof  the  8|ailuteinsuol)&naietead& 
»d>!rai^  and'  W  laaaetf  HMeaf  wei»  ssuiP«»dntq  thfc 
banw  of  oua  saM  sovereign  lend'  the  jhh%  tfcatrukiw.isi 
imd.  of  euTc*  aeueBO^^  My  the  im»  •  ^f^oen)  wtNy^utelthct 
aaidJEsakoi  menlaawed,  fa  4|teiaaid  doolarslinihvd^MU  Mi 
pna  no  pome^aien  ^r>seiain«%<  hie  ventft^?  iMBc^Unoi  ^ 
hands  qC  out  said  senrereign  Itirdf^dlu  king'dbal  no^  ie;  sad 
our  said  sovereign  lady  W/  ^aeen»  wure^nod  fronit^enae 
^.^.  aemesod;  so  that,  iat  diat  reas0n«  '-^  .denliadiof  the 

fireiuiBes  afeuesaid,  suppasedfio-.h*  taade^tb  IliRssidtJdUk 
llie  evidence  I^fndk,  was  jarslid  and  of  ho  effect^ -and  Jmp'feithui  shewed 
iadUpate.        j^  ^^e  ia.-^iidencolQthe^sUid  johrorSy  that  aninstru^ 

,1     !  meat. 


ttptki  mdimdl  inirfititigr  iwtte  pfM^  bMb^  jjbtetiri. 

wmipotdBg  9m  inrolment,  ia  1ii»  «xcteqii9r»<.«<^«it  o^dtfV 

iBibdB  b jr  tke  aaiil  ^ommiasioiieM;,  Cbrtbe  executibiftN^f^tM 

aiM  9tit  of  parlMtneat,  tawit,  aa^ofder  he^Hilg  dste-'iw 

firfil  day.^  Jammry^   in  the  year  olf  Our  Loidi  iQdd;, 

ahewn  ia ovideooa to  tbteiaid  j««on,  hr^ Robmi RMhfhick    > 

^tqnJk-e^  of  ooans^  for  die  j^aiatiff,  ow^t  ndt  to  liii^o. 

faee&r^«tt  in  eTMenee  to  the  said  jurora,  wittMMU  proofif 

v^aiD  the  oatii  of  witMessea^  that  the  aaid  order  waa  aigoed 

and  aealed  by  the  said  ooaraaiasioiiers;  becavae  k  waa  aot 

oi'tfseat^^  nor  was  anjorderof  itself  a  record;  and  bo 

fte,aaidA[.  JD.  deaired  the  said  jvatieea  before  whom  iho  Reference  to 

irud  was  of  the  isaae  aforeaaid^'  to  htfbnn  tte  aaid  jarors,  ^^  5^H*^ 

ami  declare  to  them  the  law,  of  «a]id  eoncemiag  ihe  jpre- 

mkwR»z  and  that  the  demise  aforesaid*  made  to  <ho  ylaui* 

tiff,  waaiwvalid,  for  4he  faasoai  tfoi^oaaid;  and  thai  tb« 

aaid  JktdmPreg^ML  ought  not  to  be  restored  to  tho  pro« 

HMaea,' for  4he  impediiiieftl  and  reaaosa  afoneaaid,  wbiobr 

asoardiB^  ^  the  mnai  aad  effeatof  the  aaid  statatOt  oagbt 

to  bejMpaosned  hefiiro  heahodbl  |w  i«8ip#ed:  bat  tho .  saiit  Thek  deter. 

jaatiaaa  ^affirmed  to  the  aaid  jiuiora»  that  the  taatter  ahowii  "'^^"^°* 

tylhtiatiiiJHL  IK  ia  auaaor  aad  fotaa  aforeaafd,  waa  of 

fianitifcaviiig -or  naiataiiiit^  the  eaUabtlon';  whoii^iMQii.Prajferera 
iMm  aaid  JI^.-jPl  •aawMtteh'aatho  kiatteraCaatottHlahawiihv  biiiof  excep- 
tliaU^oodipiMiMsed  aiidg^fa  a^td^       <ia  aaid  laioffft^  ^^'^ 
^swi^daaor Mae  amaav  bythe  trerdi0t«f  d|ea^  j<^^ 
vaqiiBBledJthe  aaid  jualieea,  aooofdii^  to  tbofiDHnepi  of  tho 
a(baliite.iauoi»ehfisae  mMfeaiid  fmtided^  to  aed  ihta  pre>* 
aouthiUof  oticttBtiona,  whieh  ooataina in  itwlf'  dba-jmiit 
tars  aifiireaaid,  ahewn  by  fho  aMd  N-  ia  ovideDa0  (o  lUi 
aaid  jaoofas,  ia  4he  maaaor  anid  fona  aforesaid;  whieh 
aaid  jaatioes^  at  the  refnest  of  the  aaid  M  aooordli^f  to 
tbaform  of  the  atatnte  ia  aiieh  eaae  made  aaid  jpravidad; 
aaaiad  tbia  piwent  Ui,  at  tiba  fchiifa  eoast  afinoaaU^  ^ 
Ihofiiarth4i^of^)i6nii»y,  iathoyeaflrof  OvrLoadlOM: 
&.CW.  J.Jefiamim.    Ami  Hm  aaid  JUataMi  OSMo  ptaja  S^ifmAmtn^ 
Amntoi  oar  aovaraiga ioni  tho tiag*  to  aaamma tho  aidd  the Jestiees to 
SUMtwimdCmc,  iaiigM^  aad  Sir  Jbika  Jefrnm,  fa«^  ordTny^ 
tho  joatiaea abnaaaid,  ti^  thojbe  foefiire  ouraMdaiiva^-  seals. 
fcigiilanitho  fca^,  whaaeaoeror,  dsa  aad  it  ia^  graatad  ^ 

taithoai;^  ita.  b^f  wUch  Uio  asid  jasdoea  aro=cawwijriu<ted, 
that  Ooj  boh^iaoaa  ifoaaroUgjii  lord  the  kiag,  cnSatmit^ 
dUy  HBit»^'a(fertiMBierfowof&ia^jSfarlia»  wltf^reaoevei^ 
teb  to<  daair  or  ai^EMarbdigo  the  bi^  of  eaoeptloaa,  io  bo 
asaariadto  have,  bean  aealod  by  tbeai  tiJ^  aforesaid,  aoeoid- 
im  to^thoifcrhi  aad  offset*  of  tike  atatute,  &o.    At  which  TheJotticct 
d^>tfaA8saifi  aiokmtai  C^'  iaod  J^ktt  JtjBf^nnm  persoaaUv  appear,  and 
ifi^^tmhhfihni  oxa  aaid  ^ti^Kei^  IcH^iho^lciag,  at  tbte  ^'f^J^' 
^mi^^ymtt^mu^ a4sfe|owkdgo.tho  aeai^'assoiM't^ ^^^^^ .    ^ ^'^^^^^ ' ' 
tii  ill!  been 
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been  put  to  tiie  said  bill  of  exceptions,  to  be  tbe  teals  of 
tbe  said  Richard  Cox  and  Johu  Jeffersmt.    And  therenpon 
the  said  Richard  (hate  brings  into  this  court  of  onr  said 
aorereign  lord  the  king,  before  the  king  himself,  another 
writ  of  error,  in  the  premises,  directed  to  Sir  Richard 
Reynell,   knight  and  baronet,    chief  JHStice  of  our  said 
sovereign  lord  the  king,  in  these  words,  that  is  to  say^ 
WiOiam  the  third,  bjr  the  grace  of  God,  &c.  to  onr  trusty 
and  weli-beloved  counsellor.  Sir  Richard  Reyneli,  knight 
and  baronet,  onr  chief  justice  assigned  to  hold  ple:is  be- 
fore us  in  our  kingdom  of /re^iuf,  and  his  brethren  our 
Justices  there,  greeting:    Forasmuch  as  in  the  record  and 
proceedings,  on  a  plaint  which  was  levied  in  the  court  of 
Common  JBench^  of  us  and  of  the  lady  Mary  our  late  queen, 
before  our  trusty  and    beloved  counsellor.   Sir  Richard 
Pytte,  knight,  our  chief  justice  of  the  same  Bench :  and 
also  in  giving  judgment  on  the  same  plaint,  which  was 
given  in  our  court  of  Common  Bench^  between  John  Lynch^ 
gentleman,  plaintiff,  and  Richard  Coote,  esquire, .  defend- 
ant, of  a  plea  of  trespass  and  ejectment,  manifest  error 
intervened,  as  it  is  alledged,  to  the  great  damage  of  the 
said  Richard^  as  we  have  received  information  from  his 
complaint;   we  command  you,  that  you,    inspecting  the 
record   and .  proceedings  idToresaid,'  cause  further  to  be 
done  for  correcting  the  errors  therein,  what  of  right,  and 
according  to  the   law  and  customs  of  our  kingdom  of  he^ 
Imndt  ought  to  be  done.    Witness  our  faithful  and  weD- 
beloved  counsellor  Henry,  lord  baron  Capeli^  of  Tachei' 
bnryf  deputed  our  general  governor  of  our  kingdom  of 
Mreland^   at  the  king's  court,   on  ,the  thirty-first  day  of 
Jfny,  in  the  seventh  year  of  our  reign. 

'  Corr  and  Ciirr,  by  (karr. 

Allowed,  R.  KegnaiL 

And  thereupon  the  said  Rithard  Code,  by  bis  attorney 
aforesaid,  comes  and  pleads,  that  in  the  record  and  ore- 
ceedings  aforesaid,  and  tdso  in  giving  judgment  as  arore- 
said,  there  is  manifest  error  in  this  respect,  that  is  to  say, 
that  by  the  record  and  proceedings  aforesaid  it  doth  ap- 
pear, that  the  judgment,  given  in  &e  plea  aforesaid,  was 
given  for  the  said  John  Jjfndk  against  the  said  Riekmd 
Coote^  whereas  by  the  law  of  the  land  of  this  kinsAom  of 
jfrekmd,  judgment  ought  to  have  been  given  for  tibe  said 
Richard  Coote  against  the  said  John  Lyneh,  by  reason  of 
which,  and  other  errors  being  in  the  record  siiid  proeeed- 
ings  aforesaid,  he  the  said  Richard  Coote  prays  that  the 
said  judgment  be  reversed,  annulled,  and  rendered  inef- 
fectnal,  &c.  end  that  he  may  be  restored  to  all  thii^ 
which  he  hath  been  deprived  of  by  reason  of  the  jvdgment 
aforesaid.    At  which  Sahtrday  after  the  iBorrour  of  SaM 

Mmriin, 


A^rawDix^  vb«.n.  ^% 


Mfi^flii,  »  weft  Ike  MM  mdmmi  m  thi  Mli/dl%  bg| 
thf»r  aUornies  aforesaid,  appear  before  oar.aaU  Mmnumiff^ 
lord  Ifte  kto!^,  vhennpoB  tk^  aaMJIictenf  aa  Mare  ayara# 
that  in  the  reeord  and  pwcadta|pi  afereiaiJ^  ttid  abo  itt 
giriM-jn^riHeiit  as  aforo»iifl»  maiiifaAt  enr^  ialenre^^ 
alled|^i^  tim  error  AlbreseM  above  aiaigoed  hf  tbe  aaid 
iiicAiinl  in  uaamet  afereaaidi  ami  pfejt  Ibat  tJbe  jcdgmenl 
a^HresaKf,  for tbet andetber ertoraben^mtbereeord^idl 
froccedtegp  aioresai^f  tamf  be  reveraetU  aaenlled*  end 
veederod  altogelber  ineiecteal;  aad  tbal  be  aiajr  be  re* 
fttoredl  to  aH  tl&ga  wbieh  1m  haih  beeti  deprived  ef  hy  reai 
boil  ef  tbe  judgment  aforeeaid;  aedlhalUie  said -loiiftte^ 
Jem  to  the  elrors  afereaaid;  and Ckat  tbe  ooavt  eC oar  aud 
iforerei^  lord  tbe  bitig  n^  oew  bece  preeeed.  to  mm  exr 
andiiatiDQ,  as  well  ef  tbe  reeord  and  prooeedings  afure« 
iabi,  asof  the  said  matter  above  iMJ^mkl  lQretr«i&  Aii4 
Qie  said  John  Ltptdk  avM<B,  that  neither  in  tbe  reooid  and 

rceediaga  aforesaid,  nor  in  giving  jadgmeat  as  efoifoeaidt  JwtAtt  id 
tbeiVi  any  error  wllalsoewMPt  md  be  libewiae  pnf  a^  error, 
that  the  court  of  onr  said  sovere^a  lord  the  Idag  ma^  pnH 
i^eed  to  vn  examinatien»  as  weM  of  the  reeord  aw  pseeeodn 
tugs  aleresatd»  as  ef  tbe  said  mattev  above  assilgned.te 
error;  end  that  tbe  jndgment  afove^aid  maybe  inall  re« 
speets  affirmed :  and  boMuse  thfrcodrt  ef  oar  Mud  severaig& 
lord  the  king  Is  not  yet  advised,  lirhet  ja(%ment  tagive  ol 
bad  apoo  the  preauses,  a  day  is^  therefore  gLven^  to.  Um.pae« 
lii^s  aforesaid,  to  be  before  oar  said  aovereiga  UunI  the 
ili^,  till  tbe  octave  of  Stdni  Biiary^  wheiteoeaev  he  simll 
tten  be  in  Irekmd^  to  hear  their  jadgnieat  of  and  iipaa  tha 
premises,  for  that  the  effort  of  ear  said  sovemga  lord  tha 
king  are  not  yet  advised  thereof,  &e.  At  wbich  day  tbd 
said  parties,  by  their  said- attomies,  catne  before  oar  saiA 
sovereign  lord  the  kiqgi  Utthe  king's  coe|t;  vherenpoa^ 
the  premises  being  viewed,  and  by  the  coart  of  onr  said 
aovereign  lord  the  king  fitUy  aaderstood^  itauL  apoa  diKgant  « 

CKaminatioti  as  well  o(  the  record  and  proceedings  afor^ 
said,  -and  the-  jadgnimit  theriujwaf  as  elsa  of  the  stfid 
eaases  above  assigned  fo9  ernnr  by  ^e  9tid  ISMaMl.CcMr^ 
and  opon  umtare  delibentiaa  therenpen  bed,  it  eppeard  ta 
Ibe  co«»t  of  oar.  said  sovereign- lord Uie  king,  that  there  ie 
bo^errvr  ia  the recoed;.  therefore  it  ie  «4iadg^d,  tb^ttJie  Jndipiieiit af« 
laid  jUf^aiiratba  ia  all  I'espeots  aSrai^d,  aad  thai  It  re-,  ^^^^^b^ 
iMNfi  in^U  ibrree  andeffret,  the  said  cmtfc  mid  maUevs, 
above/  itaiiigned  for  error,  in  anywise  netwith^taailiagi 
ilndvi^'jit,.fortbar  adiadged>  that  he  tbe  said  JL  jL  do  re^ 
eeaerteCiiiafilbe  said  AC.  eigbleen  peunds  sii^teen  shd- 
Ikigii  glariiiig,  for  kis  damages  and  co«ta»  which  be  ba^ 
a9sm<tied«iby.|«asaii^Cdela^iog  the  exeeatam  of  the  jodgp- 
aipBl  i<>f  asiiidf  by  jaeaaafo^proMoatiiig  Uia  said  wr^of 


579 


AFPENDIX<  NO.  fX« 


A.wi^ment  of 
errors  in 


Joinder  io 
error. 


error  in  the  pfremises;  uid  that  tke  nid  Jl  X.  hare  his  ex* 
ecotion  thereof,  drc. 

.    Afterwards,    that  is  to  say,  on  Fridty  next  after  tha 
morrow  of  5ata<  Martim^  in  this  same  Term,  the  said 
R.  C»  appears  before  onr  said  sovereign  lord  the  kipg  at 
WeBtminster^  by  John  LUbf  his  attorney,  and  deelaresthat 
in  the  record  and  proceedings  aforesaid,  and  also  in  ^j- 
ing  judgment  aforesaid, — and  moreover  in  the  affirmance 
thereof  there  is  manifest  emor  in  this  respect,  that  is  to 
say ;  that  by  the  record  of  the  judgment  aforesaid,  and  the 
affinnance  thereof,  it  doth  appear^  that  the  judgment  afore^ 
said  was  given,  and   affirmeid  in  the  manner  aforesaid,  for 
the  saidJoAa  Lynch  against  the  said  Richard  Coote^  where^ 
as  by  the  law  of  the  land  of  tbjB  said  kingdom  of  Irelamd^ 
jadgment  ought  to  have  been  given  for  the  said  Richard 
Coote  against  the  said  John;  therefore  it  is  manifestly  er- 
roneous in  that,  respect ;  and  this  the  said  Richard  is  ready 
to  verify;  wherefore  he  prays  that  the  said  judgment  and 
the  affirmance  thereof,  for  those  and  other  errors  being  in 
the  record  and  proceedings  aforesaid,  be  reversed,  annul-* 
led,  and  relidered  altogether  ineffectual;  and  that  he  the 
said  R,  C.  be  restored  to  all  things  which  he  hath  been  de-> 
prived  of  by  re^ason  of  the  judgment  aforesaid,  and  the  af- 
Srmanco  thereof,  and  tliat  tlie  said VoAa  may  rejoin  in 
those  errors.    And  th6  said  John  by  Jpnatluin  Bolt  his  at-* 
tomey,  comes  graiii  here  into  this  court,    and  having 
awarded  the  -errors  aforesaid,  he  forthwith  pleads,  that 
neither  in  the  record  and  proceedings  aforesaid,  or  in  giv- 
ing the  judgment  aforesaid,  or  in  the  affirmance  thereof,  is 
there  any  error  whatsoever,  and  prays  that  the  court  of 
our  said  sovereign  lord  the  king  may  proceed  to  an  exam- 
ination, as  well  of  the  record  and  proceedings  aforesaid, 
as  also  of  the  matter  abov^  assigned  for  error;  and  that 
the  said  judgment  be  in  all  thipgs  affirmed,;  and  because 
the  court,  &c. 


Writ  of  error 
in  parliameut. 


TM^ILLJAM  the  third,  by  the  grace  of  God,  &c.  To 
'^^  our  trusty  and  beloved  ^\r  John  Holt,  knight,  our 
Chief  Justice  assigned  to  hold  pleas  before  us,  greeting: 
Because  in  the  record  and  proceedings  ot  a  certain  plaint, 
which  M'as  levied  in  our  and  our  late  queen  Jlfary's  court 
of  Common  Bench  of  the  kingdom  of  Ireland,  before  Sir 
Richard  Pyne,  knight,  and  his  brethren,  our  and  our  said 
late  queen's  Chief  Justice  of  the  same  court,  by  our  writ, 
and  also  in  giving  judgment  of  the  said  plaint,  which  was 
given  in  our  court  of  Coiamon  JSeneA  ai'oresaid,  between 
John  Lynch,  gentleman,  and  Richard  Coote,  esquire,  in  a 
plea  of  trespass  and  ejectment,  done  to  the  said  Jehn  by 
ttie  sM Richard;  which  said  record  and  proceedings,  with 
Uie  causes  of  error,  we  caused  to  be  brought  before  us  in 

our 


bnf  said  kingdom  of  IrelanA,  and  the  judgment  was  tb^rci- 
upon  affirmed  in  our  kingdom  oflrehnd;  and  we  therenpoii 
Caused  the  said  reeord  and  proceedings,  with  the  eause  of  < 
the'  error  intervening  therein,  to  be  brought  before  u«  in 
England^  and  the  judgment  is  theretspon  affirmed  before 
us  in  Eaglandx  manifest  error  intervened,  as  it  is  said,  to 
the  great  damage  of  th^  said  Richard,  as  we  have  received 
information  from  his  complaint :  Wey  willing  that  the  errors 
if  any  there  is^  be  duly  corrected,  and  full  aiid  speedy 
justice  done  to  the  parties  aforesaid,  command  you,  that 
if  the  judgment  in  the  Common  PleoM  of  ouf  kingdom  of 
Ireland^  and  in  our  court  before  us  in  England^  be  affinued, 
then  do  you  without  delay,  plainly  and  distinctly,  certify 
the  record  and  proceedings  aforesaid  i  together  with  all 
things  touching  the  same,  to  us,  in  our  present  parliament  s 
that  we,  inspecting  the  record  and  proceedings  aforesaid^ 
with  the  consent  of  the  lords  st>iiittial  and  temporal,  in 
parliament  assembled,  for  ck>rrecting,  those  ^errors,  mi^ 
further  cause  to  be  done^  what  of  right,  aitd  according  to 
the  law  and  customs  of  this  our  kingdom  of  England,  oaght 
to  be'  donf>.  Witness  ourself  at  We%tmuuter,  on  thc^ 
twenty-sixth  day  of  January,  in  the  ninth  year  of  .our 
reignt 

Si  Tervg. 

*rhe  answer  of  Six  John  Holt,  knight,  the  Chief  Jiistice, 

within  uamed. 

The  record  and  proceedings  of  the  plaint,  whereof  men* 
tion  is  within  made,  with  all  things  touching  the  same,  to 
the  lord  the  king  within  named  in  the  present  parliament, 
with  my  proper  hands  I  have  produced,  in  a  certain  record 
to  this  writ  anuexedi  as  I  am  within  commanded. 

J.Holi. 

Pleas  before  our  ^ereign  lord  the  king,  o^  Westminster,  of 
•    Michaelmas  Term,  in  the  eighth  year  of  the  reign  of  our 

Mooereign  ilorel  William  the  thirds  now  king  o^  England » 

tSiC.  HoU,  347. 

AT  whicti  day  the  said  parties  come  before  our  sovereign  Jadgment  itt 
lord  the  king  at  Westminster,  by  their  said  attornie^,  the  King'i 
and  all  and  singular  the  premises  being  viewed  and  fully  -B^a^A- 
understood  by  the  court  of  our  said  sovereign  lofd  the 
king  now  here,  and  upon  diligent  examination  and  inspec- 
tion, as  well  of  the.  record  and  proceedings  aforesaid,  and 
the  judgment  given  thereupon,  as  also  of  the  said  causes 
and  matters  by  the  said  Richard  Coote  assigned  for  error, 
inasmuch  as  it  appears  to  our  said  sovereign  lord  the  king,- 
that  neither  in  the  record  and  proceedings  aforesaid,  noi' 

P  P  2  ill 


^kPFSH DIX,  NO.  IX. 

lit  giriag  the  jwdgment  aforesaki,  is  there  atij  error  wImI- 
soever,  and  tW  the  record  is  in  do  wise  Ticioiis  or  defec- 
tive; il  is  sdjudgedv  that  the  said   jadgmeHt  be  in  all 
respects  affirmed,  aod  remain  in  its  foil  force  and  efiect, 
^  the  said  causes  and  matters  sasigned  for  error  in  any  wise 
notwithstanding:  and  Jt  is  further  adjudged  by  the  conrt 
of  oojr  said  siDrereign  lord  the  king»  that  the  saidJo&n 
iAfneh  do  recover  against  the  said  Rickard  CooUf  finrty-fonr 
ponnds*  now  here  adjudged  in  the  said  court  of  oar  sa«i 
soTeireign  lord  the  king  (according  to  the  form  of  the  sta- 
tnle  in  such  case  msda  and  provided),  to  the  said  Jokm 
Ljfn^f  for  Im  expences,  costs  and  damages,  which  he  halh 
snaUined  by  reason  of  delaying  the  ezecutioa  of  his  judg- 
ment aforesaid,  by  means  of  prosecuting  the  said  writ 
of  error;  and  that  the  said  Zyac4  have  his  execution  there- 
upon, &c. 
Assignment  of      Afterwards,  that  is  to  say,  on  the  fourth  day  of  FebrU' 
error  in  par-      ofy,  in  the  tenth  year  of  the  reign  of  WiiUam  the  third, 
liameiit.  now  king  of  EiifflaMd,  Szo.  the  said  Bokert  CoUe^  by  Jo/bi 

Idify  hb  attorney,  comes  and  pleads,  that  in  the  record 
and  proo6edtngs  aforesaid,  and  also  in  giving  judgment  as 
aforasaid,  and  in  the  several  affirmances  of  the  judgment 
aforesaid,  mentioned  in  the  said  record,  there  b  manifost 
error  in  thb  respect ;  that  b  to  say,  it  doth  appear  by  the 
said  record,  that  the  judgment  aforesaid,  given  by  the 
said  court  of  our  said  sovereign  lord  the  king,  before  oi|r 
said  sovereign  lord  the  king,  at  the  king^i  court  in  the 
kingdom  of  Ireland,  and  in  aU  things  affirmed  in  the  court 
of  our  said  sovereign  lord  the  king,  before  the  king  him- 
self, whereas  no  such  affirmance  of  the  judgment  aforesaid 
ought  to  have  been  given :  therefore  it  b  in  thb  respect 
lAanifostly  erroneous :  and  he  prays  that  the  judgment 
aforesaid,  for  that  and  other  errors  in  the  record  and  pro- 
ceedings aforesaid,  be  reversed,  annulled,  and  rendered 
altogether  inefiectual ;  and  that  ha  be  restored  to  all  things 
wbiete  he  hath  been  deprived  of,  by  means  of  the  judg-' 
ments  aforesaid;  and  that  the  said/oAnZyiick  xiejoin  to 
the  eri»r«  aforesaid* 

Edward  Narik^. 

And  the  said  J^kM  saith,  dmt  neither  in  the  record  and 
proceedings  aforesaid,  nor  in  giving  judgment  as  aforesaid, 
fs^  there  any  error  whatsoever ;  and  he  also  prays  that  thb 
high  court  of  parliament  may  now  here  proceed  to  an  ex- 
amination, as  well  of  the  record  and  proceedings  afore- 
said, as  of  the  premises  above  assiened  and  alleged  for 
error  by  the  said  Richard €ooie;  and  timt  (he  said  judg- 
ment be  in  all  things  i^rmed. 

Carikew. 

No.  X. 
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Declaration  ly  original  for  the  mesne  prqfiti, 

'Wtn-eestergkire,  m.     30 HN  BVMHAM,  llrte  of  Willersey,  LiI.  Entr.  t9f» 

^  in  the  county  oi  Gloueetiter,  ye6vMm, 
was  attacbed  to  answer  JhEAft  Underhiil,  of  a  plea  where^ 
fore,  with  force  and  arras,  be  broke  ATtd  entered  three  iae&- 
Btiages,  five  bandf^ed  acres  of  land,  two  hundred  acres  of 
ineadow,  and  two  hundred  acres  of  pasture,  with  the  ap*- 
piirtenan<5es,  in  Treddinfftonf  in  tlie  county  of  Wotce$ier 
Bforesaid,  and  expelled,  pnt  out,  and  remoTed  t^e  said 
John  Underhiil  from  the  possessiOQ  and  occDpation  of 
-bid  said  tenements,  and  kept  and  eontinoed  the  said 
John  Underhiil  so  expelled,  p«t  ont,  and  reoioiped 
from  tbe  possession  and  occupation  of  the  same  for 
«  long  sp^ce  of  dtiie ;  and  during  aU  that  time,  had  and 
Ireceived,  to  his  own  use,  all  the  rents,  isaiies,  aad  profits 
of  the  said  tenements,  being  of  the  yearly  talue  4if  two 
liundred  pounds ;  and  other  injaric»  the  ssnd  John  Uriider^ 
hitl  titers  did,  t6  tibe  ^eat  damage  otf  the  said  John  Under^ 
MHy  and  agaitist  the  peafce  of  our  Jsovereign  lord  tihe  kiogy 
tits  oroWn  and  dignity :  and  hereupon  the  said  John  Under-  " 

^iil,  by  CHIbs  Taylor  his  attorney,  complains  that  the  .saitl 
John  ihtrhartt,  on  the  first  day  of  June,  in  ^be  fifth  year 
trf  the  reign  of  his  present  majesty,  with  force  ^and  nrma, 
i>foke  and  entered  the  sttid  three  miessnages,  ^ve  hundred 
'acres  of  land,  two  hcmdred  acres  of  meadow,  and  two 
•htilidred  acres  <»f  -pasture,  with  the  sppartenances,  ili 
iVeddirtffton  aforbsaid,  in  the  sakl  county  of  Woreestef^ 
tsid  expelled,  pttt  out,  and  ^emo^ed  the.  said  John  UnderhnU 
from  the  possession  and  occupattda  of  his  said  tenementa, 
and  kept  and  cpu])itiued  the  said  John.  Underhiil  so  expelled^ 
put  out,  and  rentoVed  from  .the  possession  and  occupation 
of  the  same,  for  a  long  space  of  time;  that  is  to  say,  from 
the  said  first^ay  of  June,  in  the  tenth  year -aforesaid,  until 
the  day  of  suing  oSut  the  original  writ  of  the  smA  John. ^UA- 
derhill;  and,  during  all  that  time,  had  and  received,  to  his 
own  use,  all  the  rents,  issues,  and  profits,  of  the  said  tene- 
ments, beia^  of  tbey«»r!y  ^ahie  of  two  hundred  podnfis ; 
and  other  iajuries  to  the  said  John  Underhiil  then  and  there 
did,  «to<  the  >  great  damage  of  the  «aidt/o/m  Underhiil,  and 
ag^nst the 'peace  of  o^r  aaid  sovereign  lord  the  king,  his 
i^'o^'n  «aiBfd  >digni<7 :  wherelo>re  the  said  J4ihn  UndorkillsKyw 
that  ho  is  ji^nred,  and-iurth  sastaiiied  damage  to  the  valu^ 
of '  fifty  >pouiIdi^$  and  ^lel^efore  he  bfinga  his  suit,  &c. 
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DerJaratiamt  by  bili^  for  the  mesne  profits  and  costs  H 
ijecimeni^  after  judgment  by  default  against  the  casual 
ejector, 

Middlesex,  $s.  JAMES  THORNE  com^\im%  of  WiUiam 
^  Ooodhali^  being  in  the  custody  of  the 
inanhal  of  the  Marshalsea  of  our  sorereign  lord  the  king, 
before  the  king  himself,  for  that  the  said  WiUiam^  on  the 
twenty-sixth  day  of  March^  in  the  eleventh  year  of  the 
reign  of  his  present  majesty  [the  day  on  which  the  eject- 
ment was  laid]  with  force  and  arms,  broke  and  entered 
one  shop,  one  parlour,  and  one  cellar,  part  and  parcel  of  a 
certain  messuage  or  dwelling  house,  with  the  appurte- 
nances, of  him  the  said  Jamest  in  the  parish  of,  &c.  in  the 
said  county  of  Middlesex,  and  then  and  there  expelled,  put 
out,  and  remored  the  said  James  firom  the  possession  and 
occupation  thereof;  and  kept  and  continued  the  said  James 
so  expelled,  put  out,  and  remored.  from  the  possession  and 
occupation  thereof  for  a  long  space  of  time ;  to  wit,  from 
thence  for  the  space  of  nine  months  then  next  following; 
and,  during  all  that  time,  had  and  recei?ed,  to  his  own 
use,  all  the  rents,  issues,  and  profits  of  the  said  severa) 
premises,  being  of  a  large  yearly  ralue ;  to  wit,  of  the 
yearly  Talue  of  sixteen  pounds :  by  reason  whereof  the 
said  James  was  forced  and  obliged  to  lay  out  ]ind  expend, 
and  did  lay  out  and  expend,  a  large  sum  of  money,  to  wit, 
the  sum  of  twenty  pounds,  in  and*about  recovering  possesr 
sion  of  his  said  shop,  parlour,  and  cellar,  with  the  appur- 
tenances, to  wit,  at  the  parish  aforesaid ;  and  the  said  IFt/- 
liam  then  and  there  did  other  wrongs  to  the  said  James, 
against  the  peace  of  our  said  sorereign  lord  the  king,  and 
to  the  said  James  his  damage  of  forty  pounds ;  and  Uierer 
fore  he  brings  his  suit,  4kc, 

Pledges  to  prosecute,  { ;^^^^ioc 

Pleas  thereto ;  vis.  1.  Not  gvUty ;  aud  2.  Nat  guilty  withim 

six  years^ 

A  ND  the  said  WilUam,  by  John  Brawn  his  attorney, 
-^^  comes  and  defends  the  force  and  injury  when,  &c» 
and  says,  that  he  is  not  guilty  of  the  trespass  above  laid  to 
his  charge,  in  manner  and  form  as  the  said  James  hath 
above  thereof  complained  against  him ;  and  of  this  he  puts 
himself  upon  the  country,  and  the  said  IFttfiam  doth  the 
like.  Apd  for  a  further  plea  in  thb  behalf,  the  said  Wilj 
Ham,  by  leave  of  the  court  here,  for  this  purpose  Brst  had 
find  obtained,  according  to  the  form  of  the  statute  in  such 
pase  made  and  provided,  says,  that  the  said  James  ought 
pot  to  have  his  aforesaid  action  thereof  against  lAm ;  be- 
cause 
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eanse  he  says  that  he  was  not  guilty  of  the  trespass  afore- 
said, above  laid  to  his  charge,  at  any  time  within  six  years 
next  before  the  day  of  exhibiting  the  bill  of  the  said  James 
against  the  said  William^  in  the  manner  and  form  as  the 
said  James  hath  above  thereof  complained  against  him  the 
said  William:  and  this  he  the  said  William  is  ready  to 
verify;  wherefore  he  prays  judgment  if  the  said./a»ie« 
ought  to  have  his  aforesaid  action  thereof  against  him,  &c. 
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Replication  and  issue. 


AND  the  said  James,  as  to  the  said  plea  of  the  said 
William^  by  him  lastly  above  pleaded  in  bar,  says, 
that  he,  by  reason  of  any  thing  by  the  said  William  in  that 
plea  alledged,  ought  not  to  be  barred  from  having  his 
aforesaid  action  thereof  against  him ;  because  he  saith  that 
the  said  WiUiam  was  guilty  of  the  trespass  aforesaid,  above 
laid  to  his  charge,  within  four  years  next  before  the  day  of 
exhibiting  the  bill  of  the  said  James  against  the  said  Wil- 
liam^  in  manner  and  form  as  he  the  said  James  hath  thereof 
complained  against  him  the  said  William:  and  this  he 
the  said  James  prays  may  be  enquired  of  by  the  country  ; 
fuid  the  said  William  doth  the  like,  &c. 
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